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a description of the selection of lead 
agencies, the settlement of lead agency 
disputes, and the use of joint lead agen-
cies.) 

(c) In some cases, the Responsible Of-
ficial may establish a joint lead rela-
tionship among several Federal agen-
cies. If there is a joint lead, then one 
Federal agency must be identified as 
the agency responsible for filing the 
environmental impact statement with 
EPA. 

§ 46.225 How to select cooperating 
agencies. 

(a) An ‘‘eligible governmental enti-
ty’’ is: 

(1) Any Federal agency that is quali-
fied to participate in the development 
of an environmental impact statement 
as provided for in 40 CFR 1501.6 and 
1508.5 by virtue of its jurisdiction by 
law, as defined in 40 CFR 1508.15; 

(2) Any Federal agency that is quali-
fied to participate in the development 
of an environmental impact statement 
by virtue of its special expertise, as de-
fined in 40 CFR 1508.26; or 

(3) Any non-Federal agency (State, 
tribal, or local) with qualifications 
similar to those in paragraphs (a)(1) 
and (a)(2) of this section. 

(b) Except as described in paragraph 
(c) of this section, the Responsible Offi-
cial for the lead bureau must invite eli-
gible governmental entities to partici-
pate as cooperating agencies when the 
bureau is developing an environmental 
impact statement. 

(c) The Responsible Official for the 
lead bureau must consider any request 
by an eligible governmental entity to 
participate in a particular environ-
mental impact statement as a cooper-
ating agency. If the Responsible Offi-
cial for the lead bureau denies a re-
quest, or determines it is inappropriate 
to extend an invitation, he or she must 
state the reasons in the environmental 
impact statement. Denial of a request 
or not extending an invitation for co-
operating agency status is not subject 
to any internal administrative appeals 
process, nor is it a final agency action 
subject to review under the Adminis-
trative Procedure Act, 5 U.S.C. 701 et 
seq. 

(d) Bureaus should work with cooper-
ating agencies to develop and adopt a 

memorandum of understanding that in-
cludes their respective roles, assign-
ment of issues, schedules, and staff 
commitments so that the NEPA proc-
ess remains on track and within the 
time schedule. Memoranda of under-
standing must be used in the case of 
non-Federal agencies and must include 
a commitment to maintain the con-
fidentiality of documents and delibera-
tions during the period prior to the 
public release by the bureau of any 
NEPA document, including drafts. 

(e) The procedures of this section 
may be used for an environmental as-
sessment. 

§ 46.230 Role of cooperating agencies 
in the NEPA process. 

In accordance with 40 CFR 1501.6, 
throughout the development of an en-
vironmental document, the lead bureau 
will collaborate, to the fullest extent 
possible, with all cooperating agencies 
concerning those issues relating to 
their jurisdiction and special expertise. 
Cooperating agencies may, by agree-
ment with the lead bureau, help to do 
the following: 

(a) Identify issues to be addressed; 
(b) Arrange for the collection and/or 

assembly of necessary resource, envi-
ronmental, social, economic, and insti-
tutional data; 

(c) Analyze data; 
(d) Develop alternatives; 
(e) Evaluate alternatives and esti-

mate the effects of implementing each 
alternative; and 

(f) Carry out any other task nec-
essary for the development of the envi-
ronmental analysis and documenta-
tion. 

§ 46.235 NEPA scoping process. 

(a) Scoping is a process that con-
tinues throughout the planning and 
early stages of preparation of an envi-
ronmental impact statement. Scoping 
is required for an environmental im-
pact statement; scoping may be helpful 
during preparation of an environ-
mental assessment, but is not required 
(see paragraph 46.305(a) Public involve-
ment in the environmental assessment 
process). For an environmental impact 
statement, bureaus must use scoping 
to engage State, local and tribal gov-
ernments and the public in the early 
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identification of concerns, potential 

impacts, relevant effects of past ac-

tions and possible alternative actions. 

Scoping is an opportunity to introduce 

and explain the interdisciplinary ap-

proach and solicit information as to 

additional disciplines that should be 

included. Scoping also provides an op-

portunity to bring agencies and appli-

cants together to lay the groundwork 

for setting time limits, expediting re-

views where possible, integrating other 

environmental reviews, and identifying 

any major obstacles that could delay 

the process. The Responsible Official 

shall determine whether, in some 

cases, the invitation requirement in 40 

CFR 1501.7(a)(1) may be satisfied by in-

cluding such an invitation in the no-

tice of intent (NOI). 

(b) In scoping meetings, newsletters, 

or by other communication methods 

appropriate to scoping, the lead agency 

must make it clear that the lead agen-

cy is ultimately responsible for deter-

mining the scope of an environmental 

impact statement and that suggestions 

obtained during scoping are only op-

tions for the bureau to consider. 

§ 46.240 Establishing time limits for 
the NEPA process. 

(a) For each proposed action, on a 

case-by-case basis, bureaus shall: 

(1) Set time limits from the start to 

the finish of the NEPA analysis and 

documentation, consistent with the re-

quirements of 40 CFR 1501.8 and other 

legal obligations, including statutory 

and regulatory timeframes; 

(2) Consult with cooperating agencies 

in setting time limits; and 

(3) Encourage cooperating agencies 

to meet established time frames. 

(b) Time limits should reflect the 

availability of Department and bureau 

personnel and funds. Efficiency of the 

NEPA process is dependent on the 

management capabilities of the lead 

bureau, which must assemble an inter-

disciplinary team and/or qualified staff 

appropriate to the type of project to be 

analyzed to ensure timely completion 

of NEPA documents. 

Subpart D—Environmental 
Assessments 

§ 46.300 Purpose of an environmental 
assessment and when it must be 
prepared. 

The purpose of an environmental as-
sessment is to allow the Responsible 
Official to determine whether to pre-
pare an environmental impact state-
ment or a finding of no significant im-
pact. 

(a) A bureau must ensure that an en-
vironmental assessment is prepared for 
all proposed Federal actions, except 
those: 

(1) That are covered by a categorical 
exclusion; 

(2) That are covered sufficiently by 
an earlier environmental document as 
determined and documented by the Re-
sponsible Official; or 

(3) For which the bureau has already 
decided to prepare an environmental 
impact statement. 

(b) A bureau may prepare an environ-
mental assessment for any proposed ac-
tion at any time to: 

(1) Assist in planning and decision- 
making; 

(2) Further the purposes of NEPA 
when no environmental impact state-
ment is necessary; or 

(3) Facilitate environmental impact 
statement preparation. 

§ 46.305 Public involvement in the en-
vironmental assessment process. 

(a) The bureau must, to the extent 
practicable, provide for public notifica-
tion and public involvement when an 
environmental assessment is being pre-
pared. However, the methods for pro-
viding public notification and opportu-
nities for public involvement are at the 
discretion of the Responsible Official. 

(1) The bureau must consider com-
ments that are timely received, wheth-
er specifically solicited or not. 

(2) Although scoping is not required, 
the bureau may apply a scoping process 
to an environmental assessment. 

(b) Publication of a ‘‘draft’’ environ-
mental assessment is not required. Bu-
reaus may seek comments on an envi-
ronmental assessment if they deter-
mine it to be appropriate, such as when 
the level of public interest or the un-
certainty of effects warrants, and may 
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