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affected area was established or is
managed;

(2) Requirements for restoration, re-
vegetation and curtailment of erosion
of the surface of the land;

(3) Requirements to ensure that ac-
tivities in connection with the right-of-
way will not violate applicable air and
water quality standards and related fa-
cility siting standards established pur-
suant to law;

(4) Requirements, including the min-
imum necessary width, designed to
control or prevent:

(i) Damage to the environment (in-
cluding damage to fish and wildlife
habitat);

(ii) Damage to public or private prop-
erty; and

(iii) Hazards to public health and
safety.

(5) Requirements to protect the in-
terests of individuals living in the gen-
eral area of the right-of-way permit
who rely on the fish, wildlife and biotic
resources of the area for subsistence
purposes; and

(6) Requirements to employ measures
to avoid or minimize adverse environ-
mental, social or economic impacts.

(c) Any TUS approved pursuant to
this part which occupies, uses or tra-
verses any area within the boundaries
of a unit of the National Wild and Sce-
nic Rivers System shall be subject to
such conditions as may be necessary to
assure that the stream flow of, and
transportation on, such river are not
interfered with or impeded and that
the TUS is located and constructed in
an environmentally sound manner.

(d) In the case of a pipeline described
in section 28(a) of the Mineral Leasing
Act of 1920, a right-of-way permit
issued pursuant to this part shall be
issued in the same manner as a right-
of-way is granted under section 28, and
the provisions of subsections (c)
through (j), (1) through (q), and (u)
through (y) of section 28 shall apply to
right-of-way permits issued pursuant
to this part.

§36.10 Access to inholdings.

(a) This section sets forth the proce-
dures to provide adequate and feasible
access to inholdings within areas in ac-
cordance with section 1110(b) of

§36.10

ANILCA. As used in this section, the
term:

(1) Adequate and feasible access means
a route and method of access that is
shown to be reasonably necessary and
economically practicable but not nec-
essarily the least costly alternative for
achieving the use and development by
the applicant on the applicant’s non-
federal land or occupancy interest.

(2) Area also includes public lands ad-
ministered by the BLM designated as
wilderness study areas.

(3) Effectively surrounded by means
that physical barriers prevent adequate
and feasible access to State or private
lands or valid interests in lands except
across an area(s). Physical barriers in-
clude but are not limited to rugged
mountain terrain, extensive marsh
areas, shallow water depths and the
presence of ice for large periods of the
year.

(4) Inholding means State-owned or
privately owned land, including sub-
surface rights of such owners under-
lying public lands or a valid mining
claim or other valid occupancy that is
within or is effectively surrounded by
one or more areas.

(b) It is the purpose of this section to
ensure adequate and feasible access
across areas for any person who has a
valid inholding. A right-of-way permit
for access to an inholding pursuant to
this section is required only when this
part does not provide for adequate and
feasible access without a right-of-way
permit.

(c) Applications for a right-of-way
permit for access to an inholding shall
be filed with the appropriate Federal
agency on a SF 299. Mining claimants
who have acquired their rights under
the General Mining Law of 1872 may
file their request for access as a part of
their plan of operations. The appro-
priate Federal agency may require the
mining claimant applicant to file a SF
299, if in its discretion, it determines
that more complete information is
needed. Applicants should ensure that
the following information is provided:

(1) Documentation of the property in-
terest held by the applicant including,
for claimants under the General Min-
ing Law of 1872, as amended (30 U.S.C.
21-54), a copy of the location notice and
recordations required by 43 U.S.C. 1744;
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(2) A detailed description of the use
of the inholding for which the applied
for right-of-way permit is to serve; and

(3) If applicable, rationale dem-
onstrating that the inholding is effec-
tively surrounded by an area(s).

(d) The application shall be filed in
the same manner as under §36.4 and
shall be reviewed and processed in ac-
cordance with §§36.5 and 36.6.

(e)(1) For any applicant who meets
the criteria of paragraph (b) of this sec-
tion, the appropriate Federal agency
shall specify in a right-of-way permit
the route(s) and method(s) of access
across the area(s) desired by the appli-
cant, unless it is determined that:

(i) The route or method of access
would cause significant adverse im-
pacts on natural or other values of the
area and adequate and feasible access
otherwise exists; or

(ii) The route or method of access
would jeopardize public health and
safety and adequate and feasible access
otherwise exists; or

(iii) The route or method is incon-
sistent with the management plan(s)
for the area or purposes for which the
area was established and adequate and
feasible access otherwise exists; or

(iv) The method is unnecessary to ac-
complish the applicant’s land use ob-
jective.

(2) If the appropriate Federal agency
makes one of the findings described in
paragraph (e)(1) of this section, another
alternate route(s) and/or method(s) of
access that will provide the applicant
adequate and feasible access shall be
specified by that Federal agency in the
right-of-way permit after consultation
with the applicant.

(f) All right-of-way permits issued
pursuant to this section shall be sub-
ject to terms and conditions in the
same manner as right-of-way permits
issued pursuant to §36.9.

(g) The decision by the appropriate
Federal agency under this section is
the final administrative decision.

§36.11 Special access.

(a) This section implements the pro-
visions of section 1110(a) of ANILCA re-
garding use of snowmachines, motor-
boats, nonmotorized surface transpor-
tation, aircraft, as well as off-road ve-
hicle use.

43 CFR Subtitle A (10-1-23 Edition)

As used in this section, the term:

(1) Area also includes public lands ad-
ministered by the BLM and designated
as wilderness study areas.

(2) Adequate snow cover shall mean
snow of sufficient depth, generally 6-12
inches or more, or a combination of
snow and frost depth sufficient to pro-
tect the underlying vegetation and
soil.

(b) Nothing in this section affects the
use of snowmobiles, motorboats and
nonmotorized means of surface trans-
portation traditionally used by rural
residents engaged in subsistence activi-
ties, as defined in Tile VIII of ANILCA.

(c) The use of snowmachines (during
periods of adequate snow cover and fro-
zen river conditions) for traditional ac-
tivities (where such activities are per-
mitted by ANILCA or other law) and
for travel to and from villages and
homesites and other valid occupancies
is permitted within the areas, except
where such use is prohibited or other-
wise restricted by the appropriate Fed-
eral agency in accordance with the pro-
cedures of paragraph (h) of this section.

(d) Motorboats may be operated on
all area waters, except where such use
is prohibited or otherwise restricted by
the appropriate Federal agency in ac-
cordance with the procedures of para-
graph (h) of this section.

(e) The use of nonmotorized surface
transportation such as domestic dogs,
horses and other pack or saddle ani-
mals is permitted in areas except
where such use is prohibited or other-
wise restricted by the appropriate Fed-
eral agency in accordance with the pro-
cedures of paragraph (h) of this section.

(f) Aircraft. (1) Fixed-wing aircraft
may be landed and operated on lands
and waters within areas, except where
such use is prohibited or otherwise re-
stricted by the appropriate Federal
agency, including closures or restric-
tions pursuant to the closures of para-
graph (h) of this section. The use of air-
craft for access to or from lands and
waters within a national park or monu-
ment for purposes of taking fish and
wildlife for subsistence uses therein is
prohibited, except as provided in 36
CFR 13.45. The operation of aircraft re-
sulting in the harassment of wildlife is
prohibited.
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