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the competitive position of the 1li-
censee, whichever comes first. (43 CFR
2.20 and 3481.3)

[44 FR 42613, July 19, 1979, as amended at 47
FR 33136, July 30, 1982; 50 FR 8626, Mar. 4,
1985]

§3410.5 Use of surface.

(a) Operations under these regula-
tions shall not unreasonably interfere
with or endanger operations authorized
under any other Act or regulation.

(b) The licensee shall comply with all
applicable Federal, state and local laws
and regulations, including the regula-
tions.

[44 FR 42613, July 19, 1979, as amended at 47
FR 33136, July 30, 1982]
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AUTHORITY: The Mineral Leasing Act of
1920, as amended and supplemented (30 U.S.C.
181 et seq.), the Mineral Leasing Act for Ac-
quired Lands of 1947, as amended (30 U.S.C.
351-359), the Multiple Mineral Development
Act of 1954 (30 U.S.C. 521-531 et seq.), the Sur-
face Mining Control and Reclamation Act of
1977 (30 U.S.C. 1201 et seq.), the Department of
Energy Organization Act of 1977 (42 U.S.C.
7101 et seq.), the Federal Land Policy and
Management Act of 1976 (43 U.S.C. 1701 et
seq.) and the Small Business Act of 1953, as
amended (15 U.S.C. 631 et seq.).

SOURCE: 44 FR 42615, July 19, 1979, unless
otherwise noted.

Subpart 3420—Competitive
Leasing

§3420.0-1 Purpose.

This subpart sets forth how the De-
partment will conduct competitive
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§3420.0-2

leasing of rights to extract Federal
coal.

§3420.0-2 Objectives.

The objectives of these regulations
are to establish policies and procedures
for considering development of coal de-
posits through a leasing system involv-
ing land use planning and environ-
mental assessment or environmental
impact statement processes; to pro-
mote the timely and orderly develop-
ment of publicly owned coal resources;
to ensure that coal deposits are leased
at their fair market value; and to en-
sure that coal deposits are developed in
consultation, cooperation and coordi-
nation with the public, state and local
governments, Indian tribes and in-
volved Federal agencies.

[47 FR 33136, July 30, 1982]

§3420.0-3 Authority.

(a) The regulations in this part are
issued under the authority of the stat-
utes cited in §3400.0-3 of this title.

(b) The regulations in this part im-
plement: (1) Primarily section 2(a) of
the Mineral Leasing Act of 1920, as
amended by sections 2 and 3 of the Fed-
eral Coal Leasing Amendments Act of
1976 (30 U.S.C. 201(a)); and (2) the Small
Business Act of 1953, as amended (15
U.S.C. 631 et seq.).

§3420.1 Procedures.

§3420.1-1 Lands subject to evaluation
for leasing.

All lands subject to coal leasing
under the mineral leasing laws are sub-
ject to evaluation under this subpart
(43 CFR 3400.2).

[44 FR 42615, July 19, 1979. Redesignated at 47
FR 33136, July 30, 1982]

§3420.1-2 Call for coal resource and
other resource information.

(a) Prior to or as part of the initi-
ation or update of a land use plan or
land use analysis, a Call for Coal and
Other Resource Information shall be
made to formally solicit indications of
interest and information on coal re-
source development potential and on
other resources which may be affected
by coal development for lands in the
planning unit. Industry, State and

43 CFR Ch. Il (10-1-24 Edition)

local governments and the general pub-
lic may submit information on lands
that should be considered for coal leas-
ing, including statements describing
why the lands should be considered for
leasing.

(b) Proprietary data marked as con-
fidential may be submitted in response
to the Call for Coal and Other Resource
Information, however, all such propri-
etary data shall be submitted to the
authorized officer only. Data marked
as confidential shall be treated in ac-
cordance with the laws and regulations
governing the confidentiality of such
information.

(c) The Call for Coal and Other Re-
source Information may be combined
with the notice of intent to conduct
land use planning published in accord-
ance with §1601.3(g) of this title or with
the issue identification process in ac-
cordance with part 1600 of this title. If
the agency conducting land use plan-
ning is other than the Bureau of Land
Management, that agency may com-
bine the Call for Coal and Other Re-
source Information with its land use
planning process at the appropriate
step.

[47 FR 33136, July 30, 1982, as amended at 50
FR 8626, Mar. 4, 1985; 51 FR 18883, May 23,
1986]

§3420.1-3 Special leasing opportuni-
ties.

(a) The Secretary shall, under the
procedures established in this subpart,
including §3420.3 of this title, reserve
and offer a reasonable number of lease
tracts through competitive lease sales
open only to a restricted class of poten-
tial bidders. Except for the limitation
on bidding contained in paragraph (b)
of this section, all requirements in this
subpart apply equally to special leasing
opportunities, including the require-
ment that coal be leased at its fair
market value.

(b) Special leasing opportunities
shall be provided for two classes of po-
tential lessees:

(1) Public bodies. (i) Only public bodies
with a definite plan for producing en-
ergy for their own use or for their
members or customers shall bid for
leases designated as special leasing op-
portunities for public bodies. To qual-
ify as a definite plan, a plan must
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clearly state the intended use of the
coal and have been approved by the
governing board of the public body sub-
mitting the plan. In the event an elec-
tric generating station which will
produce energy for the public body is
either jointly owned with or partici-
pated in by others, or both, the definite
plan shall assure that the public body’s
proportionate part of the energy pro-
duced is utilized pursuant to this para-
graph.

(ii) Each public body shall submit the
information specified in §3472.2-5(a) (1)
and (2) of this title as part of its ex-
pression of leasing interest or upon
submission of a bid if no expression of
leasing interest is made. The informa-
tion specified in §3472.2-5(a) (3) and (4)
of this title shall be submitted within
60 days after submission of an expres-
sion of leasing interest or lease bid if
no expression of leasing interest is
made.

(iii) The Secretary may designate,
during the process of preparing a re-
gional lease sale schedule, certain coal
lease tracts for special leasing opportu-
nities for public bodies only if a public
body has submitted an expression of
leasing interest under §3420.3-2, re-
questing that the procedures of this
section apply.

(iv) Leases issued under this section
to public bodies may be assigned only
to other public bodies, or to a person
who will mine the coal on behalf of and
for the use of the public body, or to a
person for the limited purpose of cre-
ating a security interest in favor of a
lender who agrees to be obligated to
mine the coal on behalf of the public
body.

(2) Small businesses. (i) When nec-
essary to comply with the require-
ments of the Small Business Act, the
Secretary shall designate a reasonable
number of tracts for special leasing op-
portunities for businesses qualifying
under 13 CFR part 121.

(ii) Leases issued under this section
may be assigned only to other small
businesses qualifying under 13 CFR
part 121.

(c) Potential lessees qualifying for
special leasing opportunities may par-
ticipate in competitive lease sales not
designated as special leasing opportu-
nities and shall not be required to sub-

§3420.1-4

mit the evidence and information re-
quired specifically for a special leasing
opportunity to participate.

[44 FR 42615, July 19, 1979. Redesignated and
amended at 47 FR 33136, July 30, 1982]

§3420.1-4 General requirements for

land use planning.

(a) The Secretary may not hold a
lease sale under this part unless the
lands containing the coal deposits are
included in a comprehensive land use
plan or land use analysis. The land use
plan or land use analysis will be con-
ducted with public notice and oppor-
tunity for participation at the points
specified in §1610.2(f) of this title. The
sale must be compatible with, and sub-
ject to, any relevant stipulations,
guidelines, and standards set out in
that plan or analysis.

(b)(1) The Bureau of Land Manage-
ment shall prepare comprehensive land
use plans and land use analyses for
lands it administers in conformance
with 43 CFR part 1600.

(2) The Department of Agriculture or
any other Federal agency with surface
management authority over lands sub-
ject to leasing shall prepare com-
prehensive land use plans or land use
analyses for lands it administers.

(3) The Secretary may lease in any
area where it is found either that there
is no Federal interest in the surface or
that the coal deposits in an area are in-
sufficient to justify the costs of a Fed-
eral land use plan upon completion of a
land use analysis in accordance with
this section and 43 CFR part 1600.

(¢c) In an area of Federal lands not
covered by a completed comprehensive
land use plan or scheduled for com-
prehensive land use planning, a mem-
ber of the public may request the ap-
propriate Bureau of Land Management
State Office to prepare a land use anal-
ysis for coal related uses of the land as
provided for in this group.

(d) A comprehensive land use plan or
land use analysis shall contain an esti-
mate of the amount of coal recoverable
by either surface or underground min-
ing operations or both.

(e) The major land use planning deci-
sion concerning the coal resource shall
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§3420.1-4

be the identification of areas accept-
able for further consideration for leas-
ing which shall be identified by the
screening procedures listed below:

(1) Only those areas that have devel-
opment potential may be identified as
acceptable for further consideration for
leasing. The Bureau of Land Manage-
ment shall estimate coal development
potential for the surface management
agency. Coal companies, State and
local governments and the general pub-
lic are encouraged to submit informa-
tion to the Bureau of Land Manage-
ment at any time in connection with
such development potential determina-
tions. Coal companies, State and local
governments and members of the gen-
eral public may also submit noncon-
fidential coal geology and economic
data during the inventory phase of
planning to the surface management
agency conducting the land use plan-
ning. Where such information is deter-
mined to indicate development poten-
tial for an area, the area may be in-
cluded in the land use planning for
evaluation for coal leasing.

(2) The Bureau of Land Management
or the surface managing agency con-
ducting the land use planning shall,
using the unsuitability criteria and
procedures set out in subpart 3461 of
this title, review Federal lands to as-
sess where there are areas unsuitable
for all or certain stipulated methods of
mining. The unsuitability assessment
shall be consistent with any decision of
the Office of Surface Mining Reclama-
tion and Enforcement to designate
lands unsuitable or to terminate a des-
ignation in response to a petition.

(3) Multiple land use decisions shall
be made which may eliminate addi-
tional coal deposits from further con-
sideration for leasing to protect other
resource values and land uses that are
locally, regionally or nationally impor-
tant or unique and that are not in-
cluded in the unsuitability criteria dis-
cussed in paragraph (e) of this section.
Such values and uses include, but are
not limited to, those identified in sec-
tion 522(a)(3) of the Surface Mining
Reclamation and Control Act of 1977
and as defined in 30 CFR 762.5. In mak-
ing these multiple use decisions, the
Bureau of Land Management or the
surface management agency con-

43 CFR Ch. Il (10-1-24 Edition)

ducting the land use planning shall
place particular emphasis on pro-
tecting the following: Air and water
quality; wetlands, riparian areas and
sole-source aquifers; the Federal lands
which, if leased, would adversely im-
pact units of the National Park Sys-
tem, the National Wildlife Refuge Sys-
tem, the National System of Trails,
and the National Wild and Scenic Riv-
ers System.

(4)(1) While preparing a comprehen-
sive land use plan or land use analysis,
the Bureau of Land Management shall
consult with all surface owners who
meet the criteria in paragraphs (gg) (1)
and (2) of §3400.0-5 of this title, and
whose lands overlie coal deposits, to
determine preference for or against
mining by other than underground
mining techniques.

(ii) For the purposes of this para-
graph, any surface owner who has pre-
viously granted written consent to any
party to mine by other than under-
ground mining techniques shall be
deemed to have expressed a preference
in favor of mining. Where a significant
number of surface owners in an area
have expressed a preference against
mining those deposits by other than
underground mining techniques, that
area shall be considered acceptable for
further consideration only for develop-
ment by underground mining tech-
niques. In addition, the area may be
considered acceptable for further con-
sideration for leasing for development
by other than underground techniques
if there are no acceptable alternative
areas available to meet the regional
leasing level.

(iii) An area eliminated from further
consideration by this subsection may
be considered acceptable for further
consideration for leasing for mining by
other than underground mining tech-
niques if:

(A) The number of surface owners
who have expressed their preference
against mining by other than under-
ground techniques is reduced below a
significant number because such sur-
face owners have given written consent
for such mining or have transferred
ownership to unqualified surface own-
ers; and

(B) The land use plan is amended ac-
cordingly.
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(f) In its review of cumulative im-
pacts of coal development, the regional
coal team shall consider any threshold
analysis performed during Iland-use
planning as required by §1610.4-4 of this
title and shall apply this analysis,
where appropriate, to the region as a
whole.

[44 FR 42615, July 19, 1979. Redesignated and
amended at 47 FR 33136, July 30, 1982; 50 FR
8626, Mar. 4, 1985; 51 FR 18888, May 23, 1986; 52
FR 46472, Dec. 8, 1987; 64 FR 52242, Sept. 28,
1999]

§3420.1-5 Hearing requirements.

After public notice, the Bureau of
Land Management or other surface
management agency shall conduct a
public hearing on the proposed com-
prehensive land use plan or land use
analysis if it involves the potential for
coal leasing before it is adopted if such
a hearing is requested by any person
who is or may be adversely affected by
the adoption of the plan. A hearing
conducted under part 1600 of this title
of this chapter shall fulfill this require-
ment.

[47 FR 33137, July 30, 1982]

§3420.1-6 Consultation with Federal
surface management agencies.

Where a Federal surface management
agency other than the Bureau of Land
Management administers limited areas
overlying Federal coal within the
boundaries of a comprehensive land use
plan or land use analysis being pre-
pared by the Bureau of Land Manage-
ment, or where the Bureau of Land
Management manages lands on which
coal development may impact land
units of other Federal agencies, the Bu-
reau of Land Management shall consult
with the other agency to jointly deter-
mine the acceptability for further con-
sideration for leasing of the potentially
impacted lands the other agency ad-
ministers or lands managed by the Bu-
reau of Land Management that may
impact lands of another agency.

[62 FR 46473, Dec. 8, 1987]
§3420.1-7 Consultation with states and
Indian tribes.

Before adopting a comprehensive
land use plan or land use analysis that
makes an assessment of lands accept-

§3420.2

able for further consideration for leas-
ing, the Bureau of Land Management
or other surface management agency
shall consult with the state Governor
and the state agency charged with the
responsibility for maintaining the
state’s unsuitability program (43 CFR
3461.4-1). Where a tribal government
administers areas within or near the
boundaries of a comprehensive land use
plan or land use analysis being pre-
pared by the Bureau of Land Manage-
ment, the Bureau shall consult with
the tribal government.

[44 FR 42615, July 19, 1979. Redesignated and
amended at 47 FR 33137, July 30, 1982]

§3420.1-8 Identification of lands as ac-
ceptable for further consideration.

(a) Identification of lands as accept-
able for further consideration for leas-
ing will be made in the adoption of a
comprehensive land use plan or land
use analysis. Any lands identified as
acceptable may be further considered
for leasing under §3420.3 of this title.

(b) Activity planning shall begin with
a regional coal team meeting to review
market analyses and land-use planning
summaries. The market analyses and
land-use planning summaries shall be
avaiable at least 45 days prior to such
meeting.

[44 FR 42615, July 19, 1979. Redesignated and
amended at 47 FR 33137, July 30, 1982; 51 FR
18888, May 23, 1986]

§3420.2 Regional leasing levels.

This section sets out the process to
be followed in establishing regional
leasing levels. Regional leasing levels
shall be established by the Secretary.
The Secretary shall particularly rely
upon the advice and assistance of af-
fected State Governors in ensuring
that leasing levels have properly con-
sidered social, environmental and eco-
nomic impacts and constraints.

(a) The regional coal teams shall be
the forum through which initial leas-
ing level recommendations are trans-
mitted to the Secretary. Initial leasing
level recommendations shall be devel-
oped as follows:

(1) The appropriate Bureau of Land
Management State Director on the re-
gional coal team, as designated by the
regional coal team chairperson, shall
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§3420.2

prepare a broadly stated range of ini-
tial leasing levels for the region. This
range of initial leasing levels must be
based on information available to the
State Director including: land use
planning data; the results of the call
for coal resource information held
under §3420.1-2 of this subpart; the re-
sults of the call for expressions of leas-
ing interest held under §3420.3-2 of this
subpart; and other considerations. The
State Director will consider comments
received from the public in writing and
at hearings, and input and advice from
the Governors of the affected States re-
garding assumptions, data, and other
factors pertinent to the region;

(2) This initial range of leasing levels
shall be made available to the other
members of the regional coal team for
review and comment. This review shall
be designed to ensure consideration of
relevant social, environmental and eco-
nomic factors of which the Secretary
should be aware in setting leasing lev-
els;

(3) Governors of affected States shall
be requested by the regional coal team
chairperson to provide comments and
recommendations concerning the leas-
ing levels through the Governor’s rep-
resentatives on the regional coal team.
Governors may use any methodologies,
systems or procedures available to de-
termine their recommendations;

(4) The regional coal team chair-
person shall call upon the team mem-
bers to present their findings and rec-
ommendations on the initial leasing
levels. The chairperson shall refer the
members’ recommendations to an ap-
propriate Bureau State Director serv-
ing on the team. The State Director
shall: (i) Ensure the recommendations
are in an appropriate format; (ii) add
any additional information from the
Bureau of Land Management data
sources which may be available and
pertinent to leasing level decision-
making; (iii) address any questions and
clarify any issues raised by the mem-
bers’ recommendations; and (iv) out-
line any additional alternative leasing
levels. The regional coal team shall
consider the State Director’s review
and shall transmit to the Secretary al-
ternative leasing levels and a preferred
leasing level presented in ranges of
tons to be offered for lease. The team

43 CFR Ch. Il (10-1-24 Edition)

also must transmit to the Secretary,
without change, all comments and rec-
ommendations of the Governor and the
public.

(6) The regional coal team trans-
mittal to the Secretary shall be made
through the Director, who may provide
additional data and recommendations,
but only as separate documentation.

(b) The Secretary, upon receipt of the
regional coal team transmittal, shall
initiate consultations, in writing, with
the Secretary of Energy, the Attorney
General and affected Indian tribes. The
Secretary shall establish leasing levels
by region for the purposes of approxi-
mating the amount of coal to be of-
fered through proposed lease sale
schedules after consideration of poten-
tial policy conflicts or problems con-
cerning, but not limited to:

(1) The Department’s responsibility
for the management, regulation and
conservation of natural resources; and

(2) The capabilities of Federal lands
and Federal coal resources to meet the
proposed leasing levels, and the con-
tributions State and privately owned
coal lands can make.

(c) Leasing levels shall be based on
the following factors:

(1) Advice from Governors of affected
States as expressed through the re-
gional coal team;

(2) The potential economic, social
and environmental effects of coal leas-
ing on the region, including rec-
ommendations from affected Indian
tribes;

(3) Expressed industry interest in
coal development in the region and in-
dications of the demand for coal re-
serves;

(4) Expressed interests for special op-
portunity sales;

(5) Expected production from existing
Federal coal leases and non-Federal
coal holdings;

(6) The level of competition within
the region and recommendations from
the Department of Justice;

(7) U.S. coal production goals and
projections of future demand for Fed-
eral coal;

(8) Consideration of national energy
needs;

(9) Comments received from the pub-
lic in writing and at public hearings;
and
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(10) Other pertinent factors.

(d) Prior to determining a final leas-
ing level, the Secretary shall consult
with the Governors of affected States
to obtain final comments and rec-
ommendations. The Secretary shall
then establish a final leasing level for
the proposed coal lease sale.

(e) The levels shall be established for
each coal production region where ac-
tivity planning is conducted under the
provisions of §3420.3 of this subpart.
The levels shall be developed sepa-
rately for each region, but levels for 2
or more regions may be developed at
the same time as the Secretary deems
appropriate. Leasing levels may be
stated in terms of a range of values.

(f) The leasing levels established for
any given region shall become the basis
for the proposed action for study in the
regional coal lease sale environmental
impact statement prepared pursuant to
§3420.3-4 of this subpart. The Sec-
retary’s final decision on which coal
lease tracts, if any, within a region to
offer for sale, and the schedule for the
offering of such tracts shall be based on
all information at the Secretary’s dis-
posal at the time of the decision.

[47 FR 33137, July 30, 1982, as amended at 48
FR 376565, Aug. 19, 1983; 50 FR 8626, Mar. 4,
1985; 64 FR 52242, Sept. 28, 1999]

§3420.3 Activity planning: The leasing
process.

§3420.3-1 Area identification process.

(a) This section describes the process
for identifying, ranking, analyzing, se-
lecting, and scheduling lease tracts
after land use planning has been com-
pleted. This process constitutes the
“activity planning” aspect of the coal
management program. Activity plan-
ning may occur where areas acceptable
for further consideration for leasing
have been identified by land use plan-
ning completed consistent with the
provisions of §3420.1-4 of this subpart.

(b) Split estate land otherwise ac-
ceptable for further consideration for
leasing shall, upon verfication of a re-
fusal to consent received from a quali-
fied surface owner under §3427.2 of this
title, be deleted from further activity
planning.

(c) Each regional coal team estab-
lished under §3400.4 of this title shall:

§3420.3-2

(1) Guide tract delineation and prepa-
ration of site specific analyses of delin-
eated tracts;

(2) Rank delineated tracts, select
tracts that meet the leasing level es-
tablished by the Secretary, and iden-
tify all alternative tract combinations
to be analyzed in the regional lease
sale environmental impact statement;

(3) Guide the preparation of the re-
gional lease sale environmental impact
statement; and

(4) Recommend a regional coal lease
sale schedule to the Director.

(d) Public notice and opportunity for
participation in activity planning must
be appropriate to the area and the peo-
ple involved. The Bureau of Land Man-
agement will make available a cal-
endar listing of the points in the plan-
ning process at which the public may
participate, including:

(1) The regional coal team meeting to
recommend initial leasing levels (see
§3420.2(a)(4));

(2) The regional coal team meeting
for tract ranking (see §3420.3-4(a));

(3) Publication of the regional coal
lease sale environmental impact state-
ment (see §3420.3-4(c)); and

(4) The regional coal team meeting to
recommend specific tracts for a lease
sale and a lease sale schedule (see
§3420.3-4(g)).

[44 FR 42615, July 19, 1979. Redesignated and
amended at 47 FR 33138, July 30, 1982; 64 FR
52243, Sept. 28, 1999]

§3420.3-2 Expressions of leasing inter-
est.

(a) A call for expressions of leasing
interest may be made after areas ac-
ceptable for further consideration for
leasing have been identified by land
use planning completed consistent with
the provisions of §3420.1-4 of this sub-
part.

(b) Each call for expressions of leas-
ing interest shall be published as a no-
tice in the FEDERAL REGISTER and in at
least 1 newspaper of general circulation
in each affected state.
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§3420.3-3

(c) All information submitted under
this subpart shall be available for pub-
lic inspection and copying upon re-
quest. Data which are considered pro-
prietary shall not be submitted as part
of an expression of leasing interest.

[44 FR 42615, July 19, 1979. Redesignated and
amended at 47 FR 33138, July 30, 1982]

§3420.3-3 Preliminary tract delinea-
tion.

(a) Tracts may be delineated in any
areas acceptable for further consider-
ation for leasing whether or not expres-
sions of leasing interest have been re-
ceived for those areas.

(b) When public bodies have sub-
mitted expressions of leasing interest,
tracts shall be delineated when and
where technically feasible for public
body special leasing opportunities in
accordance with §3420.1-3 of this sub-
part.

(¢c) In cooperation with the Small
Business Administration, tracts may
be delineated when and where tech-
nically feasible for small business spe-
cial leasing opportunities in accord-
ance with §3420.1-3 of this title.

(d) Other tracts to be used in a lease
or fee exchange (43 CFR subparts 3435
and 3436) may be delineated.

(e) A tract profile shall be formulated
for each tract. The profile shall in-
clude:

(1) A summary of the information
used in the delineation of the tract,
and

(2) A site-specific environmental in-
ventory and preliminary analysis.

[44 FR 42615, July 19, 1979. Redesignated and
amended at 47 FR 33138, July 30, 1982]

§3420.3-4 Regional tract ranking, se-
lection, environmental analysis and
scheduling.

(a)(1) Upon completion of tract delin-
eation and preparation of the tract pro-
files, the regional coal team shall rank
the tracts in classes of high, medium or
low desirability for coal leasing. Three
major categories of consideration shall
be used in tract ranking: coal econom-
ics; impacts on the natural environ-
ment; and socioeconomic impacts. The
subfactors the regional coal team will
consider under each category are those
the regional coal team determines are
appropriate for that region. The re-
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gional coal team will make its deter-
mination after publishing notice in the
FEDERAL REGISTER that the public has
30 days to comment on the subfactors.
The regional coal team will then con-
sider any comments it receives in de-
termining the subfactors. BLM will
publish the subfactors in the regional
lease sale environmental impact state-
ment required by this section. Tracts
may also be ranked for other coal man-
agement purposes, such as emergency
leasing under subpart 3425 of this title
or exchanges under subparts 3435 and
3436 of this title.

(2) The regional coal team may mod-
ify tract boundaries being ranked, if
appropriate, to reflect additional infor-
mation.

(3) In ranking tracts, the regional
coal team shall solicit the rec-
ommendations of the Federal and State
agencies having appropriate expertise,
including the Geological Survey, the
Fish and Wildlife Service and the Fed-
eral surface management agency, if
other than the Bureau of Land Manage-
ment.

(4) Where Federal leasing decisions
are likely to have impacts on lands
held in trust for an Indian tribe, the re-
gional coal team shall solicit the rec-
ommendations of the tribe and the Bu-
reau of Indian Affairs.

(5) A statement that descriptions of
the tracts to be ranked are available
shall be included with the notice an-
nouncing any regional coal team meet-
ing at which those tracts shall be
ranked. BLM will publish the notice no
later than 45 days before the meeting.
The notice will list potential topics for
discussion. An opportunity for public
comment on the tract rankings shall
be provided during the regional coal
team meeting.

(b)(1) Upon completion of tract rank-
ing, the regional coal team shall select
at least 1 combination of tracts that
approximates the regional leasing
level. One combination of tracts within
the regional leasing level shall be iden-
tified as the proposed action for study
in the environmental impact state-
ment. The team shall also select tract
combinations representing alternative
leasing levels. The team may identify
alternative combinations of tracts
within a leasing level.
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(2) The regional coal team may ad-
just the tract ranking and select tracts
to reflect considerations including:

(i) The compatibility of coal quality,
coal type and market needs;

(ii) Environmental and
economic impacts;

(iii) The compatibility of reserve size
and demand distribution for tracts;

(iv) Public opinion;

(v) Avoidance of future emergency
lease situations; and

(vi) Special leasing opportunity re-
quirements.

(c) After tract ranking and selection,
a regional lease sale environmental im-
pact statement on all tract combina-
tions selected by the regional coal
team for the various leasing levels and
all other reasonable alternative leasing
levels shall be prepared by the Bureau
of Land Management in accordance
with the provisions of the National En-
vironmental Policy Act. The statement
shall consider both:

(1) The site-specific potential envi-
ronmental impacts of each tract being
considered for lease sale; and

(2) The intraregional cumulative en-
vironmental impacts of the proposed
leasing action and alternatives, and
other coal and noncoal development
activities.

(d) The results of the ranking and se-
lection process, including the tract
rankings, the tract selected and the
list of ranking criteria used shall be
published in the regional lease sale en-
vironmental impact statement re-
quired by paragraph (c) of this section.
Detailed information on each of the
tracts shall be available for inspection
in the Bureau of Land Management
State offices that have jurisdiction
over lands within the coal production
region (See 43 CFR subpart 1821). BLM
will publish a notice in the FEDERAL
REGISTER of the 60-day comment period
and the public hearing on the draft en-
vironmental impact statement. BLM
also will publish the notice at least
once per week for two consecutive
weeks in a newspaper of general cir-
culation in the area of the sale.

(e) Public hearings shall be held in
the region following the release of the
draft regional lease sale environmental
impact statement to announce and dis-
cuss the results of the ranking and se-

socio-

§3420.4-1

lection process and the potential im-
pacts, including proposed mitigation
measures.

(f) When the comment period on the
draft environmental impact statement
closes, the regional coal team will ana-
lyze the comments and make any ap-
propriate revisions in the tract ranking
and selection. The final regional lease
sale environmental impact statement
will reflect such revisions and will in-
clude all comments received.

(g) When BLM completes and releases
the final regional lease sale environ-
mental impact statement, the regional
coal team will meet and recommend
specific tracts for lease sale and a lease
sale schedule. The regional coal team
will provide notice in the FEDERAL
REGISTER of the date and location at
least 45 days before its meeting. The
chairperson shall submit the rec-
ommendations to the Director. Any
disagreement as to the recommenda-
tion among the team shall be docu-
mented and submitted by the chair-
person along with the team rec-
ommendation. The Director shall sub-
mit the final regional environmental
impact statement to the Secretary for
his/her decision, together with the rec-
ommendation of the team and any rec-
ommendations the Director may wish
to make.

(h) The tract ranking, selection and
scheduling process and the regional
lease sale environmental impact state-
ment shall be revised or repeated as
needed. The Secretary may, in con-
sultation with the Governor(s) of the
affected State(s) and surface manage-
ment agencies, initiate or postpone the
process to respond to considerations
such as major land use planning up-
dates, new tract delineations or in-
creases or decreases in the leasing lev-
els.

[47 FR 33138, July 30, 1982; 47 FR 38131, Aug.
30, 1982, as amended at 48 FR 37655, Aug. 19,
1983; 51 FR 18888, May 23, 1986; 64 FR 52243,
Sept. 28, 1999]

§3420.4 Final consultations.

§3420.4-1 Timing of consultation.

Following the release of the final re-
gional lease sale environmental impact
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statement, and prior to adopting a re-
gional lease sale schedule, the Sec-
retary shall engage in formal consulta-
tion as specified in §§3420.4-2 through
3420.4-5 of this title.

[44 FR 42615, July 19, 1979. Redesignated and
amended at 47 FR 33139, July 30, 1982]

§3420.4-2 Consultation with surface
management agencies.

(a) The Secretary, for any proposed
lease tract containing lands the surface
of which is under the jurisdiction of
any agency other than the Depart-
ment, shall request that the agency: (1)
Consent, if it has not already done so,
to the issuance of the lease (43 CFR
3400.3-1), and (2) if it consents, pre-
scribe the terms and conditions the
Secretary will impose in any lease
which the head of the agency requires
for the use and protection of the non-
mineral interests in those lands.

(b) The Secretary may prescribe ad-
ditional terms and conditions that are
consistent with the terms proposed by
the surface management agency to pro-
tect the interest of the United States
and to safeguard the public welfare.

[44 FR 42615, July 19, 1979. Redesignated at 47
FR 33139, July 30, 1982]

§3420.4-3 Consultation
ernors.

(a) The Secretary shall consult the
Governor of the state in which any
tract proposed for sale is located. The
Secretary shall give the Governor 30
days to comment before adopting a re-
gional lease sale schedule or, for lease
applications, before publishing a notice
of sale for any tract within the State.

(b) When a tract proposed for lease
sale within the boundaries of a Na-
tional Forest would, if leased, be mined
by surface mining methods, the Gov-
ernor of the state in which the land to
be leased is located shall be so notified
by the Secretary. If the Governor fails
to object to the lease sale proposal in
60 days, the Secretary may publish a
notice of sale, including that tract. If,
within the 60 day period, the Governor,
in writing, objects to the lease sale
proposal, the Secretary may not pub-
lish a notice of sale for that tract. Pub-
lication of the notice of sale shall be
held in abeyance for 6 months from the
date that the Governor objects. The

with Gov-
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Governor may, during this six-month
period, submit a written statement of
reasons why the tract should not be
proposed for lease sale, and the Sec-
retary shall, on the basis of this state-
ment, reconsider the lease sale pro-
posal.

(c) Before determining whether to
conduct a lease sale, the Secretary
shall seek the recommendation of the
Governor of the State(s) in which the
lands proposed to be offered for lease
are located as to whether or not to
lease such lands and what alternative
actions are available and what special
conditions could be added to the pro-
posed lease(s) to mitigate impacts. The
Secretary shall accept the rec-
ommendations of the Governor(s) if he
determines that they provide for a rea-
sonable balance between the national
interest and the State’s interests. The
Secretary shall communicate to the
Governor(s) in writing and publish in
the FEDERAL REGISTER the reasons for
his determination to accept or reject
such Governor’s recommendations.

[44 FR 42615, July 19, 1979. Redesignated and
amended at 47 FR 33139, July 30, 1982; 48 FR
37655, Aug. 19, 1983]

§3420.4-4 Consultation with Indian
tribes.

The Secretary shall consult with any
Indian tribe which may be affected by
the adoption of the proposed regional
lease sale schedule. The Secretary
shall give the tribe 30 days in which to
comment prior to adopting a lease sale
schedule.

[44 FR 42615, July 19, 1979. Redesignated and
amended at 47 FR 33139, July 30, 1982]

§3420.4-5 Consultation with the Attor-
ney General.

The Secretary shall consult with and
give due consideration to the advice of
the Attorney General before the adop-
tion of the proposed regional lease sale
schedule. The Secretary shall provide
30 days in which the Attorney General
may advise the Secretary prior to
adopting a lease schedule.

[44 FR 42615, July 19, 1979. Redesignated and
amended at 47 FR 33139, July 30, 1982]
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§3420.5 Adoption of final
lease sale schedule.

regional

§3420.5-1 Announcement.

Following completion of the require-
ments of §§3420.3 and 3420.4 of this title,
the Secretary shall announce the adop-
tion of a final regional lease sale sched-
ule. The announcement shall be pub-
lished in the FEDERAL REGISTER and
contain a legal description of each
tract included in the lease sale sched-
ule and the date when each tract has
been tentatively scheduled for sale. No-
tice of this announcement shall be pub-
lished in at least 1 newspaper of gen-
eral distribution in each state within
the region for which the regional lease
sale schedule is adopted.

[44 FR 42615, July 19, 1979. Redesignated and
amended at 47 FR 33139, July 30, 1982]

§3420.5-2 Revision.

(a) The Secretary may revise either
the list of tracts included in the sched-
ule or the timing of the lease sales in
accordance with any alternatives
which were considered in the regional
lease sale environmental impact state-
ment and during consultation under
§3420.4 of this title. BLM will publish a
notice in the FEDERAL REGISTER and
provide a 30-day comment period before
it makes any revision increasing the
number or frequency of sales, or the
amount of coal offered. BLM will pub-
lish any revision in the FEDERAL REG-
ISTER.

(b) Any regional lease sale schedule
may be updated or replaced as a result
of a new regional tract ranking, selec-
tion, and scheduling effort conducted
in accordance with the provisions of
§3420.3-4 of this title.

[44 FR 42615, July 19, 1979. Redesignated and
amended at 47 FR 33140, July 30, 1982; 64 FR
52243, Sept. 28, 1999]

§3420.6 Reoffer of tracts not sold in
previous regional lease sales.

Following the offering of tracts in ac-
cordance with the procedures outlined
in §§3420.2, 3420.3, 3420.4 and 3420.5, any
tracts not sold in accordance with the
above listed provisions may be reof-
fered for sale by the Department pro-
vided a lease sale schedule has been re-
viewed by the regional coal team and,

§3422.2

after consultation with the Governor,
adopted by the Secretary. Provisions of
subpart 3422 shall apply to these tracts.

[48 FR 37655, Aug. 19, 1983]

Subpart 3422—Lease Sales

§3422.1 Fair market value and max-
imum economic recovery.

(a) Not less than 30 days prior to the
publication of a notice of sale, the Sec-
retary shall solicit public comments on
fair market value (FMV) appraisal and
the maximum economic recovery
(MER) of the tract or tracts proposed
to be offered and on factors that may
affect these 2 determinations. BLM
will publish the solicitation in the
FEDERAL REGISTER and at least once
per week for two consecutive weeks in
a newspaper of general circulation in
the area of the sale. Proprietary data
marked as confidential may be sub-
mitted to the Bureau of Land Manage-
ment in response to the solicitation of
public comments. Data so marked shall
be treated in accordance with the laws
and regulations governing the con-
fidentiality of such information.

(b) The authorized officer shall pre-
pare a written report containing infor-
mation on the mining method evalua-
tion, estimated coal reserves by bed,
coal quality assessment, royalty and
lease bond recommendations and an
evaluation of the public comments on
the FMV and MER.

(c)(1) The authorized officer shall not
accept any bid that is less than the fair
market value as determined by the De-
partment.

(2) Minimum bids shall be set on a re-
gional basis and may be expressed in
either dollars-per-acre or cents-per-
ton. In no case shall the minimum bid
be less than $100 per acre or its equiva-
lent in cents-per-ton.

[47 FR 33140, July 30, 1982, as amended at 50
FR 8626, Mar. 4, 1985; 51 FR 18883, May 23,
1986; 64 FR 52243, Sept. 28, 1999]

§3422.2 Notice of sale and detailed
statement.

(a) Prior to the lease sale, the au-
thorized officer shall publish a notice
of the proposed sale in the FEDERAL
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REGISTER and in a newspaper(s) of gen-
eral circulation in the county or equiv-
alent political subdivision in which the
tracts to be sold are situated. The
newspaper notice shall be published not
less than once a week for 3 consecutive
weeks. BLM will post notice of the sale
in BLM State Office where the coal
lands are managed. BLM will also mail
notice to any surface owner of lands
noticed for sale and to any other per-
son who has requested notice of sales
in the area. The lease sale shall not be
held until at least 30 days after such
posting in the State Office.

(b) The notice shall:

(1) List the time and place of sale,
the type of sale, bidding method, rent-
al, and the description of the tract(s)
being offered and the minimum bid(s)
to be considered;

(2) Contain a description of the coal
resources to be offered; and

(3) Contain information on where a
detailed statement of the terms and
conditions of the lease(s) which may
result from the lease sale may be ob-
tained.

(c) The detailed statement of the
terms and conditions of the lease(s) of-
fered and bidding instructions for sale
shall:

(1) Contain an explanation of the
manner in which the bids may be sub-
mitted;

(2) Contain a warning to all bidders
concerning 18 U.S.C. 1860, which pro-
hibits unlawful combination or intimi-
dation of bidders;

(3) Specify that the Secretary re-
serves the right to reject any and all
bids and the right to offer the lease to
the next highest qualified bidder if the
successful bidder fails to obtain the
lease for any reason;

(4) Contain a notice that each bid
shall be accompanied by the bidder’s
qualifications (See 43 CFR 3472.2-2);

(5) Contain a notice to bidders that
the winning bidders shall have to sub-
mit the information required by the
Attorney General for post-sale review
(See 43 CFR 3422.3-4);

(6) If appropriate, contain (i) a copy
of any written qualified surface owner
consent, including purchase price, fi-
nancial obligations and terms and con-
ditions, filed and verified prior to the
posting of the notice of lease sale in
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the appropriate Bureau of Land Man-
agement State office; or (ii) a listing of
lands for which qualified surface owner
consent is required prior to lease sale
but has not yet been filed, along with a
statement that any consent for those
lands filed prior to the deadline for
such filings shall be made a part of the
official file and shall be available for
inspection by the public;

(7) If appropriate, contain a notice
that bidders shall file a statement that
all information they hold relevant to
written consents affecting any area of-
fered in the sale in which the bid is
submitted has been filed with the prop-
er Bureau of Land Management State
office (43 CFR subpart 1821) in accord-
ance with the provisions of subpart 3427
of this title;

(8) Contain a copy of the proposed
lease, including all terms and special
stipulations; and

(9) Contain any other information
deemed appropriate by the authorized
officer.

(d) Each successful bidder, if any,
shall reimburse the United States for a
proportionate share of the cost of pub-
lishing the notice of sale as a condition
of lease issuance.

[44 FR 42615, July 19, 1979. Redesignated and
amended at 47 FR 33140, July 30, 1982; 64 FR
52243, Sept. 28, 1999]

§3422.3 Sale procedures.

§3422.3-1 Bidding systems.

(a) The provisions of 10 CFR part 3781
are not applicable to this part.

(b) The Department may conduct
lease sales using cash bonus—fixed roy-
alty bidding systems or any other bid-
ding system adopted through rule-
making procedures.

[47 FR 33140, July 30, 1982]

§3422.3-2 Conduct of sale.

(a)(1) Sealed bids shall be received
only until the hour on the date speci-
fied in the notice of competitive leas-
ing; all sealed bids submitted after that
hour shall be returned. The authorized
officer shall read all sealed bids, and
shall announce the highest bid.

1Redesignated as 30 CFR part 260 and re-

moved at 48 FR 1182, Jan. 11, 1983.
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(2) No decision to accept or reject the
high bid will be made at the time of
sale.

(b) A sale panel shall convene to de-
termine: (1) If the high bid was prop-
erly submitted; (2) if it reflects the
FMYV of the tract; and (3) whether the
bidder is qualified to hold the lease.
The recommendations of the panel
shall be in writing and sent to the au-
thorized officer who shall make the
final decision to accept a bid or reject
all bids. The sale panel’s recommenda-
tion and the authorized officer’s writ-
ten decision shall be entered in the
case file for the offered tract. The suc-
cessful bidder shall be notified in writ-
ing. The Department reserves the right
to reject any and all bids regardless of
the amount offered, and shall not ac-
cept any bid that is less than fair mar-
ket value. The authorized officer shall
notify any bidder whose bid has been
rejected and include in such notice a
statement of the reason for the rejec-
tion. The Department reserves the
right to offer the lease to the next
highest qualified bidder if the success-
ful bidder fails to execute the lease, or
is for any reason disqualified from re-
ceiving the lease.

(c) BEach sealed bid shall be accom-
panied by a certified check, cashier’s
check, bank draft, money order, cer-
tificate of bidding rights, personal
check or cash for one-fifth of the
amount of the bonus, and a qualifica-
tions statement over the bidder’s own
signature with respect to citizenship
and interests held, as prescribed in
§3472.2-2 of this title.

[44 FR 42615, July 19, 1979. Redesignated and
amended at 47 FR 33140, July 30, 1982]

§3422.3-3 Unsurveyed lands.

If the land is unsurveyed, the suc-
cessful bidder shall not be given notice
to comply with the requirements of
§3422.4 of this title for lease issuance
until the land has been surveyed as
provided in §3471.1-2 of this title.

§3422.3-4 Consultation with the Attor-
ney General.

(a) Subsequent to a lease sale, but
prior to issuing a lease, the authorized
officer shall require the successful bid-
der to submit on a form or in a format
approved by the Attorney General in-

§3422.3-4

formation relating to the bidder’s coal
holdings to the authorized officer for
transmittal to the Attorney General.
Upon receipt of the information, the
authorized officer shall notify the At-
torney General of the proposed lease
issuance, the name of the successful
bidder and terms of the proposed lease
sale and shall transmit the bidder’s
statement on coal holdings. A descrip-
tion of the information required by the
Attorney General and the form or for-
mat for submission of the information
may be obtained from the authorized
officer.

(b) Where a successful bidder has pre-
viously submitted the currently re-
quired information, a reference to the
date of submission and to the serial
number of the record in which it is
filed, together with a statement of any
and all changes in holdings since the
date of the previous submission, shall
be accepted.

(c) The authorized officer shall not
issue a lease until 30 days after the At-
torney General receives the notice and
statement of the successful bidder’s
coal holdings, or the Attorney General
notifies the Director that Ilease
issuance would not create or maintain
a situation inconsistent with the anti-
trust laws, whichever comes first. The
Attorney General shall inform the suc-
cessful bidders and simultaneously, the
authorized officer, if the successful bid-
der’s statement of coal holdings is in-
complete or inadequate, and shall
specify what information is required
for the Attorney General to complete
his review. The 30 day period shall stop
running on the date of such notifica-
tion and not resume running until the
Attorney General receives the supple-
mental information.

(d) The authorized officer shall not
issue the lease to the successful bidder,
if, during the 30 day period, the Attor-
ney General notifies the Director that
the lease issuance would create or
maintain a situation inconsistent with
antitrust law, except after complying
with paragraph (e)(2) of this section.

(e) If the Attorney General notifies
the Director that a lease should not be
issued, the authorized officer may:

(1) Reject all bids or many notify the
Attorney General in accordance with
paragraph (a) of this section that
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issuance of the proposed lease to the
next qualified high bidder is under con-
sideration; or

(2) Issue the lease if, after a public
hearing is conducted on the record in
accordance with the Administrative
Procedure Act, the authorized officer
determines that:

(i) Issuance of the lease is necessary
to carry out the purposes of the Fed-
eral Coal Leasing Amendments Act of
1976;

(ii) Issuance of the lease is consistent
with the public interest; and

(iii) There are no reasonable alter-
natives to the issuance of the lease
consistent with the Federal Coal Leas-
ing Amendments Act of 1976, the anti-
trust laws, and the public interest.

(f) If the Attorney General does not
reply in writing to the notification in
paragraph (a) of this section within 30
days, the authorized officer may issue
a lease without waiting for the advice
of the Attorney General.

(g) Information submitted to the au-
thorized officer to comply with this
section shall be treated as confidential
and proprietary data if marked ‘‘con-
fidential”” by the reporting company.
Confidential information shall be sub-
mitted to the authorized officer in a
sealed envelope and shall be trans-
mitted in that form to the Attorney
General.

[44 FR 42615, July 19, 1979, as amended at 47
FR 33140, July 30, 1982]

§3422.4 Award of lease.

(a) After the authorized officer has
accepted a high qualified bid, and the
Attorney General has not objected to
lease issuance or the procedures in
§3422.3-4(e)(2) of this title have been
completed, the authorized officer shall
send 4 copies of the lease form to the
successful bidder. The successful bidder
shall complete, sign and return these
forms and shall: pay the balance of the
bonus bid, if required; pay the first
year’s rental; pay the proportionate
share of the cost of publishing the no-
tice of sale; and file a lease bond. Upon
receipt of the above, the authorized of-
ficer shall execute the lease.

(b) If the successful bidder dies before
the lease is issued, the provisions of
§3472.2-4 of this title shall apply.

43 CFR Ch. Il (10-1-24 Edition)

(c) At least half of the acreage of-
fered for competitive lease in any 1
yvear shall be offered on a deferred
bonus payment basis. In a deferred
bonus payment, the lessee shall pay
the bonus in 5 equal installments; the
first installment shall be submitted
with the bid. The balance shall be paid
in equal annual installments due and
payable on the next 4 anniversary
dates of the lease. If a lease is relin-
quished or otherwise cancelled or ter-
minated, the unpaid remainder of the
bid shall be immediately payable to
the United States.

(d) If the successful bidder fails to
comply with any requirement of para-
graph (a) of this section or of §3422.3-4
of this title, the deposit on the success-
ful bid shall be forfeited to the United
States.

(e) If the lease cannot be awarded for
reasons determined by the authorized
officer to be beyond the control of the
successful bidder, the deposit sub-
mitted with the bid shall be refunded.

[47 FR 33141, July 30, 1982]

Subpart 3425—Leasing on
Application

§3425.0-1 Purpose.

§3425.0-2 Objective.

The objective of this subpart is to
provide an application process through
which the Department may consider
holding lease sales apart from the com-
petitive leasing process set out in
§§3420.3 through 3420.5-2 of this title,
where an emergency need for unleased
coal deposits is demonstrated, or in
areas outside coal production regions
or outside eastern activity planning
areas.

[44 FR 42615, July 19, 1979, as amended at 47
FR 33141, July 30, 1982]

§3425.1 Application for lease.

§3425.1-1 Where filed.

Application for a lease covering lands
subject to leasing (43 CFR 3400.2) shall
be filed in the Bureau of Land Manage-
ment State Office having jurisdiction
over the lands or minerals involved (43
CFR subpart 1821).
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§3425.1-2 Contents of application.

No specific form of application is re-
quired. Three copies of the application,
including preliminary and other data
required by this subpart shall be filed.
The lands applied for shall be described
in accordance with subpart 3471 of this
title. The application must be accom-
panied by the filing fee (43 CFR 3473.2).

§3425.1-3 Qualifications of the appli-
cant.

Any applicant for a lease shall meet
the qualifications required of a lessee
as specified in subpart 3472 of this title.

§3425.1-4 Emergency leasing.

(a) An emergency lease sale may be
held in response to an application
under this subpart if the applicant
shows:

(1) That the coal reserves applied for
shall be mined as part of a mining op-
eration that is producing coal on the
date of the application, and either:

(i) The Federal coal is needed within
3 years (A) to maintain an existing
mining operation at its current aver-
age annual level of production on the
date of application or (B) to supply
coal for contracts signed prior to July
19, 1979, as substantiated by a complete
copy of the supply or delivery contract,
or both; or

(ii) If the coal deposits are not leased,
they would be bypassed in the reason-
ably foreseeable future, and if leased,
some portion of the tract applied for
would be used within 3 years; and

(2) That the need for the coal depos-
its shall have resulted from cir-
cumstances that were either beyond
the control of the applicant or could
not have been reasonably foreseen and
planned for in time to allow for consid-
eration of leasing the tract under the
provisions of §3420.3 of this title.

(b) The extent of any lease issued
under this section shall not exceed 8
years of recoverable reserves at the
rate of production under which the ap-
plicant qualified in paragraph (a)(1) of
this section. If the applicant qualifies
under both paragraphs (a)(1) (A) and
(B) of this section, the higher rate ap-
plies.

(c) The authorized officer shall pro-
vide the Governor of the affected
State(s) a notice of an emergency lease

§3425.1-7

application when it is filed with the
Bureau of Land Management.

[44 FR 42615, July 19, 1979, as amended at 47
FR 33141, July 30, 1982; 48 FR 37655, Aug. 19,
1983]

§3425.1-5 Leasing outside coal produc-
tion regions.

A lease sale may be held in response
to an application under this subpart if
the application covers coal deposits
which are outside coal production re-
gions identified under §3400.5 of this
title.

[47 FR 33141, July 30, 1982]

§3425.1-6 Hardship leases.

The Secretary may issue a lease
under this subpart based on any appli-
cation listed by serial number in the
modified court order in NRDC v.
Hughes, 454 F. Supp. 148 (D.D.C. 1978).

§3425.1-7 Preliminary data.

(a) Any application for a lease shall
contain preliminary data to assist the
authorized officer in conducting an en-
vironmental analysis as described in
§3425.3 of this title.

(b) Such preliminary data shall in-
clude:

(1) A map, or maps, showing the to-
pography, physical features and nat-
ural drainage patterns, existing roads,
vehicular trails, and utility systems;
the location of any proposed explo-
ration operations, including seismic
lines and drill holes; to the extent
known, the location of any proposed
mining operations and facilities,
trenches, access roads or trails, and
supporting facilities including the ap-
proximate location and extent of the
areas to be used for pits, overburden,
and tailings; and the location of water
sources or other resources that may be
used in the proposed operations and fa-
cilities.

(2) A narrative statement, including:

(i) The anticipated scope, method,
and schedule of exploration operations,
including the types of exploration
equipment to be used;

(ii) The method of mining antici-
pated, including the best estimate of
the mining sequence and production
rate to be followed;
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(iii) The relationship between the
mining operations anticipated on the
lands applied for and existing or
planned mining operations, or support
facilities on adjacent Federal or non-
Federal lands;

(iv) A brief description, including
maps or aerial photographs, as appro-
priate, of: The existing land use or uses
within and adjacent to the lands ap-
plied for; known geologic, visual, cul-
tural, ©paleontological or archae-
ological features; wetlands and
floodplains; and known habitat of fish
and wildlife—particularly threatened
and endangered species—any of which
may be affected by the proposed or an-
ticipated exploration or mining oper-
ations and related facilities;

(v) A brief description of the proposed
measures to be taken to control or pre-
vent fire and to mitigate or prevent
soil erosion, pollution of surface and
ground water, damage to fish and wild-
life or other natural resources, air and
noise pollution, adverse impacts to the
social and infrastructure systems of
local communities, and hazards to pub-
lic health and safety; reclaim the sur-
face; and meet other applicable laws
and regulations. The applicant may
submit other pertinent information
that the applicant wishes to have con-
sidered by the authorized officer;

(vi) A statement which describes the
intended use of the coal covered by the
emergency application; and

(vii) Any other information which
will show that the application meets
the requirements of this subpart.

(c) The applicant may engage in cas-
ual use of the land in the application,
but shall not undertake any explo-
ration without prior authorization by
exploration license, or undertake any
mining operations until lease issuance.

(d) The authorized officer, after re-
viewing the preliminary data con-
tained in an application, and at any
time during an environmental assess-
ment may request additional informa-
tion from the applicant. Where the sur-
face of the land is held by a qualified
surface owner (§3400.0-5) and the min-
ing method to be used is other than un-
derground mining techniques, the au-
thorized officer shall obtain documents
necessary to show ownership of the
surface. The applicant shall submit

43 CFR Ch. Il (10-1-24 Edition)

evidence of written consent from any
qualified surface owner(s). (In accord-
ance with subpart 3427 of this title).

[44 FR 42615, July 19, 1979, as amended at 47
FR 33141, July 30, 1982]

§3425.1-8 Rejection of applications.

(a) An application for a lease shall be
rejected in total or in part if the au-
thorized officer determines that: (1)
The application is not consistent with
the applicable regulations; (2) issuance
of the lease would compromise the re-
gional leasing process described in
§3420.3 of this title; or (3) leasing of the
lands covered by the application, for
environmental or other sufficient rea-
sons, would be contrary to the public
interest.

(b) Any application subject to rejec-
tion under paragraph (a) of this section
shall not be rejected until the appli-
cant is given written notice of the op-
portunity to provide requested missing
information and fails to do so within
the time specified in the decision
issued for that purpose.

(c) The authorized officer shall trans-
mit reasonable notice of the rejection
of an emergency lease application to
the Governor of the affected State(s).

[44 FR 42615, July 19, 1979, as amended at 47
FR 33141, July 30, 1982; 48 FR 37655, Aug. 19,
1983]

§3425.1-9 Modification of application
area.

The authorized officer may add or de-
lete lands from an area covered by an
application for any reason he/she deter-
mines to be in the public interest. If an
environmental assessment of the modi-
fication is required, BLM will solicit
and consider public comments on the
modified application.

[47 FR 33141, July 30, 1982, as amended at 64
FR 52243, Sept. 28, 1999]

§3425.2 Land use plans.

No lease shall be offered for sale
under this subpart unless the lands
have been included in a comprehensive
land use plan or a land use analysis, as
required in §3420.1-4 of this title. The
decision to hold a lease sale shall be
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consistent with the appropriate com-
prehensive land use plan or land use
analysis.

[44 FR 42615, July 19, 1979, as amended at 47
FR 33141, July 30, 1982]

§3425.3 Environmental analysis.

(a) Before a lease sale may be held
under this subpart, the authorized offi-
cer shall prepare an environmental as-
sessment or environmental impact
statement of the proposed lease area in
accordance with 40 CFR parts 1500
through 1508. BLM will publish a notice
in the FEDERAL REGISTER, and at least
once per week for two consecutive
weeks in a newspaper of general cir-
culation in the area of the sale, an-
nouncing the availability of the envi-
ronmental assessment or draft environ-
mental impact statement and the hear-
ing required by §3425.4(a)(1). BLM also
will mail to the surface owner a notice
of any lands to be offered for sale and
to any person who has requested notice
of sales in the area.

(b) For lease applications involving
lands in the National Forest System,
the authorized officer shall submit the
lease application to the Secretary of
Agriculture for consent, for completion
or consideration of an environmental
assessment and for the attachment of
appropriate lease stipulations, and for
the making of any other findings pre-
requisite to lease issuance. (43 CFR
3400.3, 3461.1(a))

[44 FR 42615, July 19, 1979, as amended at 47
FR 33141, July 30, 1982; 64 FR 52243, Sept. 28,
1999]

§3425.4 Consultation and sale proce-
dures.

(a)(1) Prior to holding any lease sale
in response to any application under
this subpart, a public hearing shall be
held on the environmental assessment
or environmental impact statement,
the proposed sale and the fair market
value and maximum economic recovery
on the proposed lease tract.

(2) Prior to holding any lease sale
under this subpart, the Secretary shall
consult with the entities and individ-
uals listed in §§3420.4-2 through 3420.4-
5 of this title.

(b) Subpart 3422 of this title applies
in full to any sale to be held in re-

§3427.1

sponse to an application filed under
this subpart.

[47 FR 33142, July 30, 1982]

§3425.5 Lease terms.

The terms of a lease issued under this
subpart shall be consistent with the
terms established for all competitive
coal leases (43 CFR part 3470).

Subpart 3427—Split Estate Leasing

§3427.0-1 Purpose.

The purpose of this subpart is to set
out the protection that shall be af-
forded qualified surface owners of split
estate lands (43 CFR 3400.0-5) and the
requirements for submission of evi-
dence of written surface owner consent
from qualified surface owners of split
estate lands.

[47 FR 33142, July 30, 1982]

§3427.0-3 Authority.

(a) These regulations are issued
under the authority of the statutes
cited in §3400.0-3 of this title.

(b) These regulations primarily im-
plement section 714 of the Surface Min-
ing Control and Reclamation Act of
1977 (30 U.S.C. 1304), as construed in So-
licitor’s Opinion M-36909, 86 I.D. 28
(1979).

§3427.0-7 Scope.

The surface owner consent provisions
of the Surface Mining Control and Rec-
lamation Act do not apply:

(a) To preference right lease applica-
tions; and

(b) If the split estate coal is to be
mined by underground mining tech-
niques (43 CFR 3500.0-5).

§3427.1 Deposits subject to consent.

On split estate lands (43 CFR 3400.0—
5(kk)) where the surface is owned by a
qualified surface owner, coal deposits
that will be mined by other than un-
derground mining techniques shall not
be included in a lease sale without evi-
dence of written consent from the
qualified surface owner (43 CFR 3400.0—
5(gg)) allowing entry and commence-
ment of surface mining operations.

[47 FR 33142, July 30, 1982]
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§3427.2 Procedures.

(a)(1) Each written consent or evi-
dence of written consent shall be filed
with the appropriate Bureau of Land
Management State office (43 CFR sub-
part 1821). For lands offered for lease
sale pursuant to subpart 3420 of this
title, consents or written evidence
thereof shall be filed on or before a
date prior to the lease sale specified in
a notice published in the FEDERAL REG-
ISTER. For lands offered for lease sale
pursuant to subpart 3425 of this title,
consents or written evidence thereof
shall be filed prior to the posting of the
lease sale notice.

(2) Statement of refusal to consent
shall be filed with the appropriate Bu-
reau of Land Management State Office,
but such statement shall be accepted
for filing only during activity plan-
ning.

(b) Written consent, evidence of writ-
ten consent, or statement of refusal to
consent may be filed by any private
person or persons with a potential in-
terest in the lease sale of split estate
lands.

(c) Such filing shall, at a minimum,
contain the present legal address of the
qualified surface owner, and the name,
ownership, interest, if any, and legal
address of the party making the filing,
and if it is a written consent or evi-
dence thereof, a copy of the written
consent or evidence thereof.

(d) The authorized officer shall verify
that the written consent or evidence of
such consent meets all of the following
requirements, and that the statement
of refusal to consent meets the require-
ments of paragraphs (d)(2) and (3) of
this section:

(1) The right to enter and commence
mining is transferable to whoever
makes the successful bid in a lease sale
for a tract which includes the lands to
which the consent applies. A written
consent shall be considered transfer-
able only if it provides that after the
lease sale for the tract to which the
consent applies:

(1) The successful bidder shall assume
all rights and obligations of the holder
of the consent, including the obligation
to make all payments to the grantor of
the consent and to reimburse the hold-
er of the consent for all money pre-

43 CFR Ch. Il (10-1-24 Edition)

viously paid to the grantor under the
consent contract; and

(ii) Neither the holder nor the grant-
or of the consent has any right under
the consent contract to prevent the
successful bidder from assuming the
rights and obligations of the holder of
the consent by imposing additional
costs or conditions or otherwise;

(2) The named surface owner is a
qualified surface owner as defined in
§3400.0-5(gg) of this title; and

(3) The title for all split estate lands
described in the filing is held by the
named qualified surface owners.

(e) Upon receipt of a filing from any-
one other than the named qualified
surface owner, the authorized officer
shall contact the named qualified sur-
face owner and request his confirma-
tion in writing that the filed, written
consent or evidence thereof to enter
and commence mining has been grant-
ed, and that the filing fully discloses
all of the terms of the written consent,
or that the refusal to consent is accu-
rate.

(f) The applicable conditions of para-
graphs (d) and (e) of this section shall
be met prior to the lease sale for lands
to which the consents apply.

(g) The authorized officer shall in all
cases notify the person or persons fil-
ing the written consent, evidence of
written consent, or statement of re-
fusal to consent of the results of the re-
view of the filing, including any re-
quest for additional information need-
ed to satisfy the requirements of this
subpart in cases where insufficient in-
formation was supplied with the origi-
nal filing.

(h) The purchase price of any applica-
ble written consent from a qualified
surface owner submitted and verified
prior to posting of the notice of lease
sale shall be included with the descrip-
tion of the tract(s) in the notice of
lease sale, and the other terms of the
consent shall be included in the de-
tailed statement of the sale for the
tract(s). Any consent filed after post-
ing of the notice of lease sale shall be
placed in the official file for the lease
tract(s) to which the consent applies
and shall be available for inspection by
the public in the appropriate Bureau of
Land Management State office (43 CFR
subpart 1821).
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(i) Any statement of refusal to con-
sent shall be treated as controlling
until the activity planning cycle that
includes the area covered by the re-
fusal to consent is repeated or the sur-
face estate is sold. When an activity
planning cycle is initiated, the quali-
fied surface owner shall be notified
that his/her prior statement of refusal
has expired and shall be given the op-
portunity to submit another state-
ment.

(j) If the surface owner fails to pro-
vide evidence of qualifications in re-
sponse to surface owner consultation
or to a written request for such evi-
dence, and if the authorized officer is
unable to independently determine
whether or not the surface owner is
qualified, the authorized officer shall
presume that the surface owner is un-
qualified. The authorized officer shall
notify the surface owner in writing of
this determination and shall provide
the surface owner an opportunity to
appeal the determination.

(k) Any surface owner determined to
be unqualified by decision of the field
official of the surface management
agency shall have 30 days from the date
of receipt of such decision in which he/
she may appeal the decision to the ap-
propriate State Director of the Bureau
of Land Management. The surface
owner shall have the right to appeal
the State Director’s decision to the Di-
rector, Bureau of Land Management,
within 30 days of receipt of that deci-
sion. Both appeals under this para-
graph shall be in writing. As an excep-
tion to the provisions of §3000.4 of this
title, the decision of the Director shall
be the final administrative action of
the Department of the Interior.

[44 FR 42615, July 19, 1979, as amended at 47
FR 33142, July 30, 1982; 48 FR 37656, Aug. 19,
1983]

§3427.3 Validation of information.

Any person submitting a written con-
sent shall include with his filing a
statement that the evidence submitted,
to the best of his knowledge, represents
a true, accurate, and complete state-
ment of information regarding the con-
sent for the area described.

Pt. 3430

§3427.4 Pre-existing consents.

An otherwise valid written consent
given by a qualified surface owner prior
to August 3, 1977, shall not be required
to meet  the transferability of
§3427.2(d)(1) of this title.

[47 FR 33142, July 30, 1982]

§3427.5 Unqualified surface owners.

(a) Lease tracts involving surface
owners who are not qualified (see
§3400.0-5(gg)) shall be leased subject to
the protections afforded the surface
owner by the statute(s) under which
the surface was patented and the coal
reserved to the United States. No con-
sent from an unqualified surface owner
is required under this subpart before
the authorized officer may issue a lease
for such a tract (see section 9 of the
Stock-Raising Homestead Act (43
U.S.C. 249); the Act of March 3, 1909 (30
U.S.C. 81); section 3 of the Act of June
22, 1910 (30 U.S.C. 85); and section 5 of
the Act of June 21, 1949 (30 U.S.C. 54)).

(b) The provisions of §§3427.1 through
3427.4 of this title are inapplicable to
any lease tract on which a consent has
been given by an unqualified surface
owner. The high bidder at the sale of
such a tract is not required to submit
any evidence of written consent before
the authorized officer may issue the
lease unless the statute establishing
the relative rights of the United States
(and its lessees) and the surface owner
S0 requires.

[47 FR 33142, July 30, 1982]

PART 3430—NONCOMPETITIVE
LEASES
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