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2 CFR part 376—Nonprocurement debarment 
and suspension (HHS) 

42 CFR part 50, subpart D—Public Health 
Service grant appeals procedure 

45 CFR part 16—Procedures of the Depart-
mental Grant Appeals Board 

45 CFR part 75—Uniform Administrative Re-
quirements, Cost Principles, and Audit 
Requirements for HHS Awards 

45 CFR part 79—Program fraud civil rem-
edies 

[76 FR 53283, August 25, 2011, as amended at 
81 FR 3006, Jan. 20, 2016] 

PART 51—REQUIREMENTS APPLICA-
BLE TO THE PROTECTION AND 
ADVOCACY FOR INDIVIDUALS 
WITH MENTAL ILLNESS PRO-
GRAM 

Sec. 
51.1 Scope. 
51.2 Definitions. 

Subpart A—Basic Requirements 

51.3 Formula for determining allotments. 
51.4 Grants administration requirements. 
51.5 Eligibility for allotment. 
51.6 Use of allotments. 
51.7 Eligibility for protection and advocacy 

services. 
51.8 Annual reports. 
51.9 [Reserved] 
51.10 Remedial actions. 
51.11–51.20 [Reserved] 

Subpart B—Program Administration and 
Priorities 

51.21 Contracts for program operations. 
51.22 Governing authority. 
51.23 Advisory council. 
51.24 Program priorities. 
51.25 Grievance procedure. 
51.26 Conflicts of interest. 
51.27 Training. 
51.28–51.30 [Reserved] 

Subpart C—Protection and Advocacy 
Services 

51.31 Conduct of protection and advocacy 
activities. 

51.32 Resolving disputes. 
51.33–51.40 [Reserved] 

Subpart D—Access to Records, Facilities 
and Individuals 

51.41 Access to records. 
51.42 Access to facilities and residents. 
51.43 Denial of delay or access. 
51.44 [Reserved] 

51.45 Confidentiality of protection and ad-
vocacy system records. 

51.46 Disclosing information obtained from 
a provider of mental health services. 

AUTHORITY: 42 U.S.C. 10801, et seq. 

SOURCE: 62 FR 53564, Oct. 15, 1997, unless 
otherwise noted. 

§ 51.1 Scope. 

The provisions of this part apply to 
recipients of Federal assistance under 
the Protection and Advocacy for Men-
tally Ill Individuals Act of 1986, as 
amended. 

§ 51.2 Definitions. 

In addition to the definitions in sec-
tion 102 of the Act, as amended, the fol-
lowing definitions apply: 

Abuse means any act or failure to act 
by an employee of a facility rendering 
care or treatment which was per-
formed, or which was failed to be per-
formed, knowingly, recklessly, or in-
tentionally, and which caused, or may 
have caused, injury or death to an indi-
vidual with mental illness, and in-
cludes but is not limited to acts such 
as: rape or sexual assault; striking; the 
use of excessive force when placing an 
individual with mental illness in bodily 
restrains; the use of bodily or chemical 
restraints which is not in compliance 
with Federal and State laws and regu-
lations; verbal, nonverbal, mental and 
emotional harassment; and any other 
practice which is likely to cause imme-
diate physical or psychological harm or 
result in long-term harm if such prac-
tices continue. 

Act means the Protection and Advo-
cacy for Mentally Ill Individuals Act of 
1986, as amended, also referred to as 
Protection and Advocacy for Individ-
uals with Mental Illness Act. 

ADD means the Administration on 
Developmental Disabilities within the 
Administration for Children and Fami-
lies, Department of Health and Human 
Services. 

Care or Treatment means services pro-
vided to prevent, identify, reduce or 
stabilize mental illness or emotional 
impairment such as mental health 
screening, evaluation, counseling, bio-
medical, behavioral and 
psychotherapies, supportive or other 
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adjunctive therapies, medication su-
pervision, special education and reha-
bilitation, even if only ‘‘as needed’’ or 
under a contractual arrangement. 

Center or CMHS means the Center for 
Mental Health Services, a component 
of the Substance Abuse and Mental 
Health Services Administration. 

Complaint includes, but is not limited 
to any report or communication, 
whether formal or informal, written or 
oral, received by the P&A system, in-
cluding media accounts, newspaper ar-
ticles, telephone calls (including anon-
ymous calls) from any source alleging 
abuse or neglect of an individual with 
mental illness. 

Department or HHS means the U.S. 
Department of Health and Human 
Services. 

Designated Official is the State offi-
cial or public or private entity empow-
ered by the Governor or State legisla-
ture to be accountable for the proper 
use of funds by the P&A system. 

Director means the Director of the 
Center for Mental Health Services, 
Substance Abuse and Mental Health 
Services Administration, or his or her 
designee. 

Facility includes any public or private 
residential setting that provides over-
night care accompanied by treatment 
services. Facilities include, but are not 
limited to the following: general and 
psychiatric hospitals, nursing homes, 
board and care homes, community 
housing, juvenile detention facilities, 
homeless shelters, and jails and pris-
ons, including all general areas as well 
as special mental health or forensic 
units. 

Fiscal Year or FY means the Federal 
fiscal year (October 1–September 30) 
unless otherwise specified. 

Full Investigation is based upon a 
complaint or a determination of prob-
able cause and means the access to fa-
cilities, clients and records authorized 
under this part that is necessary for a 
P&A system to make a determination 
about whether an allegation of abuse 
or neglect is taking place or has taken 
place. Full investigations may be con-
ducted independently or in cooperation 
with other agencies authorized to con-
duct similar investigations. 

Governor means the chief executive 
officer of the State, Territory or the 

District of Columbia, or his or her des-
ignee, who has been formally des-
ignated to act for the Governor in car-
rying out the requirements of the Act 
and this part. 

Individual with Mental Illness means 
an individual who has a significant 
mental illness or emotional impair-
ment, as determined by a mental 
health professional qualified under the 
laws and regulations of the State and 

(1) Who is an inpatient or resident in 
a facility rendering care or treatment, 
even if the whereabouts of such impa-
tient or resident is unknown; 

(2) Who is in the process of being ad-
mitted to a facility rendering care or 
treatment, including persons being 
transported to such a facility, or 

(3) Who is involuntarily confined in a 
detention facility, jail or prison. 

Legal Guardian, Conservator, and 
Legal Representative all mean an indi-
vidual whose appointment is made and 
regularly reviewed by a State court or 
agency empowered under State law to 
appoint and review such officers, and 
having authority to consent to health/ 
mental health care or treatment of an 
individual with mental illness. It does 
not include persons acting only as a 
representative payee, persons acting 
only to handle financial payments, at-
torneys or persons acting on behalf of 
an individual with mental illness only 
in individual legal matters, or officials 
responsible for the provision of health 
or mental health services to an indi-
vidual with mental illness, or their des-
ignees. 

Neglect means a negligent act or 
omission by an individual responsible 
for providing services in a facility ren-
dering care or treatment which caused 
or may have caused injury or death to 
an individual with mental illness or 
which placed an individual with mental 
illness at risk of injury or death, and 
includes, but is not limited to, acts or 
omissions such as failure to: establish 
or carry out an appropriate individual 
program or treatment plan (including a 
discharge plan); provide adequate nu-
trition, clothing, or health care; and 
the failure to provide a safe environ-
ment which also includes failure to 
maintain adequate numbers of appro-
priately trained staff. 
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Private Entity means a nonprofit or 
for-profit corporation, partnership or 
other nongovernmental organization. 

Probable cause means reasonable 
grounds for belief that an individual 
with mental illness has been, or may be 
at significant risk of being subject to 
abuse or neglect. The individual mak-
ing such determination may base the 
decision on reasonable inferences 
drawn from his or her experience or 
training regarding similar incidents, 
conditions or problems that are usually 
associated with abuse or neglect. 

Program means activities carried out 
by the P&A system and operating as 
part of a P&A system to meet the re-
quirements of the Act. 

Public Entity means an organizational 
unit of a State or local government or 
a quasi-governmental entity with one 
or more governmental powers. 

System means the organization or 
agency designated in a State to admin-
ister and operate a protection and ad-
vocacy program under Part C of the 
Developmental Disabilities Assistance 
and Bill of Rights Act (42 U.S.C. 6041, 
6042) and thereby eligible to administer 
a program for individuals with mental 
illness. 

Subpart A—Basic Requirements 

§ 51.3 Formula for determining allot-
ments. 

The Secretary shall make allotments 
to eligible Systems from amounts ap-
portioned each year under the Act on 
the basis of a formula prescribed by the 
Secretary in accordance with the re-
quirements of sections 112 and 113 of 
the Act (42 U.S.C. 10822 and 10823). 

§ 51.4 Grants administration require-
ments. 

The following parts of titles 42 and 45 
CFR apply to grants funded under this 
part. 

42 CFR Part 50, Subpart D. 
45 CFR Part 16—Procedures of the Depart-

mental Grant Appeal Board. 
45 CFR Part 75—Uniform Administrative Re-

quirements, Cost Principles, and Audit Re-
quirements for HHS Awards. 

45 CFR Part 76—Government-wide Debar-
ment and Suspension (Nonprocurement) 
and Government-wide Requirements for 
Drug-Free Workplace. 

45 CFR Part 80—Nondiscrimination under 
Programs Receiving Federal Assistance 
through the Department of Health and 
Human Services—Effectuation of Title VI 
of the Civil Rights Act of 1964. 

45 CFR Part 81—Practice and Procedure for 
Hearings under Part 80 of This Title. 

45 CFR Part 84—Nondiscrimination on the 
Basis of Handicap in Programs and Activi-
ties Receiving or Benefiting from Federal 
Financial Assistance. 

45 CFR Part 86—Nondiscrimination on the 
Basis of Sex in Education Programs and 
Activities Receiving Federal Financial As-
sistance. 

45 CFR Part 91—Nondiscrimination on the 
Basis of Age in Education Programs and 
Activities Receiving Federal Financial As-
sistance from HHS. 

45 CFR Part 93—New Restrictions on Lob-
bying. 

45 CFR Part 1386, subpart A. 

[62 FR 53564, Oct. 15, 1997, as amended at 81 
FR 3006, Jan. 20, 2016] 

§ 51.5 Eligibility for allotment. 
(a) Federal financial assistance for 

protection and advocacy activities for 
individuals with mental illness will be 
given only to a System that has been 
established under Part C of the Devel-
opmental Disabilities Assistance and 
Bill of Rights Act (42 U.S.C. 6041, et 
seq.) and designated in accordance with 
45 CFR part 1386, subpart B. 

(b) The P&A system must meet the 
requirements of sections 105 and 111 of 
the Act (42 U.S.C. 10805 and 10821) and 
that P&A system must be operational. 
Each system shall submit an applica-
tion at the beginning of each PAIMI 
authorization period. This application 
shall contain at a minimum the pro-
gram priorities and budget for the first 
year of the authorization period and 
the required assurances and certifi-
cations. Thereafter, the system shall 
submit yearly updates of the budget 
and program priorities for the upcom-
ing fiscal year through its annual re-
port. 

(c) Written assurances of compliance 
with sections 105 and 111 of the Act (42 
U.S.C. 10805 and 10821) and other re-
quirements of the Act and this part 
shall be submitted by the P&A system 
in the format designated by the Direc-
tor. These assurances will remain in ef-
fect for the period specified in the ap-
plication for funds unless changes 
occur within the State which affect the 
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functioning of the P&A system, in 
which case an amendment will be re-
quired 30 days prior to the effective 
date of the change. The P&A system 
shall also provide the Department the 
name of the designated official. 

(d) The Governor’s written assurance 
that the allotments made available 
under the Act will be used to supple-
ment and not to supplant the level of 
non-Federal funds available in the 
State to protect and advocate the 
rights of individuals with mental ill-
ness shall be submitted by the P&A 
system. The Governor may provide this 
assurance along with the assurances 
provided to ADD under 45 CFR part 
1386, as long as it can reasonably be 
construed as applying to the PAIMI 
program. Any future ‘‘supplement and 
not supplant’’ assurance shall explic-
itly refer to the PAIMI program. 

§ 51.6 Use of allotments. 
(a) Allotments must be used to sup-

plement and not to supplant the level 
of non-Federal funds available in the 
State to protect and advocate the 
rights of individuals with mental ill-
ness. 

(b) Allotments may not be used to 
support lobbying activities to influence 
proposed or pending Federal legislation 
or appropriations. This restriction does 
not affect the right of any P&A sys-
tem, organization or individual to peti-
tion Congress or any other government 
body or official using other resources. 

(c) Allotments may not be used to 
produce or distribute written, audio or 
visual materials or publicity intended 
or designed to support or defeat any 
candidate for public office. 

(d) If an eligible P&A system is a 
public entity, that P&A system shall 
not be required by the State to obli-
gate more than five percent of its an-
nual allotment for State oversight ad-
ministrative expenses under this grant 
such as costs of internal or external 
evaluations, monitoring or auditing. 
This restriction does not include: 

(1) Salaries, wages and benefits of 
program staff; 

(2) Costs associated with attending 
governing board or advisory council 
meetings; or 

(3) Expenses associated with the pro-
vision of training or technical assist-

ance for staff, contractors, members of 
the governing board or advisory coun-
cil. 

(e) No more than ten percent of each 
annual allotment may be used for pro-
viding technical assistance and train-
ing, including travel expenses for staff, 
contractors, or members of the gov-
erning board or advisory council as de-
fined in § 51.27. 

(f) Allotments may be used to pay 
the otherwise allowable costs incurred 
by a P&A system in bringing lawsuits 
in its own right to redress incidents of 
abuse or neglect, discrimination, and 
other rights violations impacting on 
individuals with mental illness and 
when it appears on behalf of named 
plaintiffs or a class of plaintiffs for 
such purposes. 

§ 51.7 Eligibility for protection and ad-
vocacy services. 

In accordance with section 
105(a)(1)(C) of the Act (42 U.S.C. 
10805(a)(1)(C)) and the priorities estab-
lished by the P&A system governing 
authority, together with the advisory 
council, pursuant to section 105(c)(2)(B) 
of the Act (42 U.S.C. 10805(c)(2)(B)), al-
lotments may be used: 

(a) To provide protection and advo-
cacy services for: 

(1) Individuals with mental illness as 
defined in 42 U.S.C. 10802(4) and 
10805(a), including persons who report 
matters which occurred while they 
were individuals with mental illness; 

(2) Persons who were individuals with 
mental illness who are residents of the 
State, but only with respect to matters 
which occur within 90 days after the 
date of the discharge of such individ-
uals from a facility providing care or 
treatment; and 

(3) Individuals with mental illness in 
Federal facilities rendering care or 
treatment who request representation 
by the eligible P&A system. Represen-
tation may be requested by an indi-
vidual with mental illness, or by a 
legal guardian, conservator or legal 
representative. 

(b) To provide representation of cli-
ents in civil commitment proceedings 
if the P&A system is acting on behalf 
of an eligible individual to obtain judi-
cial review of his or her commitment 
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in order to appeal or otherwise chal-
lenge acts or omissions which have 
subjected the individual to abuse or ne-
glect or otherwise violated his or her 
rights. This restriction does not pre-
vent a P&A system from representing 
clients in commitment or recommit-
ment proceedings using other resources 
so long as this representation does not 
conflict with responsibilities under the 
Act. 

§ 51.8 Annual reports. 
By January 1 of each year, a report 

shall be submitted, pursuant to section 
105(a)(7) of the Act (42 U.S.C. 
10805(a)(7)), to the Secretary which is 
in the format designated by the Sec-
retary. 

[62 FR 53564, Oct. 15, 1997] 

§ 51.9 [Reserved] 

§ 51.10 Remedial actions. 
Failure to submit an annual report in 

the designated format on time or to 
submit requested information and doc-
umentation, corrective action plans 
and ongoing implementation status re-
ports in response to Federal review and 
monitoring activities or to satisfy any 
other requirement of the Act, this part, 
or other requirements, may be consid-
ered a breach of the terms and condi-
tions of the grant award and may re-
quired remedial action, such as the sus-
pension or termination of an active 
grant, withholding of payments or con-
verting to a reimbursement method of 
payment. Any remedial actions shall 
be taken consistent with 45 CFR Part 
75 and 42 CFR Part 50, as appropriate. 

[62 FR 53564, Oct. 15, 1997, as amended at 81 
FR 3007, Jan. 20, 2016] 

§§ 51.11–51.20 [Reserved] 

Subpart B—Program 
Administration and Priorities 

§ 51.21 Contracts for program oper-
ations. 

(a) An eligible P&A system should 
work cooperatively with existing advo-
cacy agencies and groups and, where 
appropriate, consider entering into 
contracts for protection and advocacy 
services with organizations already 

working on behalf of individuals with 
metal illness. Special consideration 
should be given to contracting for the 
services of groups run by individuals 
who have received or are receiving 
mental health services or by family 
members of such individuals. 

(b) An eligible P&A system may con-
tract for the operation of all or part of 
its program with another public or pri-
vate nonprofit organization with dem-
onstrated experience in working with 
individuals with mental illness pro-
vided that: 

(1) Any organization that will oper-
ate the full program meets the require-
ments of section 104(a)(1), 105 and 111 of 
the Act (42 U.S.C. 10804(a)(1), 10805 and 
10821) and has the capacity to perform 
protection and advocacy activities 
throughout the State; 

(2) The eligible P&A system insti-
tutes oversight and monitoring proce-
dures which ensure that this system 
will be able to meet all applicable 
terms, conditions and obligations of 
the Federal grant; 

(3) The eligible P&A system and the 
contractor organization enter into a 
written agreement that includes at 
least the following: 

(i) A description of the protection 
and advocacy services to be provided; 

(ii) The type of personnel, their 
qualifications and training; 

(iii) The methods to be used; 
(iv) A timetable for performance; 
(v) A budget; 
(vi) Assurances that the contractor 

will meet all applicable terms and con-
ditions of the grant; 

(vii) Assurances that the contractor 
has adequate management and fiscal 
systems in place, including insurance 
coverage, if appropriate: 

(viii) Assurances that the contrac-
tor’s staff is trained to provide advo-
cacy services to and conduct full inves-
tigations on behalf of individuals with 
mental illness; and 

(ix) Assurances that the contractor 
staff is trained to work with family 
members of clients served by the P&A 
system where the clients are: 

(A) Minors; 
(B) Legally competent and choose to 

involve the family member; or, 
(C) Legally incompetent and the 

legal guardians, conservators or other 
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legal representatives are family mem-
bers. 

§ 51.22 Governing authority. 
(a) Each P&A system shall have a 

governing authority responsible for its 
planning, designing, implementing and 
functioning. It shall, jointly with the 
advisory council, annually establish 
program priorities and policies. 

(b) If the P&A system is organized 
with a multi-member governing board: 

(1) Each P&A system shall establish 
policies and procedures for the selec-
tion of its governing board members 
and for the board evaluation of the 
P&A system director. The terms of 
board members shall be staggered and 
for 4 years except that any member ap-
pointed to fill a vacancy for an unex-
pired term shall serve for the remain-
der of such term. A member who has 
been appointed for a term of 4 years 
may not be reappointed to the gov-
erning board during the 2-year period 
beginning on the date on which such 4- 
year term expired. 

(2) The board shall be composed of 
members who broadly represent or are 
knowledgeable about the needs of the 
clients served by the P&A system and 
shall include a significant representa-
tion of individuals with mental illness 
who are, or have been eligible for serv-
ices, or have received or are receiving 
mental health services, and family 
members, guardians, advocates, or au-
thorized representatives of such indi-
viduals. 

(3) If the governing authority is orga-
nized as a private nonprofit entity, the 
chairperson of the advisory council 
shall be a member of the governing 
board. 

(c) Continuing efforts shall be made 
to include members of racial and eth-
nic minority groups as board members. 

(d) Any member of the advisory coun-
cil may also serve on the governing 
board. 

§ 51.23 Advisory council. 
(a) Each P&A system shall establish 

an advisory council to: 
(1) Provide independent advice and 

recommendations to the system. 
(2) Work jointly with the governing 

authority in the development of poli-
cies and priorities. 

(3) Submit a section of the system’s 
annual report as required under § 51.8. 

(b) Members of the council shall in-
clude attorneys, mental health profes-
sionals, individuals from the public 
who are knowledgeable about mental 
illness, the advocacy needs of persons 
with mental illness and have dem-
onstrated a substantial commitment to 
improving mental health services, a 
provider of mental health services, in-
dividuals who have received or are re-
ceiving mental health services and 
family members of such individuals. 
Continuing efforts shall be made to in-
clude members of racial and ethnic mi-
nority groups on the advisory council. 

(1) At least 60 percent of the member-
ship of the advisory council shall be 
comprised of individuals who have re-
ceived or are receiving mental health 
services or who are family members of 
such individuals. At least one family 
member shall be a primary care giver 
for an individual who is currently a 
minor child or youth who is receiving 
or has received mental health services; 

(2) The council shall be chaired by an 
individual who has received or is re-
ceiving mental health services or who 
is a family member of such an indi-
vidual; 

(3) The advisory council shall meet 
no less than three times annually. The 
terms of council members shall be 
staggered and for 4 years except that 
any member appointed to fill a va-
cancy for an unexpired term shall serve 
for the remainder of such term. A 
member who has been appointed for a 
term of 4 years may not be reappointed 
to the council during the 2-year period 
beginning on the date on which such 4- 
year term expired. 

(c) Each P&A system shall provide 
its advisory council with reports, ma-
terials and fiscal data to enable review 
of existing program policies, priorities 
and performance outcomes. Such sub-
missions shall be made at least annu-
ally and shall report expenditures for 
the past two fiscal years, as well as 
projected expenses for the next fiscal 
year, identified by budget category 
(e.g., salary and wages, contract for 
services, administrative expenses) in-
cluding the amount allotted for train-
ing of each the advisory council, gov-
erning board and staff. 
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(d) Reimbursement of expenses. (1) 
Allotments may be used to pay for all 
or a part of the expenses incurred by 
members of the advisory council in 
order to participate in its activities. 
Expenses may include transportation 
costs, parking, meals, hotel costs, per 
diem expenses, stipends or subsistence 
allowances, and the cost of day care or 
child care (or its equivalent for the 
child’s travel and subsistence expenses) 
for their dependents with mental ill-
ness or developmental disabilities. 

(2) Each P&A system shall establish 
its own policies and procedures for re-
imbursement of expenses of council 
members, taking into account the 
needs of individual council members, 
available resources, and applicable re-
strictions on use of grant funds, includ-
ing the restrictions in §§ 51.31(e) and 
51.6(e). 

[62 FR 53564, Oct. 15, 1997] 

§ 51.24 Program priorities. 

(a) Program priorities and policies 
shall be established annually by the 
governing authority, jointly with the 
advisory council. Priorities shall speci-
fy short-term program goals and objec-
tives, with measurable outcomes, to 
implement the established priorities. 
In developing priorities, consideration 
shall be given to, at a minimum, case 
selection criteria, the availability of 
staff and monetary resources, and spe-
cial problems and cultural barriers 
faced by individuals with mental ill-
ness who are multiply handicapped or 
who are members of racial or ethnic 
minorities in obtaining protection of 
their rights. Systemic and legislative 
activities shall also be addressed in the 
development and implementation of 
program priorities. 

(b) Members of the public shall be 
given an opportunity, on an annual 
basis, to comment on the priorities es-
tablished by, and the activities of, the 
P&A system. Procedures for public 
comment must provide for notice in a 
format accessible to individuals with 
mental illness, including such individ-
uals who are in residential facilities, to 
family members and representatives of 
such individuals and to other individ-
uals with disabilities. Procedures for 
public comment must provide for re-

ceipt of comments in writing or in per-
son. 

§ 51.25 Grievance procedure. 

(a) The P&A system shall establish 
procedures to address grievances from: 

(1) Clients or prospective clients of 
the P&A system to assure that individ-
uals with mental illness have full ac-
cess to the services of the program; and 

(2) Individuals who have received or 
are receiving mental health services in 
the State, family members of such in-
dividuals, or representatives of such in-
dividuals or family members to assure 
that the eligible P&A system is oper-
ating in compliance with the Act. 

(b) At a minimum, the grievance pro-
cedures shall provide for: 

(1) An appeal to the governing au-
thority from any final staff review and/ 
or determination; in cases where the 
governing authority is the director of 
the P&A system, the final review and/ 
or determination shall be made by a 
superior of the governing authority, 
e.g., a supervisor, or by an independent 
entity, e.g., an appointed board or com-
mittee. 

(2) Reports, at least annually, to the 
governing authority and the advisory 
council describing the grievances re-
ceived and processed and their resolu-
tion; 

(3) Identification of individuals re-
sponsible for review; 

(4) A timetable to ensure prompt no-
tification concerning the grievance 
procedure to clients, prospective cli-
ents or persons denied representation, 
and to ensure prompt resolution; 

(5) A written response to the griev-
ant; and 

(6) Protection of client confiden-
tiality. 

[62 FR 53564, Oct. 15, 1997] 

§ 51.26 Conflicts of interest. 

The P&A system must develop appro-
priate policies and procedures to avoid 
actual or apparent conflict of interest 
involving clients, employees, contrac-
tors and subcontractors, and members 
of the governing authority and advi-
sory council, particularly with respect 
to matters affecting client services, 
particular contracts and subcontracts, 
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grievance review procedures, reim-
bursements and expenses, and the em-
ployment or termination of staff. 

§ 51.27 Training. 
A P&A system shall provide training 

for program staff, and may also provide 
training for contractors, governing 
board and advisory council members to 
enhance the development and imple-
mentation of effective protection and 
advocacy services for individuals with 
mental illness, including at a min-
imum: 

(a)(1) Training of program staff to 
work with family members of clients 
served by the program where the indi-
vidual with mental illness is: 

(i) A minor, 
(ii) Legally competent and chooses to 

involve the family member; or 
(iii) Legally incompetent and the 

legal guardian, conservator or other 
legal representative is a family mem-
ber. 

(2) This training may be provided by 
individuals who have received or are 
receiving mental health services and 
family members of such individuals. 

(b) Training to enhance sensitivity to 
and understanding of individuals with 
mental illness who are members of ra-
cial or ethnic minorities and to develop 
strategies for outreach to those popu-
lations. 

(c) Training to conduct full inves-
tigations of abuse or neglect. 

§§ 51.28–51.30 [Reserved] 

Subpart C—Protection and 
Advocacy Services 

§ 51.31 Conduct of protection and ad-
vocacy activities. 

(a) Consistent with State and Federal 
law and the canons of professional eth-
ics, a P&A system may use any appro-
priate technique and pursue adminis-
trative, legal or other appropriate rem-
edies to protect and advocate on behalf 
of individuals with mental illness to 
address abuse, neglect or other viola-
tions of rights. 

(b) A P&A system shall establish 
policies and procedures to guide and 
coordinate advocacy activities. The 
P&A system shall not implement a pol-
icy or practice restricting the remedies 

which may be sought on behalf of indi-
viduals with mental illness or compro-
mising the authority of the P&A sys-
tem to pursue such remedies through 
litigation, legal action or other forms 
of advocacy. However, this requirement 
does not prevent the P&A system from 
placing limitations on case or client 
acceptance criteria developed as part 
of the annual priorities. Prospective 
clients must be informed of any such 
limitations at the time they request 
service. 

(c) Wherever possible, the program 
should establish an ongoing presence in 
residential mental health care or treat-
ment facilities, and relevant hospital 
units. 

(d) Program activities should be car-
ried out in a manner which allows pro-
gram staff to: 

(1) Interact regularly with those indi-
viduals who are current or potential re-
cipients of protection and advocacy 
services; 

(2) Interact regularly with staff pro-
viding care or treatment; 

(3) Obtain information and review 
records; and 

(4) Communicate with family mem-
bers, social and community service 
workers and others involved in pro-
viding care or treatment. 

(e) A P&A system may support or 
provide training, including related 
travel expenses, for individuals with 
mental illness, family members of such 
individuals, and other persons who are 
not program staff, contractors, or 
board or council members, to increase 
knowledge about protection and advo-
cacy issues, to enhance leadership ca-
pabilities, or to promote Federal-State 
and intra-State cooperation on matter 
related to mental health system im-
provement. Decisions concerning the 
selection of individuals to receive such 
training shall be made in accordance 
with established policies, procedures 
and priorities of the P&A system. 

(f) A P&A system may monitor, 
evaluate and comment on the develop-
ment and implementation of Federal, 
State and local laws, regulations, 
plans, budgets, levies, projects, policies 
and hearings affecting individuals with 
mental illness as a part of federally 
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funded advocacy activities. A P&A sys-
tem shall carry out systemic advo-
cacy—those efforts to implement 
changes in policies and practices of 
systems that impact persons with men-
tal illness. 

(g) Determination of ‘‘probable 
cause’’ may result from P&A system 
monitoring or other activities, includ-
ing observation by P&A system per-
sonnel, and reviews of monitoring and 
other reports prepared by others 
whether pertaining to individuals with 
mental illness or to general conditions 
affecting their health or safety. 

(h) A P&A which is a public P&A sys-
tem shall be free from hiring freezes, 
reductions in force, prohibitions on 
staff travel, or other policies imposed 
by the State to the extend that such 
policies would impact program staff or 
activities funded with Federal dollars 
and would prevent the P&A system 
from carrying out its mandates under 
the Act. 

(i) A P&A system may exercise its 
authority under State law where the 
authority exceeds the authority re-
quired by the Act. However, State law 
must not diminish the required author-
ity of the Act. 

§ 51.32 Resolving disputes. 
(a) Each P&A system is encouraged 

to develop and employ techniques such 
as those involving negotiation, concil-
iation and mediation to resolve dis-
putes early in the protection and advo-
cacy process. 

(b) Disputes should be resolved when-
ever possible through nonadversarial 
process involving negotiation, medi-
ation and conciliation. Consistent with 
State and Federal laws and canons of 
professional responsibility, family 
members should be involved in this 
process, as appropriate, where the indi-
vidual with mental illness is: 

(1) A minor, 
(2) Legally competent and chooses to 

involve the family member, or 
(3) Legally incompetent and the legal 

guardian, conservator or other legal 
representative is a family member or 
the legal guardian, conservator or 
other legal representative chose to in-
volve the family member. 

(c) A P&A system must exhaust in a 
timely manner all administrative rem-

edies, where appropriate, prior to initi-
ating legal action in a Federal or State 
court. 

(d) Paragraph (c) of this section does 
not apply to any legal action instituted 
to prevent or eliminate imminent seri-
ous harm to an individual with mental 
illness nor does it apply in cir-
cumstances where administrative pro-
cedures do not exist. If in pursing ad-
ministrative remedies, the P&A system 
determines that any matter with re-
spect to an individual with mental ill-
ness with mental illness with not be re-
solved within a reasonable time, the 
P&A system may pursue alternative 
remedies, including initiating legal ac-
tion. 

(e) A P&A system shall be held to the 
standard of exhaustion of remedies pro-
vided under State and Federal law. The 
Act imposes no additional burden re-
specting exhaustion of remedies. 

§§ 51.33–51.40 [Reserved] 

Subpart D—Access to Records, 
Facilities and Individuals 

§ 51.41 Access to records. 

(a) Access to records shall be ex-
tended promptly to all authorized 
agents of a P&A system. 

(b) A P&A system shall have access 
to the records of any of the following 
individuals with mental illness: 

(1) An individual who is a client of 
the P&A system if authorized by that 
individual or the legal guardian, con-
servator or other legal representative. 

(2) An individual, including an indi-
vidual who has died or whose where-
abouts is unknown to whom all of the 
following conditions apply: 

(i) The individual, due to his or her 
mental or physical condition, is unable 
to authorize the P&A system to have 
access. 

(ii) The individual does not have a 
legal guardian, conservator or other 
legal representative, or the individual’s 
guardian is the State or one of its po-
litical subdivisions; and 

(iii) A complaint or report has been 
received and the P&A system has de-
termined that there is probable cause 
to believe that the individual has been 
or may be subject to abuse or neglect. 
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(3) An individual who has a legal 
guardian, conservator, or other legal 
representative, with respect to whom a 
complaint or report has been received 
by the P&A system and with respect to 
whom the P&A system has determined 
that there is probable cause to believe 
that the health or safety of the indi-
vidual is in serious and immediate 
jeopardy, whenever all of the following 
conditions exists: 

(i) The P&A system has made a good 
faith effort to contact the representa-
tive upon prompt receipt of the rep-
resentative’s name and address; 

(ii) The P&A system has made a good 
faith effort to offer assistance to the 
representative to resolve the situation; 
and 

(iii) The representative has failed or 
refused to act on behalf of the indi-
vidual. 

(c) Information and individual 
records, whether written or in another 
medium, draft or final, including hand-
written notes, electronic files, photo-
graphs or video or audio tape records, 
which shall be available to the P&A 
system under the Act shall include, but 
not be limited to: 

(1) Information and individual 
records, obtained in the course of pro-
viding intake, assessment, evaluation, 
supportive and other services, includ-
ing medical records, financial records, 
and reports prepared or received by a 
member of the staff of a facility or pro-
gram rendering care or treatment. This 
includes records stored or maintained 
in locations other than the facility or 
program as long as the system has ob-
tained appropriate consent consistent 
with section 105(a)(4) of the Act. The 
system shall request of facilities that 
in requesting records from service pro-
viders or other facilities on residents 
that they indicate in the release form 
the records may be subject to review 
by a system. 

(2) Reports prepared by an agency 
charged with investigating abuse ne-
glect, or injury occurring at a facility 
rendering care or treatment, or by or 
for the facility itself, that describe any 
or all of the following: 

(i) Abuse, neglect, or injury occur-
ring at the facility; 

(ii) The steps taken to investigate 
the incidents; 

(iii) Reports and records, including 
personnel records, prepared or main-
tained by the facility, in connection 
with such reports of incidents; or 

(iv) Supporting information that was 
relied upon in creating a report, includ-
ing all information and records used or 
reviewed in preparing reports of abuse, 
neglect or injury such as records which 
describe persons who were interviewed, 
physical and documentary evidence 
that was reviewed, and the related in-
vestigative findings. 

(3) Discharge planning records. 
(4) Reports prepared by individuals 

and entities performing certification or 
licensure reviews, or by professional 
accreditation organizations, as well as 
related assessments prepared for the 
facility by its staff, contractors or re-
lated entities, except that nothing in 
this section is intended to preempt 
State law protecting records produced 
by medical care evaluation or peer re-
view committees. 

(5) Professional, performance, build-
ing or other safety standards, demo-
graphic and statistical information re-
lating to the facility. 

(d) A P&A system shall have reason-
able access and authority to interview 
and examine all relevant records of any 
facility service recipient (consistent 
with the provisions of section 105(a)(4) 
of the Act) or employee. 

(e) A P&A system shall be permitted 
to inspect and copy records, subject to 
a reasonable charge to offset dupli-
cating costs. 

§ 51.42 Access to facilities and resi-
dents. 

(a) Access to facilities and residents 
shall be extended to all authorized 
agents of a P&A system. 

(b) A P&A system shall have reason-
able unaccompanied access to public 
and private facilities and programs in 
the State which render care or treat-
ment for individuals with mental ill-
ness, and to all areas of the facility 
which are used by residents or are ac-
cessible to residents. The P&A system 
shall have reasonable unaccompanied 
access to residents at all times nec-
essary to conduct a full investigation 
of an incident of abuse or neglect. This 
authority shall include the opportunity 
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to interview any facility service recipi-
ent, employee, or other persons, includ-
ing the person thought to be the victim 
of such abuse, who might be reasonably 
believed by the system to have knowl-
edge of the incident under investiga-
tion. Such access shall be afforded, 
upon request, by the P&A system 
when: 

(1) An incident is reported or a com-
plaint is made to the P&A system; 

(2) The P&A system determines there 
is probable cause to believe that an in-
cident has or may have occurred; or 

(3) The P&A system determines that 
there is or may be imminent danger of 
serious abuse or neglect of an indi-
vidual with mental illness. 

(c) In addition to access as prescribed 
in paragraph (b) of this section, a P&A 
system shall have reasonable unaccom-
panied access to facilities including all 
area which are used by residents, are 
accessible to residents, and to pro-
grams and their residents at reasonable 
times, which at a minimum shall in-
clude normal working hours and vis-
iting hours. Residents include adults or 
minors who have legal guardians or 
conservators. P&A activities shall be 
conducted so as to minimize inter-
ference with facility programs, respect 
residents’ privacy interests, and honor 
a resident’s request to terminate an 
interview. This access is for the pur-
pose of: 

(1) Providing information and train-
ing on, and referral to programs ad-
dressing the needs of individuals with 
mental illness, and information and 
training about individual rights and 
the protection and advocacy services 
available from the P&A system, includ-
ing the name, address, and telephone 
number of the P&A system. 

(2) Monitoring compliance with re-
spect to the rights and safety of resi-
dents; and 

(3) Inspecting, viewing and 
photographing all areas of the facility 
which are used by residents or are ac-
cessible to residents. 

(d) Unaccompanied access to resi-
dents shall include the opportunity to 
meet and communicate privately with 
individuals regularly, both formally 
and informally, by telephone, mail and 
in person. Residents include minors or 

adults who have legal guardians or con-
servators. 

(e) The right of access specified in 
paragraph (c) of this section shall 
apply despite the existence of any 
State or local laws or regulations 
which restrict informal access to mi-
nors and adults with legal guardians or 
conservators. The system shall make 
very effort to ensure that the parents 
of minors or guardians of individuals in 
the care of a facility are informed that 
the system will be monitoring activi-
ties at the facility and may in the 
course of such monitoring have access 
to the minor or adult with a legal 
guardian. The system shall take no for-
mal action on behalf of individuals 
with legal guardians or conservators, 
or initiate a formal attorney/client or 
advocate/client relationship without 
appropriate consent, except in emer-
gency situations as described in 
§ 51.41(b)(3). 

(f) A P&A system providing represen-
tation to individuals with mental ill-
ness in Federal facilities shall have all 
the rights and authority accorded 
other representatives of residents of 
such facilities pursuant to State and 
Federal laws. 

§ 51.43 Denial or delay of access. 
If a P&A system’s access to facilities, 

programs, residents or records covered 
by the Act or this part is delayed or de-
nied, the P&A system shall be provided 
promptly with a written statement of 
reasons, including, in the case of a de-
nial for alleged lack of authorization, 
the name, address and telephone num-
ber of the legal guardian, conservator, 
or other legal representative of an indi-
vidual with mental illness. Access to 
facilities, records or residents shall not 
be delayed or denied without the 
prompt provision of written statements 
of the reasons for the denial. 

§ 51.44 [Reserved] 

§ 51.45 Confidentiality of protection 
and advocacy system records. 

(a) Records maintained by the P&A 
system are the property of the P&A 
system which must protect them from 
loss, damage, tampering or use by un-
authorized individuals. The P&A sys-
tem must: 

VerDate Sep<11>2014 13:15 Dec 23, 2024 Jkt 262193 PO 00000 Frm 00291 Fmt 8010 Sfmt 8010 Y:\SGML\262193.XXX 262193sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



282 

42 CFR Ch. I (10–1–24 Edition) § 51.46 

(1) Except as provided elsewhere in 
this section, keep confidential all 
records and information, including in-
formation contained in any automated 
electronic database pertaining to: 

(i) Clients to the same extent as is re-
quired under Federal or State laws for 
a provider of mental health services; 

(ii) Individuals who have been pro-
vided general information or technical 
assistance on a particular matter; 

(iii) Identity of individuals who re-
port incidents of abuse or neglect or 
furnish information that forms the 
basis for a determination that probable 
cause exists; and 

(iv) Names of individuals who are 
residents and provide information for 
the record. 

(2) Have written policies governing 
access to, storage of, duplication and 
release of information from client 
records; and 

(3) Obtain written consent from the 
client, if competent, or from his or her 
legal representative, from individuals 
who have been provided general infor-
mation or technical assistance on a 
particular matter and from individuals 
who furnish reports or information 
that forms the basis for a determina-
tion of probable cause, before releasing 
information to individuals not other-
wise authorized to receive it. 

(b) Nothing in this subpart shall pre-
vent the P&A system from. (1) Issuing 
a public report of the results of an in-
vestigation which maintains the con-
fidentiality of the individuals listed in 
paragraph (a)(1) of this section or, 

(2) Reporting the results of an inves-
tigation which maintains the confiden-
tiality of individual service recipients 
to responsible investigative or enforce-
ment agencies should an investigation 
reveal information concerning the fa-
cility, its staff, or employees war-
ranting possible sanctions or corrective 
action. this information may be re-
ported to agencies responsible for facil-
ity licensing or accreditation, em-
ployee discipline, employee licensing 
or certification, or criminal prosecu-
tion. 

(c) For purposes of any periodic 
audit, report, or evaluation of the per-
formance of the P&A system, the Sec-
retary shall not require the P&A sys-
tem to disclose the identity, or any 

other personally identifiable informa-
tion, of any individual requesting as-
sistance under a program. This require-
ment does not restrict access by the 
Department or other authorized Fed-
eral or State officials to client records 
or other records of the P&A system 
when deemed necessary for audit pur-
poses and for monitoring P&A system 
compliance with applicable Federal or 
State laws and regulations. The pur-
pose of obtaining such information is 
solely to determine that P&A systems 
are spending their grant funds awarded 
under the Act on serving individuals 
with mental illness. Officials that have 
access to such information must keep 
it confidential to the maximum extent 
permitted by law and regulations. If 
photostatic copies of materials are pro-
vided, then the destruction of such evi-
dence is required once such reviews 
have been completed. 

(d) Subject to the restrictions and 
procedures set out in this section, im-
plementing section 106 (a) and (b) of 
the Act (42 U.S.C. 10806 (a) and (b)), this 
part does not limit access by a legal 
guardian, conservator, or other legal 
representative of an individual with 
mental illness, unless prohibited by 
State or Federal law, court order or 
the attorney-client privilege. 

§ 51.46 Disclosing information ob-
tained from a provider of mental 
health services. 

(a) Except as provided in paragraph 
(b) of this section, if a P&A system has 
access to records pursuant to section 
105(a)(4) of the Act (42 U.S.C. 
10805(a)(4)) which, under Federal or 
State law, are required to be main-
tained in a confidential manner by a 
provider of mental health services, it 
may not disclose information from 
such records to the individual who is 
the subject of the information if the 
mental health professional responsible 
for supervising the provision of mental 
health services to that individual has 
given the P&A system a written deter-
mination that disclosure of such infor-
mation to the individual would be det-
rimental to the individual’s health. 
The provider shall be responsible for 
giving any such written determination 
to the P&A system at the same time as 
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access to the records containing the in-
formation is granted. 

(b)(1) If the disclosure of information 
has been denied under paragraph (a) of 
this section to an individual, the fol-
lowing individuals or the P&A system 
may select another mental health pro-
fessional to review the information and 
to determine if disclosure of the infor-
mation would be detrimental to the in-
dividual’s health: 

(i) Such individual; 
(ii) The legal guardian, conservator 

or other legal representative of the in-
dividual; or 

(iii) An eligible P&A system, acting 
on behalf of an individual: 

(A) Whose legal guardian is the 
State; or 

(B) Whose legal guardian, conser-
vator, or other legal representative has 
not, within a reasonable time after the 
denial of access to information under 
paragraph (a), selected a mental health 
professional to review the information. 

(2) If such mental health professional 
determines, based on professional judg-
ment, that disclosure of the informa-
tion would not be detrimental to the 
health of the individual, the P&A sys-
tem may disclose such information to 
the individual. 

(c) The restriction in paragraph (b) of 
this section does not affect the P&A 
system’s access to the records. 

PART 51a—PROJECT GRANTS FOR 
MATERNAL AND CHILD HEALTH 

Sec. 
51a.1 To which programs does this regula-

tion apply? 
51a.2 Definitions. 
51a.3 Who is eligible to apply for Federal 

funding? 
51a.4 How is application made for Federal 

funding? 
51a.5 What criteria will DHHS use to decide 

which projects to fund? 
51a.6 What confidentiality requirements 

must be met? 
51a.7 What other DHHS regulations apply? 
51a.8 What other conditions apply to these 

grants? 

AUTHORITY: Sec. 1102 of the Social Security 
Act, 49 Stat. 647 (42 U.S.C. 1302); sec. 502(a), 
502(b)(1)(A), and 506(a)(3) of the Social Secu-
rity Act, 95 Stat. 819–20 (42 U.S.C. 702(a), 
702(b)(1)(A) and 706(a)(3)). 

SOURCE: 51 FR 7727, Mar. 5, 1986, unless oth-
erwise noted. 

§ 51a.1 To which programs does this 
regulation apply? 

The regulation in this part applies to 
grants, contracts, and other arrange-
ments under section 502(a) and 
502(b)(1)(A) of the Social Security Act, 
as amended (42 U.S.C. 702(a) and 
702(b)(1)(A)), the Maternal and Child 
Health (MCH) Federal Set-Aside 
project grant programs. Section 502(a) 
authorizes funding for special projects 
of regional and national significance 
(SPRANS), research and training 
projects with respect to maternal and 
child health and children with special 
health care needs (including early 
intervention training and services de-
velopment); genetic disease testing, 
counseling and information programs; 
comprehensive hemophilia diagnostic 
and treatment centers; projects for 
screening and follow-up of newborns for 
sickle cell anemia and other genetic 
disorders; and special maternal and 
child health improvement projects. 
Section 502(b)(1)(A) authorizes funding 
for projects termed community inte-
grated service system (CISS) projects 
for the development and expansion of: 
maternal and infant health home vis-
iting; projects to increase the partici-
pation of obstetricians and pediatri-
cians in title V and title XIX programs; 
integrated maternal and child health 
service systems; maternal and child 
health centers operating under the di-
rection of not-for-profit hospitals; 
rural maternal and child health pro-
grams; and outpatient and community- 
based services programs for children 
with special health care needs. 

[59 FR 36706, July 19, 1994] 

§ 51a.2 Definitions. 
Act means the Social Security Act, as 

amended. 
Genetic diseases means inherited dis-

orders caused by the transmission of 
certain aberrant genes from one gen-
eration to another. 

Hemophilia means a genetically 
transmitted bleeding disorder resulting 
from a deficiency of a plasma clotting 
factor. 

Institution of higher learning means 
any college or university accredited by 
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