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those for less than the simplified ac-
quisition threshold) awarded by grant-
ees must include a provision to the ef-
fect that the grantee, the Depart-
mental awarding agency, the TU.S.
Comptroller General, or any of their
duly authorized representatives, must
have access to any books, documents,
papers and records and staff of the con-
tractor which are directly pertinent to
a specific program for the purpose of
making audits, examinations, excerpts
and transcriptions.

§495.350 State Medicaid agency attes-
tations.

(a) The State must provide assur-
ances to HHS that amounts received
with respect to sums expended that are
attributable to payments to a Medicaid
provider for the adoption of EHR are
paid directly to such provider, or to an
employer or facility to which such pro-
vider has assigned payments, without
any deduction or rebate.

§495.352 Reporting requirements.

(a) Beginning with the first quarter
of calendar year 2016, each State must
submit to HHS on a quarterly basis a
progress report, in the manner pre-
scribed by HHS, documenting specific
implementation and oversight activi-
ties performed during the quarter, in-
cluding progress in implementing the
State’s approved Medicaid HIT plan.

(b) The quarterly progress reports
must include, but need not be limited
to providing, updates on the following:

(1) State system implementation
dates.

(2) Provider outreach.

(3) Auditing.

(4) State-specific State Medicaid HIT
Plan tasks.

(b) State staffing levels and changes.

(6) The number and type of providers
that qualified for an incentive payment
on the basis of having adopted, imple-
mented or upgraded CEHRT and the
amounts of incentive payments.

(7) The number and type of providers
that qualified for an incentive payment
on the basis of having demonstrated
that they are meaningful users of
CEHRT and the amounts of incentive
payments.

(c) States must submit the quarterly
progress reports described in this sec-

§495.360

tion within 30 days after the end of
each federal fiscal year quarter.

[80 FR 62955, Oct. 16, 2015]

§495.354 Rules for charging equip-
ment.

Equipment acquired under this sub-
part is subject to the public assistance
program requirements concerning the
computation of claims for Federal fi-
nancial participation in accordance
with the provisions of 45 CFR part 95,
subpart G.

§495.356 Nondiscrimination require-
ments.

State agencies and any other bene-
ficiaries or subbeneficiaries of Federal
financial assistance provided under
this subpart are subject to the non-
discrimination requirements in 45 CFR
parts 80, 84, and 91.

(a) These regulations in 45 CFR parts
80, 84, and 91 prohibit individuals from
being excluded from participation in,
being denied the benefits of, or being
otherwise subjected to discrimination
under any program or activity which
received Federal financial assistance.

(b) Specifically, 45 CFR part 80 pro-
hibits discrimination on the basis of
race, color, or national origin; 45 CFR
part 84 prohibits discrimination on the
basis of disability; and 45 CFR part 91
prohibits discrimination on the basis of
age.

§495.358 Cost allocation plans.

State agencies that acquire HIT
equipment and services under this sub-
part are subject to cost allocation plan
requirements in 45 CFR part 95.

§495.360 Software and
rights.

(a) General rule. The State or local
government must include a clause in
all procurement instruments that pro-
vides that the State or local govern-
ment will have all ownership rights in
software or modifications thereof and
associated documentation designed, de-
veloped or installed with FFP under
this Subpart.

(b) Federal license. HHS reserves a
royalty-free, non-exclusive, and irrev-
ocable license to reproduce, publish or
otherwise use and to authorize others

ownership
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§495.362

to use for Federal government pur-
poses, the software, modifications, and
documentation designed, developed or
installed with FFP under this Subpart.

(c) Proprietary software. Proprietary
operating/vendor software packages
such as software that is owned and li-
censed for use by third parties, which
are provided at established catalog or
market prices and sold or leased to the
general public must not be subject to
the ownership provisions in paragraphs
(a) and (b) of this section.

(d) Limitation. Federal financial par-
ticipation is not available for propri-
etary applications software developed
specifically for the public assistance
programs covered under this subpart.

§495.362 Retroactive approval of FFP
with an effective date of February
18, 2009.

For administrative activities per-
formed by a State, without obtaining
prior approval, which are in support of
planning for incentive payments to
providers, a State may request consid-
eration of FFP by recorded request in a
HIT advance planning document or im-
plementation advance planning docu-
ment update. In such a consideration,
the agency takes into comnsideration
overall Federal interests which may in-
clude any of the following:

(a) The acquisition must not be be-
fore February 18, 2009.

(b) The acquisition must be reason-
able, useful, and necessary.

(c) The acquisition must be attrib-
utable to payments for reasonable ad-
ministrative expenses under section
1903(a)(3)(F)(ii) of the Act.

§495.364 Review and assessment of ad-
ministrative activities and expenses
of Medicaid provider health infor-
mation technology adoption and op-
eration.

(a) CMS conducts periodic reviews on
an as needed basis to assess the State’s
progress described in its approved HIT
planning advance planning document
and health information technology im-
plementation advance planning docu-
ment.

(b) During planning, development,
and implementation, these reviews will
generally be limited to the overall
progress, work performance, expendi-
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ture reports, project deliverables, and
supporting documentation.

(c) CMS assesses the State’s overall
compliance with the approved advance
planning document and provide tech-
nical assistance and information shar-
ing from other State projects.

(d) CMS will, on a continuing basis,
review, assess and inspect the plan-
ning, design, development, implemen-
tation, and operation of activities and
payments for reasonable administra-
tive expenses related to the adminis-
tration of payment for Medicaid pro-
vider HIT adoption and operation pay-
ments to determine the extent to
which such activities meet the fol-
lowing:

(1) All requirements of this subpart.

(2) The goals and objectives stated in
the approved HIT implementation ad-
vance planning document and State
Medicaid HIT plan.

(3) The schedule, budget, and other
conditions of the approved HIT imple-
mentation advance planning document
and State Medicaid HIT plan.

§495.366 Financial oversight and mon-
itoring of expenditures.

(a) General rule. (1) The State must
have a process in place to estimate ex-
penditures for the Medicaid EHR pay-
ment incentive program using the Med-
icaid Budget Expenditure System.

(2) The State must have a process in
place to report actual expenditures for
the Medicaid EHR payment incentive
program using the Medicaid Budget Ex-
penditure System.

(3) The State must have an auto-
mated payment and information re-
trieval mechanized system, (Medicaid
Management Information System) to
make EHR payment incentives, to en-
sure Medicaid provider eligibility, to
ensure the accuracy of payment incen-
tives, and to identify potential im-
proper payments.

(b) Provider eligibility as basis for mak-
ing payment. Subject to §495.332, the
State must do all of the following:

(1) Collect and verify basic informa-
tion on Medicaid providers to assure
provider enrollment eligibility upon
enrollment or re-enrollment to the
Medicaid EHR payment incentive pro-
gram.
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