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Medicaid portion of the EHR Incentive 
Program and is entitled to payment 
under that program—in both of which 
cases no payment would be made for 
the EP under the MA EHR incentive 
program. 

(c) An attestation by the qualifying 
MA organization that the qualifying 
MA organization provided notice to its 
MA EPs in accordance with this sec-
tion must be required at the time that 
meaningful use attestations are due 
with respect to MA EPs for the pay-
ment year. 

(d) Unless a qualifying MA EP is en-
titled to a maximum payment for a 
year under the Medicare FFS EHR in-
centive program, payment for such an 
individual is only made under the MA 
EHR incentive program to a qualifying 
MA organization. 

(e) Payment to qualifying MA organi-
zations for a qualifying MA-affiliated 
eligible hospital under common gov-
ernance only occurs under the MA EHR 
incentive program to the extent that 
sufficient data does not exist to pay 
such hospital under the Medicare FFS 
hospital incentive program under 
§ 495.104 of this part. In no event are 
EHR incentive payments made for a 
hospital for a payment year under this 
section to the extent they have been 
made for the same hospital for the 
same payment year under § 495.104 of 
this part. 

(f) Each qualifying MA organization 
must ensure that all potentially quali-
fying MA EPs are enumerated through 
the NPI system and that other identi-
fying information required under 
§ 495.202(b) is provided to CMS. 

[75 FR 44565, July 28, 2010, as amended at 77 
FR 54159, Sept. 4, 2012] 

§ 495.210 Meaningful EHR user attesta-
tion. 

(a) Qualifying MA organizations are 
required to attest, in a form and man-
ner specified by CMS, that each quali-
fying MA EP and qualifying MA-affili-
ated eligible hospitals is a meaningful 
EHR user. 

(b) Qualifying MA organizations are 
required to attest within 2 months 
after the close of a calendar year 
whether each qualifying MA EP is a 
meaningful EHR user. 

(c) Qualifying MA organizations are 
required to attest within 2 months 
after close of the FY whether each 
qualifying MA-affiliated eligible hos-
pital is a meaningful EHR user. 

[75 FR 44565, July 28, 2010, as amended at 77 

FR 54159, Sept. 4, 2012] 

§ 495.211 Payment adjustments effec-
tive for 2015 and subsequent MA 
payment years with respect to MA 
EPs and MA-affiliated eligible hos-
pitals. 

(a) In general. Beginning for MA pay-
ment adjustment year 2015, payment 
adjustments set forth in this section 
are made to prospective payments 
(issued under section 1853(a)(1)(A) of 
the Act) of qualifying MA organiza-
tions that previously received incen-
tive payments under the MA EHR In-
centive Program, if all or a portion of 
the MA–EPs and MA-affiliated eligible 
hospitals that would meet the defini-
tion of qualifying MA–EPs or quali-
fying MA-affiliated eligible hospitals 
(but for their demonstration of mean-
ingful use) are not meaningful EHR 
users. 

(b) Adjustment based on payment ad-
justment year. The payment adjustment 
is calculated based on the payment ad-
justment year. 

(c) Separate application of adjustments 
for MA EPs and MA-affiliated eligible 
hospitals. The payment adjustments 
identified in paragraphs (d) and (e) of 
this section are applied separately. 
Paragraph (d) of this section applies 
only to qualifying MA organizations 
that received payment for any MA pay-
ment year for qualifying MA EPs under 
§ 495.204. Paragraph (e) of this section 
applies only to qualifying MA organiza-
tions that received payment for any 
MA payment year for qualifying MA- 
affiliated eligible hospitals under 
§ 495.204. 

(d) Payment adjustments effective for 
2015 and subsequent years with respect to 
MA EPs. (1) For payment adjustment 
year 2015, and subsequent payment ad-
justment years, if a qualifying MA EP 
is not a meaningful EHR user during 
the payment adjustment year, CMS— 

(i) Determines a payment adjustment 
based on data from the payment ad-
justment year; and 
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(ii) Collects the payment adjustment 
owed by adjusting a subsequent year’s 
prospective payment or payments 
(issued under section 1853(a)(1)(A) of 
the Act), or by otherwise collecting the 
payment adjustment, if, in the year of 
collection, the MA organization does 
not have an MA contract with CMS. 

(2) Beginning for payment adjust-
ment year 2015, a qualifying MA orga-
nization that previously received in-
centive payments must, for each pay-
ment adjustment year, report to CMS 
the following: 

[the total number of potentially quali-
fying MA EPs]/[(the total number 
of potentially qualifying MA EPs) + 
(the total number of qualifying MA 
EPs)]. 

(3) The monthly prospective payment 
amount paid under section 1853(a)(1)(A) 
of the Act for the payment adjustment 
year is adjusted by the product of— 

(i) The percent calculated in accord-
ance with paragraph (d)(2) of this sec-
tion; 

(ii) The Medicare Physician Expendi-
ture Proportion percent, which is 
CMS’s estimate of proportion of ex-
penditures under Parts A and B that 
are not attributable to Part C that are 
attributable to expenditures for physi-
cians’ services, adjusted for the propor-
tion of expenditures that are provided 
by EPs that are neither qualifying nor 
potentially qualifying MA EPs with re-
spect to a qualifying MA organization; 
and 

(iii) The applicable percent identified 
in paragraph (d)(4) of this section. 

(4) Applicable percent. The applicable 
percent is as follows: 

(i) For 2015, 1 percent; 
(ii) For 2016, 2 percent; 
(iii) For 2017, 3 percent. 
(iv) For 2018, 3 percent, except, in the 

case described in paragraph (d)(4)(vi) of 
this section, 4 percent. 

(v) For 2019 and each subsequent 
year, 3 percent, except, in the case de-
scribed in paragraph (d)(4)(vi) of this 
section, the percent from the prior 
year plus 1 percent. In no case will the 
applicable percent be higher than 5 per-
cent. 

(vi) Beginning with payment adjust-
ment year 2018, if the percentage in 
paragraph (d)(2) of this section is more 
than 25 percent, the applicable percent 

is increased in accordance with para-

graphs (d)(4)(iv) and (v) of this section. 

(e) Payment adjustments effective for 

2015 and subsequent years with respect to 

MA-affiliated eligible hospitals. (1)(i) The 

payment adjustment set forth in this 

paragraph (e) applies if a qualifying 

MA organization that previously re-

ceived an incentive payment (or a po-

tentially qualifying MA-affiliated eli-

gible hospital on behalf of its quali-

fying MA organization) attests that a 

qualifying MA-affiliated eligible hos-

pital is not a meaningful EHR user for 

a payment adjustment year. 

(ii) The payment adjustment is cal-

culated by multiplying the qualifying 

MA organization’s monthly prospective 

payment for the payment adjustment 

year under section 1853(a)(1)(A) of the 

Act by the percent set forth in para-

graph (e)(2) of this section. 

(2) The percent set forth in this para-

graph (e) is the product of— 

(i) The percentage point reduction to 

the applicable percentage increase in 

the market basket index for the rel-

evant Federal fiscal year as a result of 

§ 412.64(d)(3) of this chapter; 

(ii) The Medicare Hospital Expendi-

ture Proportion percent specified in 

paragraph (e)(3) of this section; and 

(iii) The percent of qualifying and po-

tentially qualifying MA-affiliated eli-

gible hospitals that are not meaningful 

EHR users. Qualifying MA organiza-

tions are required to report to CMS 

[the number of potentially qualifying 

MA-affiliated eligible hospitals] / 

[(the total number of potentially 

qualifying MA-affiliated eligible 

hospitals) + (the total number of 

qualifying MA-affiliated eligible 

hospitals)]. 

(3) The Medicare Hospital Expendi-

ture Proportion for a year is the Sec-

retary’s estimate of expenditures under 

Parts A and B that are not attributable 

to Part C, that are attributable to ex-

penditures for inpatient hospital serv-

ices, adjusted for the proportion of ex-

penditures that are provided by hos-

pitals that are neither qualifying nor 

potentially qualifying MA-affiliated el-

igible hospitals with respect to a quali-

fying MA organization. 
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(4) For MA payment adjustment 
years prior to 2022, subsection (d) Puer-
to Rico hospitals are neither poten-
tially qualifying MA-affiliated eligible 
hospitals nor qualifying MA-affiliated 
eligible hospitals for purposes of apply-
ing the payment adjustments under 
paragraph (e) of this section. 

[77 FR 54159, Sept. 4, 2012, as amended at 83 
FR 41711, Aug. 17, 2018] 

§ 495.212 Limitation on review. 

(a) There is no administrative or ju-
dicial review under section 1869 or 1878 
of the Act, or otherwise of the method-
ology and standards for determining 
payment amounts and payment adjust-
ments under the MA EHR EP incentive 
program. This includes provisions re-
lated to duplication of payment avoid-
ance and rules developed related to the 
fixed schedule for application of limita-
tion on incentive payments for all 
qualifying MA EPs related to a specific 
qualifying MA organization. It also in-
cludes the methodology and standards 
developed for determining qualifying 
MA EPs and the methodology and 
standards for determining a meaning-
ful EHR user, including the means of 
demonstrating meaningful use and the 
selection of measures. 

(b) There is no administrative or ju-
dicial review under sections 1869 or 1878 
of the Act, or otherwise, of the method-
ology and standards for determining 
payment amounts and payment adjust-
ments under the MA EHR hospital in-
centive program. This includes provi-
sions related to duplication of payment 
avoidance. It also includes the method-
ology and standards developed for de-
termining qualifying MA-affiliated eli-
gible hospitals and the methodology 
and standards for determining a mean-
ingful EHR user, including the means 
of demonstrating meaningful use and 
the selection of measures. 

Subpart D—Requirements Specific 
to the Medicaid Program 

§ 495.300 Basis and purpose. 

This subpart implements section 4201 
of the American Reinvestment and Re-
covery Act of 2009 and sections 
1903(a)(3)(F) and 1903(t) of the Act, 
which authorize States, at their op-

tion, to provide for incentive payments 
to Medicaid providers for adopting, im-
plementing, or upgrading certified EHR 
technology or for meaningful use of 
such technology. This subpart also pro-
vides enhanced Federal financial par-
ticipation (FFP) to States to admin-
ister these incentive payments. 

§ 495.302 Definitions. 

As used in this subpart— 

Acceptance documents mean written 
evidence of satisfactory completion of 
an approved phase of work or contract 
and acceptance thereof by the State 
agency. 

Acquisition means to acquire health 
information technology (HIT) equip-
ment or services for the purpose of im-
plementation and administration under 
this part from commercial sources or 
from State or local government re-
sources. 

Acute care hospital means a health 
care facility— 

(1) Where the average length of pa-
tient stay is 25 days or fewer; and 

(2) With a CMS certification number 
(previously known as the Medicare pro-
vider number) that has the last four 
digits in the series 0001–0879 or 1300–1399 

Adopt, implement or upgrade means— 

(1) Acquire, purchase, or secure ac-
cess to certified EHR technology capa-
ble of meeting meaningful use require-
ments; 

(2) Install or commence utilization of 
certified EHR technology capable of 
meeting meaningful use requirements; 
or 

(3) Expand the available 
functionality of certified EHR tech-
nology capable of meeting meaningful 
use requirements at the practice site, 
including staffing, maintenance, and 
training, or upgrade from existing EHR 
technology to certified EHR tech-
nology per the ONC EHR certification 
criteria. 

(4) For payment year 2014, the ref-
erences to ‘‘certified EHR technology’’ 
in paragraphs (1) through (3) of this 
definition are deemed to be references 
to paragraph (2) of the definition of 
‘‘Certified EHR Technology’’ under 45 
CFR 170.102 (that is, the definition of 
‘‘Certified EHR Technology’’ for FY 
and CY 2015 and subsequent years). 
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