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(i) After a final administrative deci-
sion when the HHA achieves substan-
tial compliance before the final deci-
sion or the effective date of termi-
nation before final decision, 

(ii) After the time to appeal has ex-
pired and the HHA does not appeal or 
fails to timely appeal the initial deter-
mination, 

(iii) After CMS receives a written re-
quest from the HHA requesting to 
waive its right to appeal the deter-
minations that led to the imposition of 
a sanction, 

(iv) After substantial compliance is 
achieved, or 

(v) After the effective date of termi-
nation. 

(2) A request for hearing does not 
delay the imposition of any penalty; it 
only potentially delays the collection 
of the final penalty amount. 

(3) If an HHA waives its right to a 
hearing according to paragraph 
(c)(2)(ii) of this section, CMS will apply 
a 35 percent reduction to the CMP 
amount when: 

(i) The HHA achieved compliance 
with the conditions of participation be-
fore CMS received the written waiver 
of hearing; or 

(ii) The effective date of termination 
occurs before CMS received the written 
waiver of hearing. 

(4) The period of noncompliance may 
not extend beyond 6 months from the 
last day of the survey. 

(5) The amount of the penalty, when 
determined, may be deducted (offset) 
from any sum then or later owing by 
CMS or State Medicaid to the HHA. 

(6) Interest is assessed and accrues on 
the unpaid balance of a penalty, begin-
ning on the due date. Interest is com-
puted at the rate specified in § 405.378(d) 
of this chapter. 

(g) Penalties collected by CMS—(1) Dis-
bursement of CMPs. Civil money pen-
alties and any corresponding interest 
collected by CMS from Medicare and 
Medicaid participating HHAs are dis-
bursed in proportion to average dollars 
spent by Medicare and Medicaid at the 
national level based on MSIS and HHA 
PPS data for a three year fiscal period. 

(i) Based on expenditures for the FY 
2007–2009 period, the initial proportions 
to be disbursed are 63 percent returned 

to the U.S. Treasury and 37 percent re-
turned to the State Medicaid agency. 

(ii) Beginning one year after the ef-
fective date of this section, CMS shall 
annually update these proportions 
based on the most recent 3-year fiscal 
period, prior to the year in which the 
CMP is imposed, for which CMS deter-
mines that the relevant data are essen-
tially complete. 

(iii) The portion corresponding to the 
Medicare payments is returned to the 
U.S. Department of Treasury as mis-
cellaneous receipts. 

(iv) The portion corresponding to the 
Medicaid payments is returned to the 
State Medicaid agency. 

(2) Penalties may not be used for Sur-
vey and Certification operations nor as 
the State’s Medicaid non-Federal med-
ical assistance or administrative 
match. 

(h) Review of the penalty. When an ad-
ministrative law judge or state hearing 
officer (or higher administrative re-
view authority) finds that the basis for 
imposing a civil monetary penalty ex-
ists, as specified in this part, the ad-
ministrative law judge, State hearing 
officer (or higher administrative re-
view authority) may not— 

(1) Set a penalty of zero or reduce a 
penalty to zero; 

(2) Review the exercise of discretion 
by CMS to impose a civil monetary 
penalty; and 

(3) Consider any factors in reviewing 
the amount of the penalty other than 
those specified in paragraph (b) of this 
section. 

[77 FR 67165, Nov. 8, 2012, as amended at 79 
FR 66118, Nov. 6, 2014; 81 FR 61563, Sept. 6, 
2016] 

§ 488.850 Directed plan of correction. 

(a) Application. CMS may impose a di-
rected plan of correction when an HHA: 

(1) Has one or more deficiencies that 
warrant directing the HHA to take spe-
cific actions; or 

(2) Fails to submit an acceptable plan 
of correction. 

(b) Procedures. (1) Before imposing 
this sanction, CMS provides the HHA 
notice of the impending sanction. 

(2) CMS or the temporary manager 
(with CMS approval) may direct the 
HHA to take corrective action to 
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achieve specific outcomes within spe-
cific timeframes. 

(c) Duration and effect of sanction. If 
the HHA fails to achieve compliance 
with the conditions of participation 
within the timeframes specified in the 
directed plan of correction, CMS: 

(1) May impose one or more other 
sanctions set forth in § 488.820; or 

(2) Terminates the provider agree-
ment. 

§ 488.855 Directed in-service training. 

(a) Application. CMS may require the 
staff of an HHA to attend in-service 
training program(s) if CMS determines 
that— 

(1) The HHA has deficiencies that in-
dicate noncompliance; 

(2) Education is likely to correct the 
deficiencies; and 

(3) The programs are conducted by 
established centers of health education 
and training or consultants with back-
ground in education and training with 
Medicare Home Health Providers, or as 
deemed acceptable by CMS and/or the 
State (by review of a copy of cur-
riculum vitas and/or resumes/ref-
erences to determine the educator’s 
qualifications). 

(b) Procedures—(1) Action following 
training. After the HHA staff has re-
ceived in-service training, if the HHA 
has not achieved compliance, CMS may 
impose one or more other sanctions 
specified in § 488.820. 

(2) Payment. The HHA pays for the di-
rected in-service training for its staff. 

§ 488.860 Continuation of payments to 
an HHA with deficiencies. 

(a) Continued payments. CMS may 
continue payments to an HHA with 
condition-level deficiencies that do not 
constitute immediate jeopardy for up 
to 6 months from the last day of the 
survey if the criteria in paragraph 
(a)(1) of this section are met. 

(1) Criteria. CMS may continue pay-
ments to an HHA not in compliance 
with the conditions of participation for 
the period specified in paragraph (a) of 
this section if all of the following cri-
teria are met: 

(i) The HHA has been imposed an al-
ternative sanction or sanctions and 
termination has not been imposed. 

(ii) The HHA has submitted a plan of 
correction approved by CMS. 

(iii) The HHA agrees to repay the 
Federal government payments received 
under this provision if corrective ac-
tion is not taken in accordance with 
the approved plan and timetable for 
corrective action. 

(2) CMS may terminate the HHA’s 
provider agreement any time if the cri-
teria in paragraph (a)(1) of this section 
are not met. 

(b) Cessation of payments for new ad-
missions. If termination is imposed, ei-
ther on its own or in addition to an al-
ternative sanction or sanctions, or if 
any of the criteria set forth in para-
graph (a)(1) of this section are not met, 
the HHA will receive no Medicare pay-
ments, as applicable, for new admis-
sions following the last day of the sur-
vey. 

(c) Failure to achieve compliance with 
the conditions of participation. If the 
HHA does not achieve compliance with 
the conditions of participation by the 
end of the period specified in paragraph 
(a) of this section, CMS will terminate 
the provider agreement of the HHA in 
accordance with § 488.865. 

§ 488.865 Termination of provider 
agreement. 

(a) Effect of termination by CMS. Ter-
mination of the provider agreement 
ends— 

(1) Payment to the HHA; and 
(2) Any alternative sanction(s). 
(b) Basis for termination. CMS termi-

nates an HHA’s provider agreement 
under any one of the following condi-
tions— 

(1) The HHA is not in compliance 
with the conditions of participation. 

(2) The HHA fails to submit an ac-
ceptable plan of correction within the 
timeframe specified by CMS. 

(3) The HHA fails to relinquish con-
trol to the temporary manager, if that 
sanction is imposed by CMS. 

(4) The HHA fails to meet the eligi-
bility criteria for continuation of pay-
ment as set forth in § 488.860(a)(1). 

(c) Notice. CMS notifies the HHA and 
the public of the termination, in ac-
cordance with procedures set forth in 
§ 489.53 of this chapter. 

(d) Procedures for termination. CMS 
terminates the provider agreement in 
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