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civil money penalty imposed per day,
the State initiates collection of the
penalty when there is a final adminis-
trative decision that upholds the
State’s determination of noncompli-
ance after the facility achieves sub-
stantial compliance or is terminated.

(ii) If a facility requests a hearing for
a civil money penalty imposed per in-
stance of noncompliance within the
time specified in paragraph (a)(1) of
this section, the State initiates collec-
tion of the penalty when there is a
final administrative decision that up-
holds the State’s determination of non-
compliance.

(b) When a facility does not request a
hearing for a civil money penalty imposed
per day. (1) If a facility does not re-
quest a hearing in accordance with
paragraph (a) of this section, the State
initiates collection of the penalty when
the facility—

(i) Achieves substantial compliance;
or

(ii) Is terminated.

(2) When a facility does mot request a
hearing for a civil money penalty imposed
per instance of noncompliance. If a facil-
ity does not request a hearing in ac-
cordance with paragraph (a) of this sec-
tion, the State initiates collection of
the penalty when the time frame for
requesting a hearing expires.

(c) When a facility waives a hearing. (1)
If a facility waives its right to a hear-
ing as specified in §488.436, the State
initiates collection of civil money pen-
alty imposed per day of noncompliance
after 60 days from the date of the no-
tice imposing the penalty and the
State has not received a timely request
for a hearing.

(2) If a facility waives its right to a
hearing as specified in §488.436, the
State initiates collection of civil
money penalty imposed per instance of
noncompliance after 60 days from the
date of the notice imposing the penalty
and the State has not received a timely
request for a hearing.

(d) Accrual and computation of pen-
alties for a facility that—

(1) Requests a hearing or does not re-
quest a hearing are specified in
§488.440;
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(2) Waives its right to a hearing in
writing, are specified in §§488.436(b) and
488.440.

[69 FR 56243, Nov. 10, 1994; 60 FR 50119, Sept.
28, 1995, as amended at 64 FR 13360, Mar. 18,
1999; 76 FR 15127, Mar. 18, 2011; 88 FR 53347,
Aug. 7, 2023]

§488.433 Civil money penalties: Uses
and approval of civil money pen-
alties imposed by CMS.

(a) Ten percent of the collected civil
money penalty funds that are required
to be held in escrow pursuant to
§488.431 and that remain after a final
administrative decision will be depos-
ited with the Department of the Treas-
ury in accordance with §488.442(f). The
remaining ninety percent of the col-
lected civil money penalty funds that
are required to be held in escrow pursu-
ant to §488.431 and that remain after a
final administrative decision must be
used entirely for activities that protect
or improve the quality of care or qual-
ity of life for residents consistent with
paragraph (b) of this section and may
not be used for survey and certification
operations or State expenses, except
that reasonable expenses necessary to
administer, monitor, or evaluate the
effectiveness of projects utilizing civil
money penalty funds may be per-
mitted.

(b) All activities and plans for uti-
lizing civil money penalty funds, in-
cluding any expense used to administer
grants utilizing civil money penalty
funds, must be approved in advance by
CMS and may include, but are not lim-
ited to:

(1) Support and protection of resi-
dents of a facility that closes (volun-
tarily or involuntarily).

(2) Time-limited expenses incurred in
the process of relocating residents to
home and community-based settings or
another facility when a facility is
closed (voluntarily or involuntarily) or
downsized pursuant to an agreement
with the State Medicaid agency.

(3) Projects that support resident and
family councils and other consumer in-
volvement in assuring quality care in
facilities.

(4) Facility improvement initiatives,
such as joint training of facility staff
and surveyors or technical assistance
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for facilities implementing quality as-
surance and performance improvement
programs.

(5) Development and maintenance of
temporary management or receivership
capability such as but not limited to,
recruitment, training, retention or
other system infrastructure expenses.
However, as specified in §488.415(c), a
temporary manager’s salary must be
paid by the facility. In rare situations,
if the facility is closing, CMS plans to
stop or suspend continued payments to
the facility under §489.55 of this chap-
ter during the temporary manager’s
duty period, and CMS determines that
extraordinary action is necessary to
protect the residents until relocation
efforts are successful, civil money pen-
alty funds may be used to pay the man-
ager’s salary.

(c) At a minimum, proposed activi-
ties submitted to CMS for prior ap-
proval must include a description of
the intended outcomes, deliverables,
and sustainability; and a description of
the methods by which the activity re-
sults will be assessed, including spe-
cific measures.

(d) Civil money penalty funds may
not be used for activities that have
been disapproved by CMS.

(e) The State must maintain an ac-
ceptable plan, approved by CMS, for
the effective use of civil money funds,
including a description of methods by
which the State will:

(1) Solicit, accept, monitor, and
track projects utilizing civil money
penalty funds including any funds used
for state administration.

(2) Make information about the use
of civil money penalty funds publicly
available, including about the dollar
amount awarded for approved projects,
the grantee or contract recipients, the
results of projects, and other key infor-
mation.

(3) Ensure that:

(i) A core amount of civil money pen-
alty funds will be held in reserve for
emergencies, such as relocation of resi-
dents pursuant to an involuntary ter-
mination from Medicare and Medicaid.

(ii) A reasonable amount of funds, be-
yond those held in reserve under para-
graph (e)(3)(i) of this section, will be
awarded or contracted each year for
the purposes specified in this section.

§488.434

(f) If CMS finds that a State has not
spent civil money penalty funds in ac-
cordance with this section, or fails to
make use of funds to benefit the qual-
ity of care or life of residents, or fails
to maintain an acceptable plan for the
use of funds that is approved by CMS,
then CMS may withhold future dis-
bursements of civil money penalty
funds to the State until the State has
submitted an acceptable plan to com-
ply with this section.

[79 FR 45658, Aug. 5, 2014]

§488.434 Civil money penalties: Notice
of penalty.

(a) CMS notice of penalty. (1) CMS
sends a written notice of the penalty to
the facility for all facilities except
non-State operated NFs when the State
is imposing the penalty.

(2) Content of notice. The notice that
CMS sends includes—

(i) The nature of the noncompliance;

(ii) The statutory basis for the pen-
alty;

(iii) The amount of penalty per day of
noncompliance or the amount of the
penalty per instance of noncompliance;

(iv) Any factors specified in
§488.438(f) that were considered when
determining the amount of the pen-
alty;

(v) The date of the instance of non-
compliance or the date on which the
penalty begins to accrue;

(vi) When the penalty stops accruing,
if applicable;

(vii) When the penalty is collected;
and

(viii) Instructions for responding to
the notice, including a statement of
the facility’s right to a hearing, and
the implication of waiving a hearing,
as provided in §488.436.

(b) State mnotice of penalty. (1) The
State must notify the facility in ac-
cordance with State procedures for all
non-State operated NFs when the State
takes the action.

(2) The State’s notice must—

(i) Be in writing; and

(ii) Include, at a minimum, the infor-
mation specified in paragraph (a)(2) of
this section.

[69 FR 56243, Nov. 10, 1994; 60 FR 50119, Sept.

28, 1995, as amended at 64 FR 13360, Mar. 18,
1999]
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