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(1) The hearing is open to CMS and
the organization requesting the recon-
sideration, including—

(i) Authorized representatives;

(ii) Technical advisors (individuals
with knowledge of the facts of the case
or presenting interpretation of the
facts); and

(iii) Legal counsel;

(2) The hearing is conducted by the
hearing officer who receives testimony
and documents related to the proposed
action;

(3) Testimony and other evidence
may be accepted by the hearing officer
even though it would be inadmissable
under the usual rules of court proce-
dures;

(4) Either party may call witnesses
from among those individuals specified
in paragraph (b)(1) of this section; and

(5) The hearing officer does not have
the authority to compel by subpoena
the production of witnesses, papers, or
other evidence.

§488.209 Hearing officer’s findings.

(a) Within 30 days of the close of the
hearing, the hearing officer will
present the findings and recommenda-
tions to the accreditation organization
or State laboratory program that re-
quested the reconsideration.

(b) The written report of the hearing
officer will include—

(1) Separate numbered findings of
fact; and

(2) The legal conclusions of the hear-
ing officer.

§488.211 Final reconsideration deter-
mination.

(a) The hearing officer’s decision is
final unless the Administrator, within
30 days of the hearing officer’s deci-
sion, chooses to review that decision.

(b) The Administrator may accept,
reject or modify the hearing officer’s
findings.

(c) Should the Administrator choose
to review the hearing officer’s decision,
the Administrator will issue a final re-
consideration determination to the ac-
creditation organization or State lab-
oratory program on the basis of the
hearing officer’s findings and rec-
ommendations and other relevant in-
formation.

§488.301

(d) The reconsideration determina-
tion of the Administrator is final.

(e) A final reconsideration deter-
mination against an accreditation or-
ganization or State laboratory pro-
gram will be published by CMS in the
FEDERAL REGISTER.

Subpart E—Survey and Cerlifi-
cation of Long-Term Care Fa-
cilities

SOURCE: 59 FR 56238, Nov. 10, 1994, unless
otherwise noted.

§488.300 Statutory basis.

Sections 1819 and 1919 of the Act es-
tablish requirements for surveying
SNFs and NFs to determine whether
they meet the requirements for partici-
pation in the Medicare and Medicaid
programs.

§488.301 Definitions.

As used in this subpart—

Abbreviated standard survey means a
survey other than a standard survey
that gathers information primarily
through resident-centered techniques
on facility compliance with the re-
quirements for participation. An abbre-
viated standard survey may be pre-
mised on complaints received; a change
of ownership, management, or director
of nursing; or other indicators of spe-
cific concern. Abbreviated standard
surveys conducted to investigate a
complaint or to conduct on-site moni-
toring to verify compliance with par-
ticipation requirements are subject to
the requirements of §488.332. Other
premises for abbreviated standard sur-
veys would follow the requirements of
§488.314.

Abuse is the willful infliction of in-
jury, unreasonable confinement, in-
timidation, or punishment with result-
ing physical harm, pain or mental an-
guish. Abuse also includes the depriva-
tion by an individual, including a care-
taker, of goods or services that are nec-
essary to attain or maintain physical,
mental, and psychosocial well-being.
Instances of abuse of all residents, irre-
spective of any mental or physical con-
dition, cause physical harm, pain or
mental anguish. It includes verbal
abuse, sexual abuse, physical abuse,
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and mental abuse including abuse fa-
cilitated or enabled through the use of
technology. Willful, as used in this defi-
nition of abuse, means the individual
must have acted deliberately, not that
the individual must have intended to
inflict injury or harm.

Deficiency means a SNF’s or NF’s
failure to meet a participation require-
ment specified in the Act or in part 483,
subpart B of this chapter.

Dually participating facility means a
facility that has a provider agreement
in both the Medicare and Medicaid pro-
grams.

Extended survey means a survey that
evaluates additional participation re-
quirements subsequent to finding sub-
standard quality of care during a
standard survey.

Facility means a SNF or NF, or a dis-
tinct part SNF or NF, in accordance
with §483.5 of this chapter.

Immediate family means husband or
wife; natural or adoptive parent, child
or sibling; stepparent, stepchild, step-
brother, or stepsister; father-in-law,
mother-in-law, son-in-law, daughter-in-
law, brother-in-law, or sister-in-law;
grandparent or grandchild.

Immediate jeopardy means a situation
in which the provider’s noncompliance
with one or more requirements of par-
ticipation has caused, or is likely to
cause, serious injury, harm, impair-
ment, or death to a resident.

Misappropriation of resident property
means the deliberate misplacement,
exploitation, or wrongful, temporary or
permanent use of a resident’s belong-
ings or money without the resident’s
consent.

Neglect is the failure of the facility,
its employees or service providers to
provide goods and services to a resident
that are necessary to avoid physical
harm, pain, mental anguish, or emo-
tional distress.

Noncompliance means any deficiency
that causes a facility to not be in sub-
stantial compliance.

Nurse aide means an individual, as de-
fined in §483.5 of this chapter.

Nursing facility (NF) means a Med-
icaid nursing facility.

Paid feeding assistant means an indi-
vidual who meets the requirements
specified in §483.60(h)(1) of this chapter
and who is paid to feed residents by a
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facility, or who is used under an ar-
rangement with another agency or or-
ganization.

Partial extended survey means a sur-
vey that evaluates additional partici-
pation requirements subsequent to
finding substandard quality of care
during an abbreviated standard survey.

Skilled nursing facility (SNF) means a
Medicare nursing facility.

Standard survey means a periodic,
resident-centered inspection which
gathers information about the quality
of service furnished in a facility to de-
termine compliance with the require-
ments for participation.

Substandard quality of care means one
or more deficiencies related to partici-
pation requirements under §483.10
“Resident rights’, paragraphs (a)(1)
through (a)(2), (b)(1) through (b)(2), (e)
(except for (e)(2), (e)(7), and (e)(8)),
(f)(1) through (£)(3), ()(6) through (f)(8),
and (i) of this chapter; §483.12 of this
chapter ‘“Freedom from abuse, neglect,
and exploitation’’; §483.24 of this chap-
ter ‘““‘Quality of life’’; §483.25 of this
chapter ““‘Quality of care’’; §483.40 ‘‘Be-
havioral health services’, paragraphs
(b) and (d) of this chapter; §483.45
“Pharmacy services’, paragraphs (d),
(e), and (f) of this chapter; §483.70 ‘“‘Ad-
ministration’, paragraph (p) of this
chapter, and §483.80 ‘‘Infection con-
trol”’, paragraph (d) of this chapter,
which constitute either immediate
jeopardy to resident health or safety; a
pattern of or widespread actual harm
that is not immediate jeopardy; or a
widespread potential for more than
minimal harm, but less than imme-
diate jeopardy, with no actual harm.

Substantial compliance means a level
of compliance with the requirements of
participation such that any identified
deficiencies pose no greater risk to
resident health or safety than the po-
tential for causing minimal harm.

Validation survey means a survey con-
ducted by the Secretary within 2
months following a standard survey,
abbreviated standard survey, partial
extended survey, or extended survey
for the purpose of monitoring State
survey agency performance.

[69 FR 56238, Nov. 10, 1994, as amended at 68
FR 555639, Sept. 26, 2003; 81 FR 68871, Oct. 4,
2016; 82 FR 36635, Aug. 4, 2017]

578



		Superintendent of Documents
	2024-02-28T04:23:57-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




