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identity or other protected health in-
formation of any patient. 

[81 FR 27853, May 6, 2016, as amended at 85 
FR 72842, Nov. 13, 2020] 

§ 438.370 Federal financial participa-
tion (FFP). 

(a) FFP at the 75 percent rate is 
available in expenditures for EQR (in-
cluding the production of EQR results) 
and the EQR-related activities set 
forth in § 438.358 performed on MCOs 
and conducted by EQROs and their sub-
contractors. 

(b) FFP at the 50 percent rate is 
available in expenditures for EQR-re-
lated activities conducted by any enti-
ty that does not qualify as an EQRO, 
and for EQR (including the production 
of EQR results) and EQR-related activi-
ties performed by an EQRO on entities 
other than MCOs. 

(c) Prior to claiming FFP at the 75 
percent rate in accordance with para-
graph (a) of this section, the State 
must submit each EQRO contract to 
CMS for review and approval. 

Subpart F—Grievance and 
Appeal System 

SOURCE: 81 FR 27853, May 6, 2016, unless 
otherwise noted. 

§ 438.400 Statutory basis, definitions, 
and applicability. 

(a) Statutory basis. This subpart is 
based on the following statutory sec-
tions: 

(1) Section 1902(a)(3) of the Act re-
quires that a State plan provide an op-
portunity for a fair hearing to any per-
son whose claim for assistance is de-
nied or not acted upon promptly. 

(2) Section 1902(a)(4) of the Act re-
quires that the State plan provide for 
methods of administration that the 
Secretary finds necessary for the prop-
er and efficient operation of the plan. 

(3) Section 1932(b)(4) of the Act re-
quires Medicaid managed care organi-
zations to establish internal grievance 
procedures under which Medicaid en-
rollees, or providers acting on their be-
half, may challenge the denial of cov-
erage of, or payment for, medical as-
sistance. 

(4) Section 1859(f)(8)(B) of the Act re-
quires that the Secretary, to the ex-
tent feasible, establish procedures uni-
fying grievances and appeals proce-
dures under sections 1852(f), 1852(g), 
1902(a)(3), 1902(a)(5), and 1932(b)(4) of 
the Act for items and services pro-
vided, by specialized Medicare Advan-
tage plans for special needs individuals 
described in section 1859(b)(6)(B)(ii), 
under Titles XVIII and XIX of the Act. 

(b) Definitions. As used in this sub-
part, the following terms have the indi-
cated meanings: 

Adverse benefit determination means, 
in the case of an MCO, PIHP, or PAHP, 
any of the following: 

(1) The denial or limited authoriza-
tion of a requested service, including 
determinations based on the type or 
level of service, requirements for med-
ical necessity, appropriateness, setting, 
or effectiveness of a covered benefit. 

(2) The reduction, suspension, or ter-
mination of a previously authorized 
service. 

(3) The denial, in whole or in part, of 
payment for a service. A denial, in 
whole or in part, of a payment for a 
service solely because the claim does 
not meet the definition of a ‘‘clean 
claim’’ at § 447.45(b) of this chapter is 
not an adverse benefit determination. 

(4) The failure to provide services in 
a timely manner, as defined by the 
State. 

(5) The failure of an MCO, PIHP, or 
PAHP to act within the timeframes 
provided in § 438.408(b)(1) and (2) regard-
ing the standard resolution of griev-
ances and appeals. 

(6) For a resident of a rural area with 
only one MCO, the denial of an enroll-
ee’s request to exercise his or her right, 
under § 438.52(b)(2)(ii), to obtain serv-
ices outside the network. 

(7) The denial of an enrollee’s request 
to dispute a financial liability, includ-
ing cost sharing, copayments, pre-
miums, deductibles, coinsurance, and 
other enrollee financial liabilities. 

Appeal means a review by an MCO, 
PIHP, or PAHP of an adverse benefit 
determination. 

Grievance means an expression of dis-
satisfaction about any matter other 
than an adverse benefit determination. 
Grievances may include, but are not 
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limited to, the quality of care or serv-
ices provided, and aspects of inter-
personal relationships such as rudeness 
of a provider or employee, or failure to 
respect the enrollee’s rights regardless 
of whether remedial action is re-
quested. Grievance includes an enroll-
ee’s right to dispute an extension of 
time proposed by the MCO, PIHP or 
PAHP to make an authorization deci-
sion. 

Grievance and appeal system means 
the processes the MCO, PIHP, or PAHP 
implements to handle appeals of an ad-
verse benefit determination and griev-
ances, as well as the processes to col-
lect and track information about them. 

State fair hearing means the process 
set forth in subpart E of part 431 of this 
chapter. 

(c) Applicability. (1) Subject to para-
graph (c)(2) of this section, this subpart 
applies to the rating period for con-
tracts with MCOs, PIHPs, and PAHPs 
beginning on or after July 1, 2017. Until 
that applicability date, States, MCOs, 
PIHPs, and PAHPs are required to con-
tinue to comply with subpart F con-
tained in the 42 CFR parts 430 to 481, 
edition revised as of October 1, 2015. 

(2) Provisions in this part affecting 
applicable integrated plans, as defined 
in § 422.561 of this chapter, are applica-
ble no later than January 1, 2021. 

[81 FR 27853, May 6, 2016, as amended at 84 
FR 15844, Apr. 16, 2019; 85 FR 72842, Nov. 13, 
2020] 

§ 438.402 General requirements. 
(a) The grievance and appeal system. 

Each MCO, PIHP, and PAHP must have 
a grievance and appeal system in place 
for enrollees. Non-emergency medical 
transportation PAHPs, as defined in 
§ 438.9, are not subject to this subpart 
F. For grievances and appeals at the 
plan level, an applicable integrated 
plan as defined in § 422.561 of this chap-
ter is not subject to this subpart F, and 
is instead subject to the requirements 
of §§ 422.629 through 422.634 of this chap-
ter. For appeals of integrated reconsid-
erations, applicable integrated plans 
are subject to § 438.408(f). 

(b) Level of appeals. Each MCO, PIHP, 
and PAHP may have only one level of 
appeal for enrollees. 

(c) Filing requirements—(1) Authority 
to file. (i) An enrollee may file a griev-

ance and request an appeal with the 
MCO, PIHP, or PAHP. An enrollee may 
request a State fair hearing after re-
ceiving notice under § 438.408 that the 
adverse benefit determination is 
upheld. 

(A) Deemed exhaustion of appeals proc-
esses. In the case of an MCO, PIHP, or 
PAHP that fails to adhere to the notice 
and timing requirements in § 438.408, 
the enrollee is deemed to have ex-
hausted the MCO’s, PIHP’s, or PAHP’s 
appeals process. The enrollee may ini-
tiate a State fair hearing. 

(B) External medical review. The State 
may offer and arrange for an external 
medical review if the following condi-
tions are met. 

(1) The review must be at the enroll-
ee’s option and must not be required 
before or used as a deterrent to pro-
ceeding to the State fair hearing. 

(2) The review must be independent 
of both the State and MCO, PIHP, or 
PAHP. 

(3) The review must be offered with-
out any cost to the enrollee. 

(4) The review must not extend any 
of the timeframes specified in § 438.408 
and must not disrupt the continuation 
of benefits in § 438.420. 

(ii) If State law permits and with the 
written consent of the enrollee, a pro-
vider or an authorized representative 
may request an appeal or file a griev-
ance, or request a State fair hearing, 
on behalf of an enrollee. When the term 
‘‘enrollee’’ is used throughout subpart 
F of this part, it includes providers and 
authorized representatives consistent 
with this paragraph, with the excep-
tion that providers cannot request con-
tinuation of benefits as specified in 
§ 438.420(b)(5). 

(2) Timing—(i) Grievance. An enrollee 
may file a grievance with the MCO, 
PIHP, or PAHP at any time. 

(ii) Appeal. Following receipt of a no-
tification of an adverse benefit deter-
mination by an MCO, PIHP, or PAHP, 
an enrollee has 60 calendar days from 
the date on the adverse benefit deter-
mination notice in which to file a re-
quest for an appeal to the managed 
care plan. 

(3) Procedures—(i) Grievance. The en-
rollee may file a grievance either oral-
ly or in writing and, as determined by 
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