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SUBCHAPTER C—MEDICAL ASSISTANCE PROGRAMS 

PART 430—GRANTS TO STATES FOR 
MEDICAL ASSISTANCE PROGRAMS 

Subpart A—Introduction; General 
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Subpart C—Grants; Reviews and Audits; 
Withholding for Failure To Comply; De-
ferral and Disallowance of Claims; Re-
duction of Federal Medicaid Payments 

430.30 Grants procedures. 
430.32 Program reviews. 
430.33 Audits. 
430.35 Withholding of payment for failure to 

comply with Federal requirements. 
430.38 Judicial review. 
430.40 Deferral of claims for FFP. 
430.42 Disallowance of claims for FFP. 
430.45 Reduction of Federal Medicaid pay-

ments. 
430.48 Repayment of Federal funds by in-

stallments. 

Subpart D—Hearings on Conformity of 
State Medicaid Plans and Practice to 
Federal Requirements 

430.60 Scope. 
430.62 Records to be public. 
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430.64 Suspension of rules. 
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hearing. 
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430.72 Time and place of hearing. 
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430.88 Evidence. 
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430.104 Decisions that affect FFP. 

AUTHORITY: 42 U.S.C. 1302. 

SOURCE: 53 FR 36571, Sept. 21, 1988, unless 
otherwise noted. 

Subpart A—Introduction; General 
Provisions 

§ 430.0 Program description. 
Title XIX of the Social Security Act, 

enacted in 1965, authorizes Federal 
grants to States for medical assistance 
to low-income persons who are age 65 
or over, blind, disabled, or members of 
families with dependent children or 
qualified pregnant women or children. 
The program is jointly financed by the 
Federal and State governments and ad-
ministered by States. Within broad 
Federal rules, each State decides eligi-
ble groups, types and range of services, 
payment levels for services, and admin-
istrative and operating procedures. 
Payments for services are made di-
rectly by the State to the individuals 
or entities that furnish the services. 

§ 430.1 Scope of subchapter C. 
The regulations in subchapter C set 

forth State plan requirements, stand-
ards, procedures, and conditions for ob-
taining Federal financial participation 
(FFP). Each part (or subpart of sec-
tion) in the subchapter describes the 
specific statutory basis for the regula-
tion. However, where the basis is the 
Secretary’s general authority to issue 
regulations for any program under the 
Act (section 1102 of the Act), or his 
general authority to prescribe State 
plan requirements needed for proper 
and efficient administration of the 
plan (section 1902(a)(4)), those statu-
tory provisions are simply cited with-
out further description. 

VerDate Sep<11>2014 09:34 Mar 14, 2025 Jkt 262196 PO 00000 Frm 00015 Fmt 8010 Sfmt 8010 Y:\SGML\262196.XXX 262196sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



6 

42 CFR Ch. IV (10–1–24 Edition) § 430.2 

§ 430.2 Other applicable Federal regu-
lations. 

Other regulations applicable to State 
Medicaid programs include the fol-
lowing: 

(a) 5 CFR part 900, subpart F, Admin-
istration of the Standards for a Merit 
System of Personnel Administration. 

(b) The following HHS Regulations in 
45 CFR subtitle A: 

Part 16—Procedures of the Departmental Ap-
peals Board. 

Part 75—Uniform Administrative Require-
ments, Cost Principles, and Audit Require-
ments for HHS Awards. 

Part 80—Nondiscrimination Under Programs 
Receiving Federal Assistance Through the 
Department of Health and Human Serv-
ices: Effectuation of Title VI of the Civil 
Rights Act of 1964. 

Part 81—Practice and Procedure for Hearings 
Under 45 CFR part 80. 

Part 84—Nondiscrimination on the Basis of 
Handicap in Programs and Activities Re-
ceiving or Benefiting From Federal Finan-
cial Assistance. 

Part 95—General Administration—grant pro-
grams (public assistance and medical as-
sistance). 

[53 FR 36571, Sept. 21, 1988, as amended at 56 
FR 8845, Mar. 1, 1991; 81 FR 3011, Jan. 20, 2016] 

§ 430.3 Appeals under Medicaid. 
Four distinct types of disputes may 

arise under Medicaid. 
(a) Compliance with Federal require-

ments. Disputes that pertain to whether 
a State’s plan or proposed plan amend-
ments, or its practice under the plan 
meet or continue to meet Federal re-
quirements are subject to the hearing 
provisions of subpart D of this part. 

(b) FFP in Medicaid expenditures. Dis-
putes that pertain to disallowances of 
FFP in Medicaid expenditures (manda-
tory grants) are heard by the Depart-
mental Appeals Board (the Board) in 
accordance with procedures set forth in 
45 CFR part 16. 

(c) Discretionary grants disputes. Dis-
putes pertaining to discretionary 
grants, such as grants for special dem-
onstration projects under sections 1110 
and 1115 of the Act, which may be 
awarded to a Medicaid agency, are also 
heard by the Board. 45 CFR part 16, ap-
pendix A, lists all the types of disputes 
that the Board hears. 

(d) Imposition of suspensions of proce-
dural disenrollments and civil money pen-

alties under section 430.49 of this part. 
Disputes that pertain to CMS’ imposi-
tion of suspensions of procedural 
disenrollments and civil money pen-
alties under § 430.49(c) of this part are 
heard by the Board in accordance with 
procedures set forth in 45 CFR part 16. 

(e) Disputes that pertain to dis-
approval of written approval by CMS of 
State directed payments under 42 CFR 
438.6(c)(2)(i) are also heard by the 
Board in accordance with procedures 
set forth in 45 CFR part 16. 45 CFR part 
16, appendix A, lists all the types of 
disputes that the Board hears. 

[53 FR 36571, Sept. 21, 1988, as amended at 56 
FR 8845, Mar. 1, 1991; 88 FR 84733, Dec. 6, 2023; 
89 FR 41267, May 10, 2024] 

§ 430.5 Definitions. 
As used in this subchapter, unless the 

context indicates otherwise— 
Contractor means any entity that 

contracts with the State agency, under 
the State plan, in return for a pay-
ment, to process claims, to provide or 
pay for medical services, or to enhance 
the State agency’s capability for effec-
tive administration of the program. 

Federal redetermination requirements 
means, for the purposes of § 430.49, Fed-
eral requirements applicable to eligi-
bility redeterminations outlined in 42 
CFR 435.916, including renewal strate-
gies authorized under section 
1902(e)(14)(A) of the Social Security Act 
or other alternative processes and pro-
cedures approved by CMS under section 
1902(e)(14)(A) of the Act or section 
6008(f)(2)(A) of the Families First 
Coronavirus Response Act. 

Procedural disenrollment means, for 
the purposes of § 430.49 and 45 CFR part 
16, a termination of a beneficiary’s Med-
icaid eligibility after advance notice 
under subpart E of part 431 for reasons 
that are unrelated to a State’s deter-
mination of whether the individual 
meets eligibility criteria to qualify for 
coverage, including for failure to re-
turn a renewal form or documentation 
needed by the State to make a deter-
mination of eligibility. 

Representative has the meaning given 
the term by each State consistent with 
its laws, regulations, and policies. 

[67 FR 41094, June 14, 2002, as amended at 88 
FR 84733, Dec. 6, 2023] 
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Centers for Medicare & Medicaid Services, HHS § 430.15 

Subpart B—State Plans 

§ 430.10 The State plan. 

The State plan is a comprehensive 
written statement submitted by the 
agency describing the nature and scope 
of its Medicaid program and giving as-
surance that it will be administered in 
conformity with the specific require-
ments of title XIX, the regulations in 
this Chapter IV, and other applicable 
official issuances of the Department. 
The State plan contains all informa-
tion necessary for CMS to determine 
whether the plan can be approved to 
serve as a basis for Federal financial 
participation (FFP) in the State pro-
gram. 

§ 430.12 Submittal of State plans and 
plan amendments. 

(a) Format. A State plan for Medicaid 
consists of a standardized template, 
issued and updated by CMS, that in-
cludes both basic requirements and in-
dividualized content that reflects the 
characteristics of the State’s program. 
The Secretary will periodically update 
the template and format specifications 
for State plans and plan amendments 
through a process consistent with the 
requirements of the Paperwork Reduc-
tion Act. 

(b) Governor’s review—(1) Basic rules. 
Except as provided in paragraph (b)(2) 
of this section— 

(i) The Medicaid agency must submit 
the State plan and State plan amend-
ments to the State Governor or his des-
ignee for review and comment before 
submitting them to the CMS regional 
office. 

(ii) The plan must provide that the 
Governor will be given a specific period 
of time to review State plan amend-
ments, long-range program planning 
projections, and other periodic reports 
on the Medicaid program, excluding 
periodic statistical, budget and fiscal 
reports. 

(iii) Any comments from the Gov-
ernor must be submitted to CMS with 
the plan or plan amendment. 

(2) Exceptions. (i) Submission is not 
required if the Governor’s designee is 
the head of the Medicaid agency. 

(ii) Governor’s review is not required 
for preprinted plan amendments that 

are developed by CMS if they provide 
absolutely no options for the State. 

(c) Plan amendments. (1) The plan 
must provide that it will be amended 
whenever necessary to reflect— 

(i) Changes in Federal law, regula-
tions, policy interpretations, or court 
decisions; or 

(ii) Material changes in State law, or-
ganization, or policy, or in the State’s 
operation of the Medicaid program. For 
changes related to advance directive 
requirements, amendments must be 
submitted as soon as possible, but no 
later than 60 days from the effective 
date of the change to State law con-
cerning advance directives. 

(2) Prompt submittal of amendments 
is necessary— 

(i) So that CMS can determine 
whether the plan continues to meet the 
requirements for approval; and 

(ii) To ensure the availability of FFP 
in accordance with § 430.20. 

[53 FR 36571, Sept. 21, 1988, as amended at 60 
FR 33293, June 27, 1995; 81 FR 86447, Nov. 30, 
2016] 

§ 430.14 Review of State plan material. 

CMS regional staff reviews State 
plans and plan amendments, discusses 
any issues with the Medicaid agency, 
and consults with central office staff 
on questions regarding application of 
Federal policy. 

§ 430.15 Basis and authority for action 
on State plan material. 

(a) Basis for action. (1) Determina-
tions as to whether State plans (includ-
ing plan amendments and administra-
tive practice under the plans) origi-
nally meet or continue to meet the re-
quirements for approval are based on 
relevant Federal statutes and regula-
tions. 

(2) Guidelines are furnished to assist 
in the interpretation of the regula-
tions. 

(b) Approval authority. The Regional 
Administrator exercises delegated au-
thority to approve the State plan and 
plan amendments on the basis of policy 
statements and precedents previously 
approved by the Administrator. 

(c) Disapproval authority. (1) The Ad-
ministrator retains authority for de-
termining that proposed plan material 
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is not approvable or that previously ap-
proved material no longer meets the 
requirements for approval. 

(2) The Administrator does not make 
a final determination of disapproval 
without first consulting the Secretary. 

§ 430.16 Timing and notice of action on 
State plan material. 

(a) Timing. (1) A State plan or plan 
amendment will be considered ap-
proved unless CMS, within 90 days 
after receipt of the plan or plan amend-
ment in the regional office, sends the 
State— 

(i) Written notice of disapproval; or 
(ii) Written notice of any additional 

information it needs in order to make 
a final determination. 

(2) If CMS requests additional infor-
mation, the 90-day period for CMS ac-
tion on the plan or plan amendment be-
gins on the day it receives that infor-
mation. 

(b) Notice of final determination. (1) 
The Regional Administrator or the Ad-
ministrator notifies the Medicaid agen-
cy of the approval of a State plan or 
plan amendment. 

(2) Only the Administrator gives no-
tice of disapproval of a State plan or 
plan amendment. 

§ 430.18 Administrative review of ac-
tion on State plan material. 

(a) Request for reconsideration. Any 
State dissatisfied with the Administra-
tor’s action on plan material under 
§ 430.15 may, within 60 days after re-
ceipt of the notice provided under 
§ 430.16(b), request that the Adminis-
trator reconsider the issue of whether 
the plan or plan amendment conforms 
to the requirements for approval. 

(b) Notice and timing of hearing. (1) 
Within 30 days after receipt of the re-
quest, the Administrator notifies the 
State of the time and place of the hear-
ing. 

(2) The hearing takes place not less 
than 30 days nor more than 60 days 
after the date of the notice, unless the 
State and the Administrator agree in 
writing on an earlier or later date. 

(c) Hearing procedures. The hearing 
procedures are set forth in subpart D of 
this part. 

(d) Decision. A decision affirming, 
modifying, or reversing the Adminis-

trator’s original determination is made 
in accordance with § 430.102. 

(e) Effect of hearing decision. (1) De-
nial of Federal funds, if required by the 
Administrator’s original determina-
tion, will not be delayed pending a 
hearing decision. 

(2) However, if the Administrator de-
termines that his or her original deci-
sion was incorrect, CMS pays the State 
a lump sum equal to any funds incor-
rectly denied. 

§ 430.20 Effective dates of State plans 
and plan amendments. 

For purposes of FFP, the following 
rules apply: 

(a) New plans. The effective date of a 
new plan— 

(1) May not be earlier than the first 
day of the quarter in which an approv-
able plan is submitted to the regional 
office; and 

(2) With respect to expenditures for 
medical assistance, may not be earlier 
than the first day on which the plan is 
in operation on a statewide basis. 

(b) Plan amendment. (1) For a plan 
amendment that provides additional 
services to individuals eligible under 
the approved plan, increases the pay-
ment amounts for services already in-
cluded in the plan, or makes additional 
groups eligible for services provided 
under the approved plan, the effective 
date is determined in accordance with 
paragraph (a) of this section. 

(2) For a plan amendment that 
changes the State’s payment method 
and standards, the rules of § 447.256 of 
this chapter apply. 

(3) For other plan amendments, the 
effective date may be a date requested 
by the State if CMS approves it. 

[53 FR 36571, Sept. 21, 1988, as amended at 56 
FR 8845, Mar. 1, 1991] 

§ 430.25 Waivers of State plan require-
ments. 

(a) Scope of section. This section de-
scribes the purpose and effect of waiv-
ers, identifies the requirements that 
may be waived and the other regula-
tions that apply to waivers, and sets 
forth the procedures that CMS follows 
in reviewing and taking action on 
waiver requests. 

(b) Purpose of waivers. Waivers are in-
tended to provide the flexibility needed 
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to enable States to try new or different 
approaches to the efficient and cost-ef-
fective delivery of health care services, 
or to adapt their programs to the spe-
cial needs of particular areas or groups 
of beneficiaries. Waivers allow excep-
tions to State plan requirements and 
permit a State to implement innova-
tive programs or activities on a time- 
limited basis, and subject to specific 
safeguards for the protection of bene-
ficiaries and the program. Detailed 
rules for waivers are set forth in sub-
part B of part 431, subpart A of part 440, 
and subpart G of part 441 of this chap-
ter. 

(c) Effect of waivers. (1) Waivers under 
section 1915(b) allow a State to take 
the following actions: 

(i) Implement a primary care case- 
management system or a specialty 
physician system. 

(ii) Designate a locality to act as cen-
tral broker in assisting Medicaid bene-
ficiaries to choose among competing 
health care plans. 

(iii) Share with beneficiaries 
(through provision of additional serv-
ices) cost-savings made possible 
through the beneficiaries’ use of more 
cost-effective medical care. 

(iv) Limit beneficiaries’ choice of 
providers (except in emergency situa-
tions and with respect to family plan-
ning services) to providers that fully 
meet reimbursement, quality, and uti-
lization standards, which are estab-
lished under the State plan and are 
consistent with access, quality, and ef-
ficient and economical furnishing of 
care. 

(2) A waiver under section 1915(c) of 
the Act allows a State to include as 
‘‘medical assistance’’ under its plan 
home and community based services 
furnished to beneficiaries who would 
otherwise need inpatient care that is 
furnished in a hospital, SNF, ICF, or 
ICF/IID, and is reimbursable under the 
State plan. 

(3) A waiver under section 1916 (a)(3) 
or (b)(3) of the Act allows a State to 
impose a deduction, cost-sharing or 
similar charge of up to twice the 
‘‘nominal charge’’ established under 
the plan for outpatient services, if— 

(i) The outpatient services are re-
ceived in a hospital emergency room 
but are not emergency services; and 

(ii) The State has shown that Med-
icaid beneficiaries have actually avail-
able and accessible to them alternative 
services of nonemergency outpatient 
services. 

(d) Requirements that are waived. In 
order to permit the activities described 
in paragraph (c) of this section, one or 
more of the title XIX requirements 
must be waived, in whole or in part. 

(1) Under section 1915(b) of the Act, 
and subject to certain limitations, any 
of the State plan requirements of sec-
tion 1902 of the Act may be waived to 
achieve one of the purposes specified in 
that section. 

(2) Under section 1915(c) of the Act, 
the following requirements may be 
waived: 

(i) Statewideness—section 1902(a)(1). 
(ii) Comparability of services—sec-

tion 1902(a)(10)(B). 
(iii) Income and resource rules—sec-

tion 1902(a)(10)(C)(i)(III). 
(3) Under section 1916 of the Act, 

paragraphs (a)(3) and (b)(3) require that 
any cost-sharing imposed on bene-
ficiaries be nominal in amount, and 
provide an exception for nonemergency 
services furnished in a hospital emer-
gency room if the conditions of para-
graph (c)(3) of this section are met. 

(e) Submittal of waiver request. The 
State Governor, the head of the Med-
icaid agency, or an authorized designee 
may submit the waiver request. 

(f) Review of waiver requests. (1) This 
paragraph applies to initial waiver re-
quests and to requests for renewal or 
amendment of a previously approved 
waiver. 

(2) CMS regional and central office 
staff review waiver requests and sub-
mit a recommendation to the Adminis-
trator, who— 

(i) Has the authority to approve or 
deny waiver requests; and 

(ii) Does not deny a request without 
first consulting the Secretary. 

(3) A waiver request is considered ap-
proved unless, within 90 days after the 
request is received by CMS, the Admin-
istrator denies the request, or the Ad-
ministrator or the Regional Adminis-
trator sends the State a written re-
quest for additional information nec-
essary to reach a final decision. If addi-
tional information is requested, a new 
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90-day period begins on the day the re-
sponse to the additional information 
request is received by the addressee. 

(g) Basis for approval—(1) Waivers 
under section 1915 (b) and (c). The Ad-
ministrator approves waiver requests if 
the State’s proposed program or activ-
ity meets the requirements of the Act 
and the regulations at § 431.55 or sub-
part G of part 441 of this chapter. 

(2) Waivers under section 1916. The Ad-
ministrator approves a waiver under 
section 1916 of the Act if the State 
shows, to CMS’s satisfaction, that the 
Medicaid beneficiaries have available 
and accessible to them sources, other 
than a hospital emergency room, where 
they can obtain necessary non-
emergency outpatient services. 

(h) Effective date and duration of waiv-
ers—(1) Effective date. Waivers receive a 
prospective effective date determined, 
with State input, by the Adminis-
trator. The effective date is specified in 
the letter of approval to the State. 

(2) Duration of waivers—(i) Home and 
community-based services under section 
1915(c) of the Act. (A) The initial waiver 
is for a period of 3 years and may be re-
newed thereafter for periods of 5 years. 

(B) For waivers that include individ-
uals who are dually eligible for Medi-
care and Medicaid, 5-year initial ap-
proval periods may be granted at the 
discretion of the Secretary for waivers 
meeting all necessary programmatic, 
financial and quality requirements, 
and in a manner consistent with the in-
terests of beneficiaries and the objec-
tives of the Medicaid program. 

(ii) Waivers under section 1915(b) of the 
Act. (A) The initial waiver is for a pe-
riod of 2 years and may be renewed for 
additional periods of up to 2 years as 
determined by the Administrator. 

(B) For waivers that include individ-
uals who are dually eligible for Medi-
care and Medicaid, 5-year initial and 
renewal approval periods may be grant-
ed at the discretion of the Secretary 
for waivers meeting all necessary pro-
grammatic, financial and quality re-
quirements, and in a manner con-
sistent with the interests of bene-
ficiaries and the objectives of the Med-
icaid program. 

(iii) Waivers under section 1916 of the 
Act. The initial waiver is for a period of 
2 years and may be renewed for addi-

tional periods of up to 2 years as deter-
mined by the Administrator. 

(3) Renewal of waivers. (i) A renewal 
request must be submitted at least 90 
days (but not more than 120 days) be-
fore a currently approved waiver ex-
pires, to provide adequate time for 
CMS review. 

(ii) If a renewal request for a section 
1915(c) waiver proposes a change in 
services provided, eligible population, 
service area, or statutory sections 
waived, the Administrator may con-
sider it a new waiver, and approve it 
for a period of three years. 

[56 FR 8846, Mar. 1, 1991, as amended at 79 FR 
3028, Jan. 16, 2014] 

Subpart C—Grants; Reviews and 
Audits; Withholding for Failure 
To Comply; Deferral and Dis-
allowance of Claims; Reduc-
tion of Federal Medicaid Pay-
ments 

§ 430.30 Grants procedures. 

(a) General provisions. (1) Once CMS 
has approved a State plan, it makes 
quarterly grant awards to the State to 
cover the Federal share of expenditures 
for services, training, and administra-
tion. 

(2) The amount of the quarterly 
grant is determined on the basis of in-
formation submitted by the State 
agency (in quarterly estimate and 
quarterly expenditure reports) and 
other pertinent documents. 

(b) Quarterly estimates. The Medicaid 
agency must submit Form CMS–37 
(Medicaid Program Budget Report; 
Quarterly Distribution of Funding Re-
quirements) to the central office (with 
a copy to the regional office) 45 days 
before the beginning of each quarter. 

(c) Expenditure reports. (1) The State 
must submit Form CMS–64 (Quarterly 
Medicaid Statement of Expenditures 
for the Medical Assistance Program) to 
the central office (with a copy to the 
regional office) not later than 30 days 
after the end of each quarter. 

(2) This report is the State’s account-
ing of actual recorded expenditures. 
The disposition of Federal funds may 
not be reported on the basis of esti-
mates. 
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(d) Grant award—(1) Computation by 
CMS. Regional office staff analyzes the 
State’s estimates and sends a rec-
ommendation to the central office. 
Central office staff considers the 
State’s estimates, the regional office 
recommendations and any other rel-
evant information, including any ad-
justments to be made under paragraph 
(d)(2) of this section, and computes the 
grant. 

(2) Content of award. The grant award 
computation form shows the estimate 
of expenditures for the ensuring quar-
ter, and the amounts by which that es-
timate is increased or decreased be-
cause of an underestimate or overesti-
mate for prior quarters, or for any of 
the following reasons: 

(i) Penalty reductions imposed by 
law. 

(ii) Accounting adjustments. 
(iii) Deferrals or disallowances. 
(iv) Interest assessments. 
(v) Mandated adjustments such as 

those required by section 1914 of the 
Act. 

(3) Effect of award. The grant award 
authorizes the State to draw Federal 
funds as needed to pay the Federal 
share of disbursements. 

(4) Drawing procedure. The draw is 
through a commercial bank and the 
Federal Reserve system against a con-
tinuing letter of credit certified to the 
Secretary of the Treasury in favor of 
the State payee. (The letter of credit 
payment system was established in ac-
cordance with Treasury Department 
regulations—Circular No. 1075.) 

(e) General administrative requirements. 
With the following exceptions, the pro-
visions of 45 CFR 75, which establish 
uniform administrative requirements 
and cost principles, apply to all grants 
made to States under this subpart: 

(1) Cost sharing or matching, 45 CFR 
75.306; and 

(2) Financial reporting, 45 CFR 75.341. 

[53 FR 36571, Sept. 21, 1988, as amended at 77 
FR 31507, May 29, 2012; 81 FR 3011, Jan. 20, 
2016] 

§ 430.32 Program reviews. 
(a) Review of State and local adminis-

tration. In order to determine whether 
the State is complying with the Fed-
eral requirements and the provisions of 
its plan, CMS reviews State and local 

administration through analysis of the 
State’s policies and procedures, on-site 
review of selected aspects of agency op-
eration, and examination of samples of 
individual case records. 

(b) Quality control program. The State 
itself is required to carry out a con-
tinuing quality control program as set 
forth in part 431, subpart P, of this 
chapter. 

(c) Action on review findings. If Fed-
eral or State reviews reveal serious 
problems with respect to compliance 
with any Federal requirement, the 
State must correct its practice accord-
ingly. 

§ 430.33 Audits. 

(a) Purpose. The Department’s Office 
of Inspector General (OIG) periodically 
audits State operations in order to de-
termine whether— 

(1) The program is being operated in 
a cost-efficient manner; and 

(2) Funds are being properly expended 
for the purposes for which they were 
appropriated under Federal and State 
law and regulations. 

(b) Reports. (1) The OIG releases audit 
reports simultaneously to State offi-
cials and the Department’s program of-
ficials. 

(2) The reports set forth OIG opinion 
and recommendations regarding the 
practices it reviewed, and the allow-
ability of the costs it audited. 

(3) Cognizant officials of the Depart-
ment make final determinations on all 
audit findings. 

(c) Action on audit exceptions—(1) Con-
currence or clearance. The State agency 
has the opportunity of concurring in 
the exceptions or submitting addi-
tional facts that support clearance of 
the exceptions. 

(2) Appeal. Any exceptions that are 
not disposed of under paragraph (c)(1) 
of this section are included in a dis-
allowance letter that constitutes the 
Department’s final decision unless the 
State requests reconsideration by the 
Administrator or the Departmental 
Appeals Board. (Specific rules are set 
forth in § 430.42.) 

(3) Adjustment. If the decision by the 
Board requires an adjustment of FFP, 
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either upward or downward, a subse-
quent grant award promptly reflects 
the amount of increase or decrease. 

[53 FR 36571, Sept. 21, 1988, as amended at 56 
FR 8846, Mar. 1, 1991; 77 FR 31507, May 29, 
2012] 

§ 430.35 Withholding of payment for 
failure to comply with Federal re-
quirements. 

(a) Basis for withholding. CMS with-
holds payments to the State, in whole 
or in part, only if, after giving the 
agency reasonable notice and oppor-
tunity for a hearing in accordance with 
subpart D of this part, the Adminis-
trator finds— 

(1) That the plan no longer complies 
with the provisions of section 1902 of 
the Act; or 

(2) That in the administration of the 
plan there is failure to comply substan-
tially with any of those provisions. 
(Hearings under subpart D are gen-
erally not called until a reasonable ef-
fort has been made to resolve the 
issues through conferences and discus-
sions. These may be continued even if a 
date and place have been set for the 
hearing.) 

(b) Noncompliance of the plan. A ques-
tion of noncompliance of a State plan 
may arise from an unapprovable 
change in the approved State plan or 
the failure of the State to change its 
approved plan to conform to a new Fed-
eral requirement for approval of State 
plans. 

(c) Noncompliance in practice. A ques-
tion of noncompliance in practice may 
arise from the State’s failure to actu-
ally comply with a Federal require-
ment, regardless of whether the plan 
itself complies with that requirement. 

(d) Notice and implementation of with-
holding. If the Administrator makes a 
finding of noncompliance under para-
graph (a) of this section, the following 
rules apply: 

(1) The Administrator notifies the 
State: 

(i) That no further payments will be 
made to the State (or that payments 
will be made only for those portions or 
aspects of the program that are not af-
fected by the noncompliance); and 

(ii) That the total or partial with-
holding will continue until the Admin-
istrator is satisfied that the State’s 

plan and practice are, and will con-
tinue to be, in compliance with Federal 
requirements. 

(2) CMS withholds payments, in 
whole or in part, until the Adminis-
trator is satisfied regarding the State’s 
compliance. 

§ 430.38 Judicial review. 

(a) Right to judicial review. Any State 
dissatisfied with the Administrator’s 
final determination on approvability of 
plan material (§ 430.18) or compliance 
with Federal requirements (§ 430.35) has 
a right to judicial review. 

(b) Petition for review. (1) The State 
must file a petition for review with the 
U.S. Court of Appeals for the circuit in 
which the State is located, within 60 
days after it is notified of the deter-
mination. 

(2) The clerk of the court will file a 
copy of the petition with the Adminis-
trator and the Administrator will file 
in the court the record of the pro-
ceedings on which the determination 
was based. 

(c) Court action. (1) The court is 
bound by the Administrator’s findings 
of fact if they are supported by sub-
stantial evidence. 

(2) The court has jurisdiction to af-
firm the Administrator’s decision, to 
set it aside in whole or in part, or, for 
good cause, to remand the case for ad-
ditional evidence. 

(d) Response to remand. (1) If the court 
remands the case, the Administrator 
may make new or modified findings of 
fact and may modify his or her pre-
vious determination. 

(2) The Administrator will certify to 
the court the transcript and record of 
the further proceedings. 

(e) Review by the Supreme Court. The 
judgment of the appeals court is sub-
ject to review by the U.S. Supreme 
Court upon certiorari or certification, 
as provided in 28 U.S.C. 1254. 

§ 430.40 Deferral of claims for FFP. 

(a) Requirements for deferral. Payment 
of a claim or any portion of a claim for 
FFP is deferred only if— 

(1) The Administrator or current Des-
ignee questions its allowability and 
needs additional information to resolve 
the question; and 
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(2) CMS takes action to defer the 
claim (by excluding the claimed 
amount from the grant award) within 
60 days after the receipt of a Quarterly 
Statement of Expenditures (prepared in 
accordance with CMS instructions) 
that includes that claim. 

(b) Notice of deferral and State’s re-
sponsibility. (1) Within 15 days of the ac-
tion described in paragraph (a)(2) of 
this section, the current Designee 
sends the State a written notice of de-
ferral that— 

(i) Identifies the type and amount of 
the deferred claim and specifies the 
reason for deferral; and 

(ii) Requests the State to make avail-
able all the documents and materials 
the regional office then believes are 
necessary to determine the allow-
ability of the claim. 

(2) It is the responsibility of the 
State to establish the allowability of a 
deferred claim. 

(c) Handling of documents and mate-
rials. (1) Within 60 days (or within 120 
days if the State requests an extension) 
after receipt of the notice of deferral, 
the State must make available to the 
regional office, in readily reviewable 
form, all requested documents and ma-
terials except any that it identifies as 
not being available. 

(2) Regional office staff usually initi-
ates review within 30 days after receipt 
of the documents and materials. 

(3) If the current Designee finds that 
the materials are not in readily review-
able form or that additional informa-
tion is needed, he or she promptly noti-
fies the State that it has 15 days to 
submit the readily reviewable or addi-
tional materials. 

(4) If the State does not provide the 
necessary materials within 15 days, the 
current Designee disallows the claim. 

(5) The current Designee has 90 days, 
after all documentation is available in 
readily reviewable form, to determine 
the allowability of the claim. 

(6) If the current Designee cannot 
complete review of the material within 
90 days, CMS pays the claim, subject to 
a later determination of allowability. 

(d) Effect of decision to pay a deferred 
claim. Payment of a deferred claim 
under paragraph (c)(6) of this section 
does not preclude a subsequent dis-
allowance based on the results of an 

audit or financial review. (If there is a 
subsequent disallowance, the State 
may request reconsideration as pro-
vided in paragraph (e)(2) of this sec-
tion.) 

(e) Notice and effect of decision on al-
lowability. (1) The Administrator or 
current Designee gives the State writ-
ten notice of his or her decision to pay 
or disallow a deferred claim. 

(2) If the decision is to disallow, the 
notice informs the State of its right to 
reconsideration in accordance with 45 
CFR part 16. 

[53 FR 36571, Sept. 21, 1988, as amended at 77 
FR 31507, May 29, 2012] 

§ 430.42 Disallowance of claims for 
FFP. 

(a) Notice of disallowance and of right 
to reconsideration. When the Adminis-
trator or current Designee determines 
that a claim or portion of claim is not 
allowable, he or she promptly sends the 
State a disallowance letter that in-
cludes the following, as appropriate: 

(1) The date or dates on which the 
State’s claim for FFP was made. 

(2) The time period during which the 
expenditures in question were made or 
claimed to have been made. 

(3) The date and amount of any pay-
ment or notice of deferral. 

(4) A statement of the amount of 
FFP claimed, allowed, and disallowed 
and the manner in which these 
amounts were computed. 

(5) Findings of fact on which the dis-
allowance determination is based or a 
reference to other documents pre-
viously furnished to the State or in-
cluded with the notice (such as a report 
of a financial review or audit) which 
contain the findings of fact on which 
the disallowance determination is 
based. 

(6) Pertinent citations to the law, 
regulations, guides and instructions 
supporting the action taken. 

(7) A request that the State make ap-
propriate adjustment in a subsequent 
expenditure report. 

(8) Notice of the State’s right to re-
quest reconsideration of the disallow-
ance and the time allowed to make the 
request. 

(9) A statement indicating that the 
disallowance letter is the Department’s 
final decision unless the State requests 
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reconsideration under paragraph (b)(2) 
or (f)(2) of this section. 

(b) Reconsideration of a disallowance. 
(1) The Administrator will reconsider 
Medicaid disallowance determinations. 

(2) To request reconsideration of a 
disallowance, a State must complete 
the following: 

(i) Submit the following within 60 
days after receipt of the disallowance 
letter: 

(A) A written request to the Adminis-
trator that includes the following: 

(1) A copy of the disallowance letter. 
(2) A statement of the amount in dis-

pute. 
(3) A brief statement of why the dis-

allowance should be reversed or re-
vised, including any information to 
support the State’s position with re-
spect to each issue. 

(4) Additional information regarding 
factual matters or policy consider-
ations. 

(B) A copy of the written request to 
the Regional Office. 

(C) Send all requests for reconsider-
ation via registered or certified mail to 
establish the date the reconsideration 
was received by CMS. 

(ii) In all cases, the State has the 
burden of documenting the allow-
ability of its claims for FFP. 

(iii) Additional information regard-
ing the legal authority for the dis-
allowance will not be reviewed in the 
reconsideration but may be presented 
in any appeal to the Departmental Ap-
peals Board under paragraph (f)(2) of 
this section. 

(3) A State may request to retain the 
FFP during the reconsideration of the 
disallowance under section 1116(e) of 
the Act, in accordance with § 433.38 of 
this subchapter. 

(4) The State is not required to re-
quest reconsideration before seeking 
review from the Departmental Appeals 
Board. 

(5) The State may also seek reconsid-
eration, and following the reconsider-
ation decision, request a review from 
the Board. 

(6) If the State elects reconsider-
ation, the reconsideration process must 
be completed or withdrawn before re-
questing review by the Board. 

(c) Procedures for reconsideration of a 
disallowance. (1) Within 60 days after 

receipt of the disallowance letter, the 
State shall, in accordance with (b)(2) of 
this section, submit in writing to the 
Administrator any relevant evidence, 
documentation, or explanation and 
shall simultaneously submit a copy 
thereof to the Regional Office. 

(2) After consideration of the policies 
and factual matters pertinent to the 
issues in question, the Administrator 
shall, within 60 days from the date of 
receipt of the request for reconsider-
ation, issue a written decision or a re-
quest for additional information as de-
scribed in paragraph (c)(3) of this sec-
tion. 

(3) At the Administrator’s option, 
CMS may request from the State any 
additional information or documents 
necessary to make a decision. The re-
quest for additional information must 
be sent via registered or certified mail 
to establish the date the request was 
sent by CMS and received by the State. 

(4) Within 30 days after receipt of the 
request for additional information, the 
State must submit to the Adminis-
trator, with a copy to the Regional Of-
fice in readily reviewable form, all re-
quested documents and materials. 

(i) If the Administrator finds that the 
materials are not in readily reviewable 
form or that additional information is 
needed, he or she shall notify the State 
via registered or certified mail that it 
has 15 business days from the date of 
receipt of the notice to submit the 
readily reviewable or additional mate-
rials. 

(ii) If the State does not provide the 
necessary materials within 15 business 
days from the date of receipt of such 
notice, the Administrator shall affirm 
the disallowance in a final reconsider-
ation decision issued within 15 days 
from the due date of additional infor-
mation from the State. 

(5) If additional documentation is 
provided in readily reviewable form 
under the paragraph (c)(4) of this sec-
tion, the Administrator shall issue a 
written decision, within 60 days from 
the due date of such information. 

(6) The final written decision shall 
constitute final CMS administrative 
action on the reconsideration and shall 
be (within 15 business days of the deci-
sion) mailed to the State agency via 
registered or certified mail to establish 
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the date the reconsideration decision 
was received by the State. 

(7) If the Administrator does not 
issue a decision within 60 days from the 
date of receipt of the request for recon-
sideration or the date of receipt of the 
requested additional information, the 
disallowance shall be deemed to be af-
firmed upon reconsideration. 

(8) No section of this regulation shall 
be interpreted as waiving the Depart-
ment’s right to assert any provision or 
exemption under the Freedom of Infor-
mation Act. 

(d) Withdrawal of a request for recon-
sideration of a disallowance. (1) A State 
may withdraw the request for reconsid-
eration at any time before the notice of 
the reconsideration decision is received 
by the State without affecting its right 
to submit a notice of appeal to the 
Board. The request for withdrawal 
must be in writing and sent to the Ad-
ministrator, with a copy to the Re-
gional Office, via registered or certified 
mail. 

(2) Within 60 days after CMS’ receipt 
of a State’s withdrawal request, a 
State may, in accordance with (f)(2) of 
this section, submit a notice of appeal 
to the Board. 

(e) Implementation of decisions for re-
consideration of a disallowance. (1) After 
undertaking a reconsideration, the Ad-
ministrator may affirm, reverse, or re-
vise the disallowance and shall issue a 
final written reconsideration decision 
to the State in accordance with para-
graph (c)(4) of this section. 

(2) If the reconsideration decision re-
quires an adjustment of FFP, either 
upward or downward, a subsequent 
grant award will be issued in the 
amount of such increase or decrease. 

(3) Within 60 days after the receipt of 
a reconsideration decision from CMS a 
State may, in accordance with para-
graph (f)(2) of this section, submit a no-
tice of appeal to the Board. 

(f) Appeal of Disallowance. (1) The De-
partmental Appeals Board reviews dis-
allowances of FFP under title XIX. 

(2) A State that wishes to appeal a 
disallowance to the Board must: 

(i) Submit a notice of appeal to the 
Board at the address given on the De-
partmental Appeals Board’s web site 
within 60 days after receipt of the dis-
allowance letter. 

(A) If a reconsideration of a disallow-
ance was requested, within 60 days 
after receipt of the reconsideration de-
cision; or 

(B) If reconsideration of a disallow-
ance was requested and no written de-
cision was issued, within 60 days from 
the date the decision on reconsider-
ation of the disallowance was due to be 
issued by CMS. 

(ii) Include all of the following: 
(A) A copy of the disallowance letter. 
(B) A statement of the amount in dis-

pute. 
(C) A brief statement of why the dis-

allowance is wrong. 
(3) The Board’s decision of an appeal 

under paragraph (f)(2) of this section 
shall be the final decision of the Sec-
retary and shall be subject to reconsid-
eration by the Board only upon a mo-
tion by either party that alleges a 
clear error of fact or law and is filed 
during the 60-day period that begins on 
the date of the Board’s decision or to 
judicial review in accordance with 
paragraph (f)(2)(i) of this section. 

(g) Appeals procedures. The appeals 
procedures are those set forth in 45 
CFR part 16 for Medicaid and for many 
other programs administered by the 
Department. 

(1) In all cases, the State has the bur-
den of documenting the allowability of 
its claims for FFP. 

(2) The Board shall conduct a thor-
ough review of the issues, taking into 
account all relevant evidence, includ-
ing such documentation as the State 
may submit and the Board may re-
quire. 

(h) Implementation of decisions. (1) The 
Board may affirm the disallowance, re-
verse the disallowance, modify the dis-
allowance, or remand the disallowance 
to CMS for further consideration. 

(2) The Board will issue a final writ-
ten decision to the State consistent 
with 45 CFR part 16. 

(3) If the appeal decision requires an 
adjustment of FFP, either upward or 
downward, a subsequent grant award 
will be issued in the amount of increase 
or decrease. 

[53 FR 36571, Sept. 21, 1988, as amended at 56 
FR 8846, Mar. 1, 1991; 77 FR 31507, May 29, 
2012] 
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§ 430.45 Reduction of Federal Med-
icaid payments. 

(a) Methods of reduction. CMS may re-
duce Medicaid payments to a State as 
required under the Act by reducing— 

(1) The Federal Medical Assistance 
Percentage; 

(2) The amount of State expenditures 
subject to FFP; 

(3) The rates of FFP; or 
(4) The amount otherwise payable to 

the State. 
(b) Right to reconsideration. A state 

that receives written final notice of a 
reduction under paragraph (a) of this 
section has a right to reconsideration. 
The provisions of § 430.42 (b) and (c) 
apply. 

(c) Other applicable rules. Other rules 
regarding reduction of Medicaid pay-
ments are set forth in parts 433 and 447 
of this chapter. 

§ 430.48 Repayment of Federal funds 
by installments. 

(a) Basic conditions. When Federal 
payments have been made for claims 
that are later found to be unallowable, 
the State may repay the Federal funds 
by installments if all of the following 
conditions are met: 

(1) The amount to be repaid exceeds 
0.25 percent of the estimated or actual 
annual State share for the Medicaid 
program. 

(2) The State has given the Regional 
Office written notice, before total re-
payment was due, of its intent to repay 
by installments. 

(b) Annual State share determination. 
CMS determines whether the amount 
to be repaid exceeds 0.25 percent of the 
annual State share as follows: 

(1) If the Medicaid program is ongo-
ing, CMS uses the annual estimated 
State share of Medicaid expenditures 
for the current year, as shown on the 
State’s latest Medicaid Program Budg-
et Report (CMS–37). The current year is 
the year in which the State requests 
the repayment by installments. 

(2) If the Medicaid program has been 
terminated by Federal law or by the 
State, CMS uses the actual State share 
that is shown on the State’s CMS–64 
Quarterly Expense Report for the last 
four quarters filed. 

(c) Standard Repayment amounts, 
schedules, and procedures—(1) Repay-

ment amount. The repayment amount 
may not include any amount pre-
viously approved for installment re-
payment. 

(2) Repayment schedule. The max-
imum number of quarters allowed for 
the standard repayment schedule is 12 
quarters (3 years), except as provided 
in paragraphs (c)(4) and (e) of this sec-
tion. 

(3) Quarterly repayment amounts. (i) 
The quarterly repayment amounts for 
each of the quarters in the repayment 
schedule will be the larger of the re-
payment amount divided by 12 quarters 
or the minimum repayment amount; 

(ii) The minimum quarterly repay-
ment amounts for each of the quarters 
in the repayment schedule is 0.25 per-
cent of the estimated State share of 
the current annual expenditures for 
Medicaid; 

(iii) The repayment period may be 
less than 12 quarters when the min-
imum repayment amount is required. 

(4) Extended schedule. (i) The repay-
ment schedule may be extended beyond 
12 quarterly installments if the total 
repayment amount exceeds 100 percent 
of the estimated State share of the cur-
rent annual expenditures; 

(ii) The quarterly repayment amount 
will be 81⁄3 percent of the estimated 
State share of the current annual ex-
penditures until fully repaid. 

(5) Repayment process. (i) Repayment 
is accomplished through deposits into 
the State’s Payment Management Sys-
tem (PMS) account; 

(ii) A State may choose to make pay-
ment by Automated Clearing House 
(ACH) direct deposit, by check, or by 
Fedwire transfer. 

(6) Reductions. If the State chooses to 
repay amounts representing higher per-
centages during the early quarters, any 
corresponding reduction in required 
minimum percentages is applied first 
to the last scheduled payment, then to 
the next to the last payment, and so 
forth as necessary. 

(d) Alternate repayment amounts, 
schedules, and procedures for States expe-
riencing economic distress immediately 
prior to the repayment period—(1) Repay-
ment amount. The repayment amount 
may not include amounts previously 
approved for installment repayment if 
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a State initially qualifies for the alter-
nate repayment schedule at the onset 
of an installment repayment period. 

(2) Qualifying period of economic dis-
tress. (i) A State will qualify to avail 
itself of the alternate repayment 
schedule if it demonstrates the State is 
experiencing a period of economic dis-
tress; 

(ii) A period of economic distress is 
one in which the State demonstrates 
distress for at least each of the pre-
vious 6 months, ending the month prior 
to the date of the State’s written re-
quest for an alternate repayment 
schedule, as determined by a negative 
percent change in the monthly Phila-
delphia Federal Reserve Bank State co-
incident index. 

(3) Repayment schedule. The max-
imum number of quarters allowed for 
the alternate repayment schedule is 12 
quarters (3 years), except as provided 
in paragraph (d)(5) of this section. 

(4) Quarterly repayment amounts. (i) 
The quarterly repayment amounts for 
each of the first 8 quarters in the re-
payment schedule will be the smaller 
of the repayment amount divided by 12 
quarters or the maximum quarterly re-
payment amount; 

(ii) The maximum quarterly repay-
ment amounts for each of the first 8 
quarters in the repayment schedule is 
0.25 percent of the annual State share 
determination as defined in paragraph 
(b) of this section; 

(iii) For the remaining 4 quarters, 
the quarterly repayment amount 
equals the remaining balance of the 
overpayment amount divided by the re-
maining 4 quarters. 

(5) Extended schedule. (i) For a State 
that initiated its repayment under an 
alternate payment schedule for eco-
nomic distress, the repayment schedule 
may be extended beyond 12 quarterly 
installments if the total repayment 
amount exceeds 100 percent of the esti-
mated State share of current annual 
expenditures; 

(A) In these circumstances, para-
graph (d)(3) of this section is followed 
for repayment of the amount equal to 
100 percent of the estimated State 
share of current annual expenditures. 

(B) The remaining amount of the re-
payment is in quarterly amounts equal 
to 81⁄3 percent of the estimated State 

share of current annual expenditures 
until fully repaid. 

(ii) Upon request by the State, the re-
payment schedule may be extended be-
yond 12 quarterly installments if the 
State has qualifying periods of eco-
nomic distress in accordance with 
paragraph (d)(2) of this section during 
the first 8 quarters of the alternate re-
payment schedule. 

(A) To qualify for additional quar-
ters, the States must demonstrate a 
period of economic distress in accord-
ance with paragraph (d)(2) of this sec-
tion for at least 1 month of a quarter 
during the first 8 quarters of the alter-
nate repayment schedule. 

(B) For each quarter (of the first 8 
quarters of the alternate payment 
schedule) identified as qualified period 
of economic distress, one quarter will 
be added to the remaining 4 quarters of 
the original 12 quarter repayment pe-
riod. 

(C) The total number of quarters in 
the alternate repayment schedule shall 
not exceed 20 quarters. 

(6) Repayment process. (i) Repayment 
is accomplished through deposits into 
the State’s Payment Management Sys-
tem (PMS) account; 

(ii) A State may choose to make pay-
ment by Automated Clearing House 
(ACH) direct deposit, by check, or by 
Fedwire transfer. 

(7) If the State chooses to repay 
amounts representing higher percent-
ages during the early quarters, any 
corresponding reduction in required 
minimum percentages is applied first 
to the last scheduled payment, then to 
the next to the last payment, and so 
forth as necessary. 

(e) Alternate repayment amounts, 
schedules, and procedures for States en-
tering into distress during a standard re-
payment schedule—(1) Repayment 
amount. The repayment amount may 
include amounts previously approved 
for installment repayment if a State 
enters into a qualifying period of eco-
nomic distress during an installment 
repayment period. 

(2) Qualifying period of economic dis-
tress. (i) A State will qualify to avail 
itself of the alternate repayment 
schedule if it demonstrates the State is 
experiencing economic distress; 
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(ii) A period of economic distress is 
one in which the State demonstrates 
distress for each of the previous 6 
months, that begins on the date of the 
State’s request for an alternate repay-
ment schedule, as determined by a neg-
ative percent change in the monthly 
Philadelphia Federal Reserve Bank 
State coincident index. 

(3) Repayment schedule. The max-
imum number of quarters allowed for 
the alternate repayment schedule is 12 
quarters (3 years), except as provided 
in paragraph (e)(5) of this section. 

(4) Quarterly repayment amounts. (i) 
The quarterly repayment amounts for 
each of the first 8 quarters in the re-
payment schedule will be the smaller 
of the repayment amount divided by 12 
quarters or the maximum repayment 
amount; 

(ii) The maximum quarterly repay-
ment amounts for each of the first 8 
quarters in the repayment schedule is 
0.25 percent of the annual State share 
determination as defined in paragraph 
(b) of this section; 

(iii) For the remaining 4 quarters, 
the quarterly repayment amount 
equals the remaining balance of the 
overpayment amount divided by the re-
maining 4 quarters. 

(5) Extended schedule. (i) For a State 
that initiated its repayment under the 
standard payment schedule and later 
experienced periods of economic dis-
tress and elected an alternate repay-
ment schedule, the repayment schedule 
may be extended beyond 12 quarterly 
installments if the total repayment 
amount of the remaining balance of the 
standard schedule, exceeds 100 percent 
of the estimated State share of the cur-
rent annual expenditures; 

(ii) In these circumstances, para-
graph (d)(3) of this section is followed 
for repayment of the amount equal to 
100 percent of the estimated State 
share of current annual expenditures; 

(iii) The remaining amount of the re-
payment is in quarterly amounts equal 
to 81⁄3 percent of the estimated State 
share of the current annual expendi-
tures until fully repaid. 

(6) Repayment process. (i) Repayment 
is accomplished through deposits into 
the State’s Payment Management Sys-
tem (PMS) account; 

(ii) A State may choose to make pay-
ment by Automated Clearing House 
(ACH) direct deposit, by check, or by 
Fedwire transfer. 

(7) If the State chooses to repay 
amounts representing higher percent-
ages during the early quarters, any 
corresponding reduction in required 
minimum percentages is applied first 
to the last scheduled payment, then to 
the next to the last payment, and so 
forth as necessary. 

[77 FR 31509, May 29, 2012] 

§ 430.49 Corrective action plans, sus-
pensions of procedural 
disenrollments, and civil money 
penalties. 

(a) Statutory basis. This section inter-
prets and implements section 
1902(tt)(2)(B) of the Social Security 
Act. 

(b) Corrective action plans—(1) Basis 
for corrective action. After consideration 
of any mitigating circumstances in ac-
cordance with paragraph (d) of this sec-
tion and notwithstanding whether an 
FMAP reduction has been imposed 
under § 435.928 of this subchapter, CMS 
will determine whether to require the 
State to submit a corrective action 
plan if CMS finds that the State is not 
in compliance during the period begin-
ning on April 1, 2023, through June 30, 
2024, with either of the following re-
quirements: 

(i) The requirement to submit data 
required under section 1902(tt)(1) of the 
Act in accordance with § 435.927 of this 
subchapter; or 

(ii) Federal redetermination require-
ments described at § 430.5. 

(2) Notice of need for corrective action 
plan. If, after considering mitigating 
circumstances as described in para-
graph (d) of this section, the Adminis-
trator decides to require the State to 
submit and implement a corrective ac-
tion plan for noncompliance described 
in paragraph (b)(1) of this section or to 
revise or resubmit such a plan, the Ad-
ministrator will provide the State with 
a written notice directing the State to 
submit a corrective action plan to cor-
rect the identified areas of noncompli-
ance. Such notice will— 
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(i) Explain the violation of Federal 
redetermination or reporting require-
ments that CMS has identified and the 
basis for CMS’ finding; 

(ii) Inform the State of the require-
ment to submit and implement a cor-
rective action plan: 

(iii) Include instructions on the 
method and deadline by which the 
State must submit a corrective action 
plan to CMS; and 

(iv) Explain the enforcement actions 
that CMS may pursue if the State fails 
to submit or implement an approved 
corrective action plan, including if 
CMS disapproves the State’s submitted 
CAP or if the State fails to meet the 
requirements set forth in the approved 
CAP, in accordance with this section. 

(3) Content of corrective action plan. A 
corrective action plan must describe in 
detail— 

(i) The actions the State will take 
immediately, if needed to prevent fur-
ther harm or risk of harm to bene-
ficiaries while it implements the cor-
rective action plan, including to pre-
vent increased burden for beneficiaries 
in completing the renewal process, loss 
of coverage at renewal for individuals 
who continue to meet the substantive 
eligibility criteria and whose eligi-
bility should otherwise be retained but 
for failure to meet a procedural re-
quirement, and delays in access to cov-
erage or care; 

(ii) The steps the State will take to 
ensure compliance with Federal re-
quirements, including but not limited 
to new policies, procedures, operational 
processes or systems changes it will 
implement; 

(iii) Key milestones and a detailed 
timeline for achieving compliance; and 

(iv) A plan for communicating the 
steps the State will take to prevent ac-
tual harm or risk of harm to bene-
ficiaries and to ensure compliance with 
Federal requirements per paragraphs 
(b)(3)(i) and (ii) of this section to State 
staff, including staff of non-Medicaid 
agencies or entities to which the agen-
cy has delegated authority to conduct 
redeterminations of eligibility in ac-
cordance with § 431.10(c)(1)(i) of this 
subchapter; CMS; and beneficiaries, as 
applicable. 

(4) Timeframes for submission, approval, 
and implementation of corrective action 

plan—(i) Submission. A State that re-
ceives a notice described in paragraph 
(b)(2) of this section must submit a cor-
rective action plan, including the ele-
ments in paragraph (b)(3) of this sec-
tion, not later than 14 calendar days 
from the date of the notice of non-
compliance. 

(ii) Approval. CMS must approve or 
disapprove a corrective action plan 
submitted by the State within 21 cal-
endar days of the date it is submitted. 
If CMS does not approve or disapprove 
the corrective action plan within 21 
calendar days of submission, the cor-
rective action plan will be deemed ap-
proved. 

(iii) Implementation. A State must 
begin implementation of the corrective 
action plan not later than 14 calendar 
days after the date that either the 
State receives CMS approval, or the 
corrective action plan is deemed ap-
proved. 

(5) Approval or disapproval of corrective 
action plan. A corrective action plan 
will be approved if CMS determines 
that the plan– 

(i) Meets the requirements at para-
graph (b)(3) of this section; 

(ii) Promptly eliminates or mini-
mizes any harm or risk of harm to 
beneficiaries, including increased bur-
den for beneficiaries in completing the 
renewal process, loss of coverage at re-
newal for individuals who continue to 
meet the substantive eligibility cri-
teria and whose eligibility should oth-
erwise be retained but for failure to 
meet a procedural requirement, and 
delays in access to coverage or care due 
to the noncompliance to be addressed 
by the plan; and 

(iii) Results in the State achieving 
compliance in a reasonable time, tak-
ing into account systems challenges 
and circumstances faced by the agen-
cies involved. 

(c) Suspensions of procedural 
disenrollments and civil money penalties. 
(1) After considering any applicable 
mitigating circumstances in accord-
ance with paragraph (d) of this section 
and notwithstanding whether the State 
is subject to an FMAP reduction under 
§ 435.928 of this subchapter, CMS may 
take one or both of the following ac-
tions if the State fails to submit or im-
plement an approved corrective action 
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plan, including if CMS disapproves the 
State’s submitted corrective action 
plan due to the State’s failure to in-
clude required elements in accordance 
with the requirements described in 
paragraph (b) of this section, or if the 
State fails to meet the requirements 
set forth in the approved corrective ac-
tion plan: 

(i) Require the State to suspend some 
or all procedural disenrollments, in ac-
cordance with paragraph (c)(3)(i) of 
this section; and 

(ii) Impose civil money penalties in 
accordance with paragraph (c)(3)(ii) of 
this section. 

(2) Notice. (i) Prior to requiring the 
State to suspend procedural 
disenrollments of Medicaid eligibility 
or imposing civil money penalties, 
CMS will issue a notice to the State. 
Such notice will include— 

(A) A description of the enforcement 
action(s) CMS is taking and the basis 
for such action(s); 

(B) Whether CMS is requiring the 
State to suspend some or all procedural 
disenrollments and, in the case of a 
partial suspension, the affected popu-
lations; 

(C) The date on which the State must 
begin suspending procedural 
disenrollments, if applicable; 

(D) The daily amount owed for any 
civil money penalties imposed, the 
date the penalties will begin to be 
charged, the timeline for payment (in-
cluding information on how the 
timeline for payment would be affected 
by an appeal), and instructions on how 
to submit payment; 

(E) The steps the State must take to 
cure its noncompliance and for CMS to 
lift the enforcement action(s); and 

(F) Information on the State’s appeal 
rights as described in paragraph (f) of 
this section, including the deadline to 
submit an appeal request, and the ef-
fect of requesting an appeal on the ap-
plicability of any enforcement actions 
pending the decision in such appeal. 
The notice must also provide that the 
decision outlined in the notice is final 
unless it is timely appealed as de-
scribed in paragraph (f) of this section. 

(ii) CMS may issue additional notices 
requiring a State to take additional ac-
tions (including paying increased civil 
money penalties or implementing or 

broadening the scope of a required sus-
pension of procedural disenrollments) 
if CMS identifies additional violations 
of corrective action plan provisions. 
Such notices will meet the require-
ments outlined in paragraph (c)(2)(i) of 
this section. 

(3) Scope of actions—(i) Suspensions of 
procedural disenrollments. (A) If the non-
compliance determined by CMS under 
paragraph (b)(1) of this section impacts 
a substantial number of (meaning all 
or nearly all) individuals who are or 
should have been found eligible for 
Medicaid, CMS will require the State 
to suspend all procedural 
disenrollments. 

(B) If the impact of the noncompli-
ance is limited (for example, to a spe-
cific population or geographic area), 
CMS may limit the suspension of pro-
cedural disenrollments to the impacted 
population(s). After requiring a limited 
suspension of procedural 
disenrollments, CMS may later opt to 
require the State to suspend all proce-
dural disenrollments if CMS subse-
quently determines that the impact of 
the noncompliance is greater than was 
initially determined, or if the State 
fails to comply with the initial require-
ment to suspend some procedural 
disenrollments in accordance with the 
notice issued under paragraph (c)(2) of 
this section. In these circumstances, 
CMS will issue a subsequent notice 
under paragraph (c)(2). 

(ii) Civil money penalties. CMS may re-
quire the State to pay a civil money 
penalty of not more than $100,000, as 
adjusted annually under 45 CFR part 
102, for each day that the State has not 
submitted or implemented an approved 
corrective action plan in accordance 
with the requirements described in 
paragraph (b) of this section or has 
failed to meet the requirements of the 
approved plan, until the penalty is lift-
ed due to the State meeting the condi-
tions described in paragraph (e) of this 
section. 

(A) Civil money penalties will start 
accruing five (5) calendar days after 
the date of the initial notice described 
in paragraph (c)(2) of this section and 
become payable 60 calendar days after 
the date of the notice, if not timely ap-
pealed, or 60 calendar days after 
issuance of a final determination at the 
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conclusion of any appeal pursuant to 
paragraph (f) of this section. 

(B) The amount of any applicable 
civil money penalties for failure to 
submit or implement a corrective ac-
tion plan, including if CMS disapproves 
the State’s submitted corrective action 
plan or if the State fails to meet the 
requirements set forth in the approved 
corrective action plan, will be deter-
mined according to the following for-
mula, after the date specified in para-
graph (c)(3)(ii)(A) of this section: Days 
1–30 of noncompliance: $25,000/day; 
Days 31–60 of noncompliance: $50,000/ 
day; and Days 61 or more of noncompli-
ance until lifted in accordance with 
paragraph (e) of this section: $100,000/ 
day. Each of these amounts is adjusted 
annually under 45 CFR part 102. 

(C) Consistent with paragraph 
(c)(2)(ii) of this section, if CMS identi-
fies additional violations of corrective 
action plan provisions, CMS may issue 
additional notices to increase civil 
money penalties more quickly than 
provided for by the formula in para-
graph (c)(3)(ii)(B) of this section. 

(4) Noncompliance with requirements to 
suspend procedural disenrollments or pay 
civil money penalties. If the State fails 
to suspend procedural disenrollments 
as required pursuant to a notice de-
scribed in paragraph (c)(2) of this sec-
tion, or to pay civil money penalties as 
specified in that notice, or both, CMS 
may issue an additional notice pursu-
ant to paragraph (c)(2) of this section 
to increase the civil money penalties 
to the maximum allowable daily 
amount, if not already reached, or may 
pursue additional enforcement action 
under section 1904 of the Act and 
§ 430.35 of this subpart, including with-
holding some or all Federal financial 
participation. 

(d) Mitigating circumstances. CMS will 
consider the following mitigating cir-
cumstances when deciding whether to 
take the following enforcement ac-
tions: 

(1) Requirement to submit corrective ac-
tion plan for violation of redetermination 
requirements. In the case of noncompli-
ance relating to a violation of Federal 
redetermination requirements, CMS 
may delay requiring, or determine not 
to require, a State to submit a correc-

tive action plan under paragraph (b) of 
this section if— 

(i) The noncompliance caused neither 
actual harm nor a substantial risk of 
harm to beneficiaries, including in-
creased burden for beneficiaries in 
completing the renewal process, loss of 
coverage at renewal for individuals 
who continue to meet the substantive 
eligibility criteria and whose eligi-
bility should otherwise be retained but 
for failure to meet a procedural re-
quirement, and delays in access to cov-
erage or care to beneficiaries; or 

(ii) CMS determines that there is an 
emergency or other extraordinary cir-
cumstances preventing the State’s 
compliance. 

(2) Requirement to submit corrective ac-
tion plan for violation of reporting re-
quirements. In the case of noncompli-
ance relating to a violation of the re-
porting requirements under § 435.927 of 
this subchapter, CMS may delay re-
quiring, or determine not to require, a 
State to submit a corrective action 
plan under paragraph (b) of this section 
if— 

(i) CMS has determined that the 
State implementing a corrective action 
plan is not necessary to ensure that the 
noncompliance is remedied; or 

(ii) CMS determines that there is an 
emergency or other extraordinary cir-
cumstances preventing the State’s 
compliance. 

(3) Suspensions of procedural 
disenrollments and imposition of civil 
money penalties. (i) In the case of a 
State that has failed to submit or im-
plement an approved corrective action 
plan relating to a violation of either 
the reporting requirements under 
§ 435.927 of this subchapter or Federal 
redetermination requirements, CMS 
may delay or forgo imposing civil 
money penalties if CMS determines 
that the State faces an emergency or 
other extraordinary circumstances 
that— 

(A) Occurred after the violation re-
sulting in CMS’ requirement of a CAP 
for noncompliance with Federal rede-
termination requirements or reporting 
requirements under § 435.927; and 

(B) Has significantly impeded the 
State’s ability to submit or implement 
a corrective action plan. 
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(ii) In the case of a State’s failure to 
submit or implement a corrective ac-
tion plan relating to a violation of the 
reporting requirements under § 435.927 
of this subchapter in which the under-
lying reporting violation does not im-
pede CMS’ oversight of the State’s pro-
cedural disenrollments, CMS will: 

(A) Delay suspension of procedural 
disenrollments for 1 month; and 

(B) Impose civil money penalties, ex-
cept in cases where there are also ex-
traordinary circumstances as described 
in paragraph (d)(3)(i) of this section. 

(e) Lifting of enforcement actions. (1) In 
cases where CMS had sent a State a no-
tice under paragraph (c)(2) of this sec-
tion for failure to submit or implement 
an approved corrective action plan— 

(i) The State will be required to con-
tinue any suspension of procedural 
disenrollments required pursuant to 
such notice, and any civil money pen-
alties imposed in accordance with the 
terms of such notice will continue to 
be charged, until— 

(A) For a State that failed to submit 
a corrective action plan, the State sub-
mits a corrective action plan that CMS 
determines is approvable consistent 
with paragraph (b)(5) of this section. 

(B) For a State that failed to imple-
ment an approved corrective action 
plan, the State has implemented or re-
sumed implementation of such plan. 

(ii) CMS will continue the accrual of 
civil money penalties from the date 
specified in the original notice pro-
vided to the State under paragraph 
(c)(2) of this section until CMS deter-
mines whether the plan is approvable. 
If CMS determines that the plan is ap-
provable, CMS will retroactively end 
the accrual of the civil money pen-
alties on the day the CAP was sub-
mitted and cease charging civil money 
penalties prospectively. If CMS deter-
mines that the plan is not approvable, 
CMS will continue charging civil 
money penalties imposed under the 
terms of the enforcement notice with-
out interruption until the State sub-
mits an approvable plan. 

(2) Where a State has met the condi-
tions under paragraph (e)(1)(i) of this 
section, CMS will notify the State that 
the enforcement actions are being lift-
ed. For States that were required to 
suspend procedural disenrollments, 

such notice will include the date on 
which the State may resume such 
disenrollments. For States that were 
subject to civil money penalties, such 
notice will include the date on which 
such civil money penalties stopped ac-
cruing, the total number of days for 
which civil money penalties accrued 
and the amount(s) of such civil money 
penalties, and the total amount of civil 
money penalties owed. 

(f) Administrative review—(1) Appeal to 
the Departmental Appeals Board. A State 
that is dissatisfied with CMS’s deter-
mination under paragraph (c) of this 
section that the State must suspend 
procedural disenrollments or pay civil 
money penalties because the State has 
failed to submit or implement an ap-
provable corrective action plan may 
appeal, pursuant to 45 CFR part 16, the 
imposition of such suspensions of pro-
cedural disenrollments or civil money 
penalties to the Departmental Appeals 
Board (the Board) within 30 days after 
receipt of a notice described in para-
graph (c)(2) of this section. The appeal 
request must comply with 45 CFR 16.7, 
and the process for counting days to 
submit an appeal will follow the provi-
sions under 45 CFR 16.19. The appeals 
process is governed by 45 CFR part 16. 
If the State does not submit an appeal 
request within the 30-day timeframe 
provided for an appeal to the Board, 
then the decision described in the no-
tice received by the State under para-
graph (c)(2) of this section is the final 
decision of the Secretary and is final 
agency action within the meaning of 5 
U.S.C. 704. 

(2) Reconsiderations by the Adminis-
trator. (i) If any party to the appeal is 
dissatisfied with the Board’s decision 
under paragraph (f)(1) of this section, it 
may seek the Administrator’s reconsid-
eration of that decision within 15 cal-
endar days of receiving notice of the 
decision pursuant to 45 CFR 16.21. 

(A) The request for reconsideration 
must be filed with the Administrator 
and must include a copy of the Board’s 
decision, a brief statement of why the 
party believes the decision was wrong, 
and a statement of the amount of any 
civil money penalties in dispute. 

(B) The party requesting reconsider-
ation must send a copy of the request 
described in paragraph (f)(2)(i)(A) of 
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this section to all other parties to the 
appeal and other participants in the 
appeal (as described in 45 CFR 16.16) at 
the same time that the request is filed 
with the Administrator. 

(C) Any other party to the appeal, or 
other participant in the appeal, may 
respond to the request for reconsider-
ation in writing and file their response 
with the Administrator within 15 cal-
endar days of the date the request for 
reconsideration is filed with the Ad-
ministrator. 

(D) The Administrator will review 
the Board’s decision and any additional 
information submitted by the parties 
and other participants under para-
graphs (f)(2)(i)(A) or (C) of this section 
and, within 60 calendar days after the 
Board issues notice of its decision 
under 45 CFR 16.21, will either affirm 
the Board’s decision or issue a new de-
cision. 

(ii) Within the 60-day period that is 
described in paragraph (f)(2)(i)(D) of 
this section, the Administrator may 
also modify or reverse the Board’s deci-
sion even if no party to the appeal has 
requested reconsideration of that deci-
sion. 

(iii) If no request for reconsideration 
is filed under paragraph (f)(2)(i) of this 
section and the Administrator does not 
modify or reverse the Board’s decision 
within the 60-day period described in 
paragraph (f)(2)(ii) of this section, then 
the decision of the Board is the final 
determination of the Secretary and is 
final agency action, as described in 
paragraph (f)(2)(v) of this section, and 
the Administrator will provide notice 
to all parties and other participants of 
such decision as described in paragraph 
(f)(2)(iv) of this section. 

(iv) The Administrator will provide a 
notice to all parties and other partici-
pants of the final decision together 
with a notice indicating that this is 
the final determination of the Secretary 
and is final agency action, as described 
in paragraph (f)(2)(v) of this section. 

(v) The determination of the Admin-
istrator pursuant to paragraph 
(f)(2)(i)(D) or (f)(2)(ii) of this section is 
the final determination of the Secretary 
and is final agency action within the 
meaning of 5 U.S.C. 704. 

(g) Severability. Any provision of this 
section held to be invalid or unenforce-

able by its terms, or as applied to any 
person or circumstance, or stayed 
pending further State action, shall be 
severable from this section and shall 
not affect the remainder thereof or the 
application of the provision to persons 
not similarly situated or to dissimilar 
circumstances. 

[88 FR 84733, Dec. 6, 2023] 

Subpart D—Hearings on Con-
formity of State Medicaid 
Plans and Practice to Federal 
Requirements 

§ 430.60 Scope. 
(a) This subpart sets forth the rules 

for hearings to States that appeal a de-
cision to disapprove State plan mate-
rial (under § 430.18) or to withhold Fed-
eral funds (under § 430.35), because the 
State plan or State practice in the 
Medicaid program is not in compliance 
with Federal requirements. 

(b) Nothing in this subpart is in-
tended to preclude or limit negotia-
tions between CMS and the State, 
whether before, during, or after the 
hearing to resolve the issues that are, 
or otherwise would be, considered at 
the hearing. Such negotiations and res-
olution of issues are not part of the 
hearing, and are not governed by the 
rules in this subpart except as ex-
pressly provided. 

§ 430.62 Records to be public. 
All pleadings, correspondence, exhib-

its, transcripts of testimony, excep-
tions, briefs, decisions, and other docu-
ments filed in the docket in any pro-
ceeding may be inspected and copied in 
the office of the CMS Docket Clerk. In-
quiries may be made to the Docket 
Clerk, Hearing Staff, Bureau of Eligi-
bility, Reimbursment and Coverage, 300 
East High Rise, 6325 Security Boule-
vard, Baltimore, Maryland, 21207. Tele-
phone: (301) 594–8261. 

§ 430.63 Filing and service of papers. 
(a) Filing. All papers in the pro-

ceedings are filed with the CMS Docket 
Clerk, in an original and two copies. 
Originals only of exhibits and tran-
scripts of testimony need be filed. 

(b) Service. All papers in the pro-
ceedings are served on all parties by 
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personal delivery or by mail. Service 
on the party’s designated attorney is 
considered service upon the party. 

§ 430.64 Suspension of rules. 
Upon notice to all parties, the Ad-

ministrator or the presiding officer 
may modify or waive any rule in this 
subpart upon determination that no 
party will be unduly prejudiced and the 
ends of justice will thereby be served. 

§ 430.66 Designation of presiding offi-
cer for hearing. 

(a) The presiding officer at a hearing 
is the Administrator or his designee. 

(b) The designation of the presiding 
officer is in writing. A copy of the des-
ignation is served on all parties. 

§ 430.70 Notice of hearing or oppor-
tunity for hearing. 

The Administrator mails the State a 
notice of hearing or opportunity for 
hearing that— 

(a) Specifies the time and place for 
the hearing; 

(b) Specifies the issues that will be 
considered; 

(c) Identifies the presiding officer; 
and 

(d) Is published in the FEDERAL REG-
ISTER. 

§ 430.72 Time and place of hearing. 
(a) Time. The hearing is scheduled not 

less than 30 nor more than 60 days after 
the date of notice to the State. The 
scheduled date may be changed by 
written agreement between CMS and 
the State. 

(b) Place. The hearing is conducted in 
the city in which the CMS regional of-
fice is located or in another place fixed 
by the presiding officer in light of the 
circumstances of the case, with due re-
gard for the convenience and necessity 
of the parties or their representatives. 

§ 430.74 Issues at hearing. 
The list of issues specified in the no-

tice of hearing may be augmented or 
reduced as provided in this section. 

(a) Additional issues. (1) Before a hear-
ing under § 430.35, the Administrator 
may send written notice to the State 
listing additional issues to be consid-
ered at the hearing. That notice is pub-
lished in the FEDERAL REGISTER. 

(2) If the notice of additional issues is 
furnished to the State less than 20 days 
before the scheduled hearing date, 
postponement is granted if requested 
by the State or any other party. The 
new date may be 20 days after the date 
of the notice, or a later date agreed to 
by the presiding officer. 

(b) New or modified issues. If, as a re-
sult of negotiations between CMS and 
the State, the submittal of plan 
amendment, a change in the State pro-
gram, or other actions by the State, 
any issue is resolved in whole or in 
part, but new or modified issues are 
presented, as specified by the presiding 
officer, the hearing proceeds on the 
new or modified issues. 

(c) Issues removed from consideration— 
(1) Basis for removal. If at any time be-
fore, during, or after the hearing, the 
presiding officer finds that the State 
has come into compliance with Federal 
requirements on any issue or part of an 
issue, he or she removes the appro-
priate issue or part of an issue from 
consideration. If all issues are re-
moved, the hearing is terminated. 

(2) Notice to parties. Before removing 
any issue or part of an issue from con-
sideration, the presiding officer pro-
vides all parties other than CMS and 
the State with— 

(i) A statement of the intent to re-
move and the reasons for removal; and 

(ii) A copy of the proposed State plan 
provision on which CMS and the State 
have agreed. 

(3) Opportunity for written comment. 
The notified parties have 15 days to 
submit, for consideration by the pre-
siding officer, and for the record, their 
views as to, or any information bearing 
upon, the merits of the proposed plan 
provision and the merits of the reasons 
for removing the issue from consider-
ation. 

(d) Remaining issues. The issues con-
sidered at the hearing are limited to 
those issues of which the State is noti-
fied as provided in § 430.70 and para-
graph (a) of this section, and new or 
modified issues described in paragraph 
(b) of this section. They do not include 
issues or parts of issues removed in ac-
cordance with paragraph (c) of this sec-
tion. 
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§ 430.76 Parties to the hearing. 
(a) CMS and the State. CMS and the 

State are parties to the hearing. 
(b) Other individuals—(1) Basis for par-

ticipation. Other individuals or groups 
may be recognized as parties if the 
issues to be considered at the hearing 
have caused them injury and their in-
terest is within the zone of interests to 
be protected by the governing Federal 
statute. 

(2) Petition for participation. Any indi-
vidual or group wishing to participate 
as a party must, within 15 days after 
notice of hearing is published in the 
FEDERAL REGISTER, file with the CMS 
Docket Clerk, a petition that concisely 
states— 

(i) Petitioner’s interest in the pro-
ceeding; 

(ii) Who will appear for petitioner; 
(iii) The issues on which petitioner 

wishes to participate; and 
(iv) Whether petitioner intends to 

present witnesses. 
The petitioner must also serve a copy 
of the petition on each party of record 
at that time. 

(3) Comments on petition. Any party 
may, within 5 days of receipt of the 
copy of the petition, file comments on 
it. 

(4) Action on petition. (i) The presiding 
officer promptly determines whether 
each petitioner has the requisite inter-
est in the proceedings and approves or 
denies participation accordingly. 

(ii) If petitions are made by more 
than one individual or group with com-
mon interests, the presiding officer 
may— 

(A) Request all those petitioners to 
designate a single representative; or 

(B) Recognize one or more of those 
petitioners to represent all of them. 

(iii) The presiding officer gives each 
petitioner written notice of the deci-
sion and, if the decision is to deny, 
briefly states the grounds for denial. 

(c) Amicus curiae (friend of the court)— 
(1) Petition for participation. Any person 
or organization that wishes to partici-
pate as amicus curiae must, before the 
hearing begins, file with the CMS 
Docket Clerk, a petition that concisely 
states— 

(i) The petitioners’ interest in the 
hearing; 

(ii) Who will represent the petitioner; 
and 

(iii) The issues on which the peti-
tioner intends to present argument. 

(2) Action on amicus curiae petition. 
The presiding officer may grant the pe-
tition if he or she finds that the peti-
tioner has a legitimate interest in the 
proceedings, that such participation 
will not unduly delay the outcome and 
may contribute materially to the prop-
er disposition of the issues. 

(3) Nature of amicus participation. An 
amicus curiae is not a party to the 
hearing but may participate by— 

(i) Submitting a written statement of 
position to the presiding officer before 
the beginning of the hearing; 

(ii) Presenting a brief oral statement 
at the hearing, at the point in the pro-
ceedings specified by the presiding offi-
cer; and 

(iii) Submitting a brief or written 
statement when the parties submit 
briefs. 

The amicus curiae must serve copies of 
any briefs or written statements on all 
parties. 

§ 430.80 Authority of the presiding offi-
cer. 

(a) The presiding officer has the duty 
to conduct a fair hearing, to avoid 
delay, maintain order, and make a 
record of the proceedings. He or she has 
the authority necessary to accomplish 
those ends, including but not limited 
to authority to take the following ac-
tions: 

(1) Change the date, time, and place 
of the hearing after due notice to the 
parties. This includes authority to 
postpone or adjourn the hearing in 
whole or in part. In a hearing on dis-
approval of a State plan, or State plan 
amendments, changes in the date of 
the hearing are subject to the time 
limits imposed by section 1116(a)(2) of 
the Act. 

(2) Hold conferences to settle or sim-
plify the issues, or to consider other 
matters that may aid in the expedi-
tious disposition of the issues. 

(3) Regulate participation of parties 
and amici curiae and require parties 
and amici curiae to state their position 
with respect to the various issues in 
the proceeding. 
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(4) Administer oaths and affirma-
tions. 

(5) Rule on motions and other proce-
dural items, including issuance of pro-
tective orders or other relief to a party 
against whom discovery is sought. 

(6) Regulate the course of the hearing 
and conduct of counsel. 

(7) Examine witnesses. 
(8) Receive, rule on, exclude or limit 

evidence or discovery. 
(9) Fix the time for filing motions, 

petitions, briefs, or other items. 
(10) If the presiding officer is the Ad-

ministrator, make a final decision. 
(11) If the presiding officer is a des-

ignee of the Administrator, certify the 
entire record including recommended 
findings and proposed decision to the 
Administrator. 

(12) Take any action authorized by 
the rules in this subpart or in conform-
ance with the provisions of 5 U.S.C. 551 
through 559. 

(b) The presiding officer does not 
have authority to compel by subpoena 
the production of witnesses, papers, or 
other evidence. 

(c) If the presiding officer is a des-
ignee of the Administrator, his or her 
authority pertains to the issues of 
compliance by a State with Federal re-
quirements, and does not extend to the 
question of whether, in case of any 
noncompliance, Federal payments will 
be denied in respect to the entire State 
plan or only for certain categories 
under, or parts of, the State plan af-
fected by the noncompliance. 

§ 430.83 Rights of parties. 

All parties may: 
(a) Appear by counsel or other au-

thorized representative, in all hearing 
proceedings. 

(b) Participate in any prehearing 
conference held by the presiding offi-
cer. 

(c) Agree to stipulations as to facts 
which will be made a part of the 
record. 

(d) Make opening statements at the 
hearing. 

(e) Present relevant evidence on the 
issues at the hearing. 

(f) Present witnesses who then must 
be available for cross-examination by 
all other parties. 

(g) Present oral arguments at the 
hearing. 

(h) Submit written briefs, proposed 
findings of fact, and proposed conclu-
sions of law, after the hearing. 

§ 430.86 Discovery. 

CMS and any party named in the no-
tice issued under § 430.70 has the right 
to conduct discovery (including deposi-
tions) against opposing parties. Rules 
26–37 of the Federal Rules of Civil Pro-
cedures apply to such proceedings; 
there will be no fixed rule on priority 
of discovery. Upon written motion, the 
presiding officer promptly rules upon 
any objection to discovery action initi-
ated under this section. The presiding 
officer also has the power to grant a 
protective order or relief to any party 
against whom discovery is sought and 
to restrict or control discovery so as to 
prevent undue delay in the conduct of 
the hearing. Upon the failure of any 
party to make discovery, the presiding 
officer may issue any order and impose 
any sanction (other than contempt or-
ders) authorized by Rule 37 of the Fed-
eral Rules of Civil Procedure. 

§ 430.88 Evidence. 

(a) Evidentiary purpose. The hearing is 
directed to receiving factual evidence 
and expert opinion testimony related 
to the issues involved in the pro-
ceeding. Argument is not received in 
evidence. It must be presented in state-
ments, memoranda, or briefs, as deter-
mined by the presiding officer. Brief 
opening statements, concerning the 
party’s position and what he or she in-
tends to prove, may be made at hear-
ings. 

(b) Testimony. Testimony is given 
orally under oath or affirmation by 
witnesses at the hearing. Witnesses are 
available at the hearing for cross-ex-
amination by all parties. 

(c) Stipulations and exhibits. Two or 
more parties may agree to stipulations 
of fact. Those stipulations, and any ex-
hibit proposed by any party, are ex-
changed before the hearing if the pre-
siding officer so requires. 

(d) Rules of evidence. (1) Technical 
rules of evidence do not apply to hear-
ings conducted under this subpart. 
However, rules or principles designed 
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to ensure production of the most cred-
ible evidence available and to subject 
testimony to test by cross-examination 
are applied by the presiding officer 
when reasonably necessary. 

(2) A witness may be cross-examined 
on any matter material to the pro-
ceeding without regard to the scope of 
his or her direct examination. 

(3) The presiding officer may exclude 
irrelevant, immaterial, or unduly rep-
etitious evidence. 

(4) All documents and other evidence 
offered or taken for the record are open 
to examination by the parties and an 
opportunity is given to refute facts and 
arguments advanced on either side of 
the issues. 

§ 430.90 Exclusion from hearing for 
misconduct. 

The presiding officer may imme-
diately exclude from the hearing any 
person who— 

(a) Uses disrespectful, disorderly, or 
contumacious language or engages in 
contemptuous behavior; 

(b) Refuses to comply with direc-
tions; or 

(c) Uses dilatory tactics. 

§ 430.92 Unsponsored written material. 

Letters expressing views or urging 
action and other unsponsored written 
material regarding matters in issue in 
a hearing are placed in the correspond-
ence section of the docket of the pro-
ceeding. These data are not considered 
part of the evidence or record in the 
hearing. 

§ 430.94 Official transcript. 

(a) Filing. The official transcripts of 
testimony, together with any stipula-
tions, briefs, or memoranda of law, are 
filed with CMS. 

(b) Availability of transcripts. CMS 
designates an official reporter for each 
hearing. Transcripts of testimony in 
hearings may be obtained from the of-
ficial reporter by the parties and the 
public at rates not in excess of the 
maximum rates fixed by the contract 
between CMS and the reporter. 

(c) Correction of transcript. Upon no-
tice to all parties, the presiding officer 
may authorize corrections that affect 
substantive matters in the transcript. 

§ 430.96 Record for decision. 
The transcript of testimony, exhib-

its, and all papers and requests filed in 
the proceedings, except the correspond-
ence section of the docket, including 
rulings and any recommended or initial 
decision constitute the exclusive 
record for decision. 

§ 430.100 Posthearing briefs. 
The presiding officer fixes the time 

for filing posthearing briefs, which may 
contain proposed findings of fact and 
conclusions of law. The presiding offi-
cer may also permit reply briefs. 

§ 430.102 Decisions following hearing. 
(a) Administrator presides. If the pre-

siding officer is the Administrator, he 
or she issues the hearing decision with-
in 60 days after expiration of the period 
for submission of posthearing briefs. 

(b) Administrator’s designee presides. If 
the presiding officer is other than the 
Administrator, the procedure is as fol-
lows: 

(1) Upon expiration of the period al-
lowed for submission of posthearing 
briefs, the presiding officer certifies 
the entire record, including his or her 
recommended findings and proposed de-
cision, to the Administrator. The Ad-
ministrator serves a copy of the rec-
ommended findings and proposed deci-
sion upon all parties and amici, if any. 

(2) Any party may, within 20 days, 
file with the Administrator exceptions 
to the recommended findings and pro-
posed decision and a supporting brief or 
statement. 

(3) The Administrator reviews the 
recommended decision and, within 60 
days of its issuance, issues his or her 
own decision. 

(c) Effect of Administrator’s decision. 
The decision of the Administrator 
under this section is the final decision 
of the Secretary and constitutes ‘‘final 
agency action’’ within the meaning of 5 
U.S.C. 704 and a ‘‘final determination’’ 
within the meaning of section 1116(a)(3) 
of the Act and § 430.38. The Administra-
tor’s decision is promptly served on all 
parties and amici. 

§ 430.104 Decisions that affect FFP. 
(a) Scope of decisions. If the Adminis-

trator concludes that withholding of 
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FFP is necessary because a State is out 
of compliance with Federal require-
ments, in accordance with § 430.35, the 
decision also specifies— 

(1) Whether no further payments will 
be made to the State or whether pay-
ments will be limited to parts of the 
program not affected by the non-
compliance; and 

(2) The effective date of the decision 
to withhold. 

(b) Consultation. The Administrator 
may ask the parties for recommenda-
tions or briefs or may hold conferences 
of the parties on the question of fur-
ther payments to the State. 

(c) Effective date of decision. The effec-
tive date of a decision to withhold Fed-
eral funds will not be earlier than the 
date of the Administrator’s decision 
and will not be later than the first day 
of the next calendar quarter. The pro-
visions of this section may not be 
waived under § 430.64. 

PART 431—STATE ORGANIZATION 
AND GENERAL ADMINISTRATION 

Sec. 
431.1 Purpose. 

Subpart A—Single State Agency 

431.10 Single State agency. 
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431.15 Methods of administration. 
431.16 Reports. 
431.17 Maintenance of records. 
431.18 Availability of agency program 
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431.20 Advance directives. 

Subpart B—General Administrative 
Requirements 

431.40 Basis and scope. 
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431.51 Free choice of providers. 
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data. 
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tory information. 
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431.105 Consultation to medical facilities. 
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431.151 Scope and applicability. 
431.152 State plan requirements. 
431.153 Evidentiary hearing. 
431.154 Informal reconsideration for ICFs/ 

IID. 
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and Beneficiaries 
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431.220 When a hearing is required. 
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431.224 Expedited appeals. 

PROCEDURES 
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