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activity to otherwise qualifying indi-
viduals who are unable to perform the
target activity in a manner that satis-
fies the intended goal of the target ac-
tivity.

(2) The target activity in an R&I pro-
gram must not do any of the following:

(i) Be related to Part D benefits.

(ii) Discriminate against enrollees.
To ensure that anti-discrimination re-
quirements are met, an MA organiza-
tion, in providing a rewards and incen-
tives program, must comply with para-
graph (g)(1) of this section and must
not design a program based on the
achievement of a health status meas-
urement.

(d) Reward items. (1) The reward item
for a target activity must meet all of
the following:

(i) Be offered identically to any
qualifying individual who performs the
target activity.

(ii) Be a direct tangible benefit to the
qualifying individual who performs the
target activity.

(iii) Be provided, to the enrollee,
such as through transfer of ownership
or delivery, for a target activity com-
pleted in the contract year during
which this R&I program was offered,
regardless if the enrollee is likely to
use the reward item after the contract
year.

(2) The reward item for a target ac-
tivity must not:

(i) Be offered in the form of cash,
cash equivalents, or other monetary re-
bates (including reduced cost sharing
or premiums). An item is classified as a
cash equivalent if it either:

(A) Is convertible to cash (such as a
check); or

(B) Can be used like cash (such as a
general purpose debit card).

(ii) Have a value that exceeds the
value of the target activity itself.

(iii) Involve elements of chance.

(3) Permissible reward items for a
target activity may be reward items
that:

(i) Consist of ‘“‘points’ or ‘‘tokens”
that can be used to acquire tangible
items.

(ii) Are offered in the form of a gift
card that can be redeemed only at spe-
cific retailers or retail chains or for a
specific category of items or services.
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(e) Marketing and communication re-
quirements. An MA organization that
offers an R&I program must comply
with all marketing and communica-
tions requirements in subpart V of this
part.

(f) R&I disclosure. MA organization
must make information available to
CMS upon request about the form and
manner of any rewards and incentives
programs it offers and any evaluations
of the effectiveness of such programs.

(g) Miscellaneous. (1) The MA organi-
zation’s reward and incentive program
must comply with all relevant fraud
and abuse laws, including, when appli-
cable, the anti-kickback statute and
civil monetary penalty prohibiting in-
ducements to beneficiaries. Addition-
ally, all MA program anti-discrimina-
tion prohibitions continue to apply.
The R&I program may not discrimi-
nate against enrollees based on race,
color, national origin, including lim-
ited English proficiency, sex, age, dis-
ability, chronic disease, whether a per-
son resides or receives services in an
institutional setting, frailty, health
status, or other prohibited basis.

(2) Failure to comply with R&I pro-
gram requirements may result in a vio-
lation of one or more of the basis for
sanction at §422.752(a).

(3) The reward and incentive program
is classified as a non-benefit expense in
the plan bid.

(i) If offering a reward and incentive
program, the MA organization must in-
clude all costs associated with the re-
ward and incentive program as an ad-
ministrative cost and non-benefit ex-
pense in the bid for the year in which
the reward and incentive program oper-
ates.

(ii) Disputes on rewards and incen-
tives must be treated as a grievance
under §422.564.

[86 FR 6096, Jan. 19, 2021]

§422.135 Additional telehealth bene-
fits.

(a) Definitions. For purposes of this
section, the following definitions
apply:

Additional telehealth benefits means
services:

(1) For which benefits are available
under Medicare Part B but which are
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not payable under section 1834(m) of
the Act; and

(2) That have been identified by the
MA plan for the applicable year as
clinically appropriate to furnish
through electronic exchange when the
physician (as defined in section 1861(r)
of the Act) or practitioner (described in
section 1842(b)(18)(C) of the Act) pro-
viding the service is not in the same lo-
cation as the enrollee.

Electronic erchange means electronic
information and telecommunications
technology.

(b) General rule. An MA plan may
treat additional telehealth benefits as
basic benefits covered under the origi-
nal Medicare fee-for-service program
for purposes of this part 422 provided
that the requirements of this section
are met. If the MA plan fails to comply
with the requirements of this section,
then the MA plan may not treat the
benefits provided through electronic
exchange as additional telehealth bene-
fits, but may treat them as supple-
mental benefits as described in §422.102,
subject to CMS approval.

(c) Requirements. An MA plan fur-
nishing additional telehealth benefits
must:

(1) Furnish in-person access to the
specified Part B service(s) at the elec-
tion of the enrollee.

(2) Advise each enrollee that the en-
rollee may receive the specified Part B
service(s) through an in-person visit or
through electronic exchange.

(3) Comply with the provider selec-
tion and credentialing requirements
provided in §422.204, and, when pro-
viding additional telehealth benefits,
ensure through its contract with the
provider that the provider meet and
comply with applicable State licensing
requirements and other applicable laws
for the State in which the enrollee is
located and receiving the service.

(4) Make information about coverage
of additional telehealth benefits avail-
able to CMS upon request. Information
may include, but is not limited to, sta-
tistics on use or cost, manner(s) or
method of electronic exchange, evalua-
tions of effectiveness, and demonstra-
tion of compliance with the require-
ments of this section.

(d) Requirement to use contracted pro-
viders. An MA plan furnishing addi-
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tional telehealth benefits may only do
so using contracted providers. Cov-
erage of benefits furnished by a non-
contracted provider through electronic
exchange may only be covered as a sup-
plemental benefit.

(e) Bidding. An MA plan that fully
complies with this section may include
additional telehealth benefits in its bid
for basic benefits in accordance with
§422.254.

(f) Cost sharing. MA plans offering ad-
ditional telehealth benefits may main-
tain different cost sharing for the spec-
ified Part B service(s) furnished
through an in-person visit and the
specified Part B service(s) furnished
through electronic exchange.

[84 FR 15829, Apr. 16, 2019]

§422.136 Medicare Advantage (MA)
and step therapy for Part B drugs.

(a) General. If an MA plan imple-
ments a step therapy program to con-
trol the utilization of Part B-covered
drugs, the MA organization must—

(1) Apply step therapy only to new
administrations of Part B drugs, using
at least a 3656 day lookback period;

(2) Establish policies and procedures
to educate and inform health care pro-
viders and enrollees concerning its step
therapy policies.

(3) Prior to implementation of a step
therapy program, ensure that the step
therapy program has been reviewed and
approved by the MA organization’s
pharmacy and therapeutic (P&T) com-
mittee.

(b) Step therapy and pharmacy and
therapeutic committee requirements. An
MA plan must establish a P&T com-
mittee prior to implementing any step
therapy program. An MA plan must use
a P&T committee to review and ap-
prove step therapy programs used in
connection with Part B drugs. To meet
this requirement, a MA-PD plan may
utilize an existing Part D P&T com-
mittee established for purposes of ad-
ministration of the Part D benefit
under part 423 of this chapter and an
MA plan may utilize an existing Part D
P&T committee established by an MA-
PD plan operated under the same con-
tract as the MA plan. The P&T com-
mittee must—
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