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period is deemed to have elected origi-
nal Medicare. 

[63 FR 35071, June 26, 1998; 63 FR 52612, Oct. 
1, 1998, as amended at 65 FR 40318, June 29, 
2000; 68 FR 50855, Aug. 22, 2003; 70 FR 4718, 
Jan. 28, 2005; 74 FR 1541, Jan. 12, 2009; 75 FR 
19804, Apr. 15, 2010; 76 FR 21562, Apr. 15, 2011; 
79 FR 29955, May 23, 2014; 80 FR 7959, Feb. 12, 
2015] 

Subpart C—Benefits and 
Beneficiary Protections 

SOURCE: 63 FR 35077, June 26, 1998, unless 
otherwise noted. 

§ 422.100 General requirements. 

(a) Basic rule. Subject to the condi-
tions and limitations set forth in this 
subpart, an MA organization offering 
an MA plan must provide enrollees in 
that plan with coverage of the basic 
benefits described in paragraph (c)(1) of 
this section (except that additional 
telehealth benefits may be, but are not 
required to be, offered by the MA plan) 
and, to the extent applicable, supple-
mental benefits as described in para-
graph (c)(2) of this section, by fur-
nishing the benefits directly or 
through arrangements, or by paying 
for the benefits. CMS reviews these 
benefits subject to the requirements of 
this section and the requirements in 
subpart G of this part. 

(b) Services of noncontracting providers 
and suppliers. (1) An MA organization 
must make timely and reasonable pay-
ment to or on behalf of the plan en-
rollee for the following services ob-
tained from a provider or supplier that 
does not contract with the MA organi-
zation to provide services covered by 
the MA plan: 

(i) Ambulance services dispatched 
through 911 or its local equivalent as 
provided in § 422.113. 

(ii) Emergency and urgently needed 
services as provided in § 422.113. 

(iii) Maintenance and post-stabiliza-
tion care services as provided in 
§ 422.113. 

(iv) Renal dialysis services provided 
while the enrollee was temporarily out-
side the plan’s service area. 

(v) Services for which coverage has 
been denied by the MA organization 
and found (upon appeal under subpart 
M of this part) to be services the en-

rollee was entitled to have furnished, 
or paid for, by the MA organization. 

(2) An MA plan (and an MA MSA 
plan, after the annual deductible in 
§ 422.103(d) has been met) offered by an 
MA organization satisfies paragraph (a) 
of this section with respect to benefits 
for services furnished by a noncon-
tracting provider if that MA plan pro-
vides payment in an amount the pro-
vider would have received under origi-
nal Medicare (including balance billing 
permitted under Medicare Part A and 
Part B). 

(c) Types of benefits. An MA plan in-
cludes at a minimum basic benefits, 
and also may include mandatory and 
optional supplemental benefits. 

(1) Basic benefits are all items and 
services (other than hospice care or, 
beginning in 2021, coverage for organ 
acquisitions for kidney transplants) for 
which benefits are available under 
Parts A and B of Medicare, including 
additional telehealth benefits offered 
consistent with the requirements at 
§ 422.135. 

(2) Supplemental benefits are bene-
fits offered under § 422.102. 

(i) Supplemental benefits consist of— 

(A) Mandatory supplemental benefits 
are services not covered by Medicare 
that an MA enrollee must purchase as 
part of an MA plan that are paid for in 
full, directly by (or on behalf of) Medi-
care enrollees, in the form of premiums 
or cost sharing. 

(B) Optional supplemental benefits 
are health services not covered by 
Medicare that are purchased at the op-
tion of the MA enrollee and paid for in 
full, directly by (or on behalf of) the 
Medicare enrollee, in the form of pre-
miums or cost sharing. These services 
may be grouped or offered individually. 

(ii) Supplemental benefits must meet 
the following requirements: 

(A) Except in the case of special sup-
plemental benefit for the chronically 
ill (SSBCI) offered in accordance with 
§ 422.102(f) that are not primarily 
health related, the benefits diagnose, 
prevent, or treat an illness or injury; 
compensate for physical impairments; 
act to ameliorate the functional/psy-
chological impact of injuries or health 
conditions; or reduce avoidable emer-
gency and health care utilization; 
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(B) The MA organization incurs a 
non-zero direct medical cost, except 
that in the case of a SSBCI that is not 
primarily health related that is offered 
in accordance with § 422.102, the MA or-
ganization may instead incur a non- 
zero direct non-administrative cost; 
and 

(C) The benefits are not covered by 
Medicare (This specifically includes 
Medicare Parts A, B, and D). 

(d) Availability and structure of plans. 
An MA organization offering an MA 
plan must offer it— 

(1) To all Medicare beneficiaries re-
siding in the service area of the MA 
plan; 

(2)(i) At a uniform premium, with 
uniform benefits and level of cost-shar-
ing throughout the plan’s service area, 
or segment of service area as provided 
in § 422.262(c)(2). 

(ii) MA plans may provide supple-
mental benefits (such as specific reduc-
tions in cost sharing or additional serv-
ices or items) that are tied to disease 
state or health status in a manner that 
ensures that similarly situated individ-
uals are treated uniformly; there must 
be some nexus between the health sta-
tus or disease state and the specific 
benefit package designed for enrollees 
meeting that health status or disease 
state. 

(e) Multiple plans in one service area. 
An MA organization may offer more 
than one MA plan in the same service 
area subject to the conditions and limi-
tations set forth in this subpart for 
each MA plan. 

(f) CMS review and approval of MA 
benefits and associated cost sharing. CMS 
reviews and approves MA benefits and 
associated cost sharing using written 
policy guidelines and requirements in 
this part and other CMS instructions 
to ensure all of the following: 

(1) Guidelines. Medicare-covered serv-
ices meet CMS fee-for-service guide-
lines. 

(2) Discrimination. MA organizations 
are not designing benefits to discrimi-
nate against beneficiaries, promote dis-
crimination, discourage enrollment or 
encourage disenrollment, steer subsets 
of Medicare beneficiaries to particular 
MA plans, or inhibit access to services. 

(3) Other requirements. Benefit design 
meets other MA program requirements. 

(4) In-network MOOP limit. Except as 
provided in paragraph (f)(5) of this sec-
tion, MA local plans (as defined in 
§ 422.2) must have an enrollee in-net-
work maximum out-of-pocket (MOOP) 
amount for basic benefits that is no 
greater than the annual limit cal-
culated by CMS using Medicare Fee- 
for-Service (FFS) data projections. 
With respect to a private fee-for-serv-
ice (PFFS) plan, the in-network MOOP 
limits specified in this paragraph (f)(4) 
apply. MA organizations are respon-
sible for tracking out-of-pocket spend-
ing accrued by the enrollee, and must 
alert enrollees and contracted pro-
viders when the plan’s in-network 
MOOP amount is reached. 

(i) Medicare FFS data projections in 
CMS MOOP limit calculations. For each 
year beginning on or after January 1, 
2023, CMS calculates three MOOP lim-
its using Medicare FFS data projec-
tions. For purposes of this paragraph 
(f)(4) and calculating actuarially equiv-
alent copayments as described in para-
graph (f)(7) of this section, the term 
Medicare FFS data projections means the 
projections of beneficiary out-of-pock-
et costs for the applicable contract 
year, based on recent Medicare FFS 
data, including data for beneficiaries 
with and without diagnoses of ESRD, 
that are consistent with generally ac-
cepted actuarial principles and prac-
tices as outlined in paragraph (f)(7)(i) 
of this section. The dollar ranges for 
the three MOOP limits are as follows: 

(A) Mandatory MOOP limit. One dollar 
above the intermediate MOOP limit 
and up to and including the mandatory 
MOOP limit. 

(B) Intermediate MOOP limit. One dol-
lar above the lower MOOP limit and up 
to and including the intermediate 
MOOP limit. 

(C) Lower MOOP limit. Between $0.00 
and up to and including the lower 
MOOP limit. 

(ii) MOOP type. An MA organization 
that establishes a plan’s MOOP amount 
within the dollar range specified in 
paragraphs (f)(4)(i)(A) through (C) of 
this section has the corresponding 
mandatory, intermediate, or lower 
MOOP type for purposes of paragraphs 
(f) and (j) of this section and 
§§ 422.101(d) and 422.113(b)(2)(v). 
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(iii) CMS rounding of MOOP limits. 
Each MOOP limit CMS calculates is 
rounded to the nearest $50 increment 
and in cases where the MOOP limit is 
projected to be exactly in between two 
$50 increments, CMS rounds to the 
lower $50 increment. 

(iv) MOOP limits for 2023. For 2023, 
CMS calculates the MOOP limits as 
follows, applying paragraph (f)(4)(vi)(A) 
of this section: 

(A) Mandatory MOOP limit. $7,175 (the 
95th percentile of projected contract 
year 2021 Medicare FFS beneficiary 
out-of-pocket spending for bene-
ficiaries without diagnoses of ESRD) 
plus 70 percent of the ESRD cost dif-
ferential unless: The resulting MOOP 
limit (after application of the rounding 
rules in paragraph (f)(4)(iii) of this sec-
tion) reflects an increase greater than 
10 percent compared to the mandatory 
MOOP limit from the prior year, in 
which case CMS caps the increase to 
the mandatory MOOP limit by 10 per-
cent of the prior year’s MOOP limit. 

(B) Intermediate MOOP limit. The nu-
meric midpoint between the mandatory 
and lower MOOP limits (calculated be-
fore application of the rounding rules 
in paragraph (f)(4)(iii) of this section 
and after application of the 10 percent 
cap on increases to the mandatory and 
lower MOOP limits from the prior year 
in paragraphs (f)(4)(iv)(A) and (C) of 
this section). 

(C) Lower MOOP limit. $3,360 (the 85th 
percentile of projected contract year 
2021 Medicare FFS beneficiary out-of- 
pocket spending for beneficiaries with-
out diagnoses of ESRD) plus 70 percent 
of the ESRD cost differential unless: 
The resulting MOOP limit (after appli-
cation of the rounding rules in para-
graph (f)(4)(iii) of this section) reflects 
an increase greater than 10 percent 
compared to the voluntary MOOP limit 
from the prior year, in which case CMS 
caps the increase to the lower MOOP 
limit by 10 percent of the prior year’s 
MOOP limit. 

(v) MOOP limits for 2024 and subse-
quent years. For 2024 and subsequent 
years, CMS annually calculates the 
MOOP limits as follows, applying para-
graph (f)(4)(vi)(B) of this section: 

(A) Mandatory and lower MOOP limits. 
The prior year’s MOOP limits are in-
creased or decreased for the upcoming 

contract year to reflect the applicable 
percentiles (95th for the mandatory 
MOOP and 85th for the lower MOOP) of 
the Medicare FFS data projections un-
less: Either of the resulting MOOP lim-
its reflect an increase greater than 10 
percent compared to the same type of 
MOOP limit from the prior year, in 
which case CMS caps the increase to 
the applicable MOOP limit(s) by 10 per-
cent of the prior year’s MOOP limit an-
nually until the MOOP limit(s) reflects 
the applicable percentile(s). 

(B) Intermediate MOOP limit. Is either 
maintained at the prior year’s limit or 
if either the mandatory or lower MOOP 
limit changes from the prior year, up-
dated to the new numeric midpoint be-
tween the mandatory and lower MOOP 
limits (calculated before application of 
the rounding rules in paragraph 
(f)(4)(iii) of this section and after appli-
cation of the 10-percent cap on in-
creases to the mandatory and lower 
MOOP limits from the prior year in 
paragraph (f)(4)(v)(A) of this section). 

(vi) CMS calculation of the ESRD cost 
differential. For purposes of the ESRD 
cost transition methodology to cal-
culate annual MOOP limits contained 
in this section, the ESRD cost differen-
tial is the difference between, first, for 
the mandatory MOOP limit, $7,175 and 
for the lower MOOP limit, $3,360 and 
second, for the mandatory MOOP limit, 
the 95th percentile and, for the lower 
MOOP limit, the 85th percentile of the 
Medicare FFS data projections for each 
year between 2023 and 2024. CMS transi-
tions to using the Medicare FFS data 
projections by factoring in a percent-
age of the ESRD cost differential on 
the following schedule: 

(A) For 2023, CMS uses projected 
Medicare FFS beneficiary out-of-pock-
et spending for beneficiaries without 
diagnoses of ESRD plus 70 percent of 
the ESRD cost differential. 

(B) For 2024 and subsequent years, 
CMS uses the Medicare FFS data pro-
jections. 

(5) Combined MOOP limit. With re-
spect to a local PPO plan, the MOOP 
limits specified under paragraph (f)(4) 
of this section apply only to use of in- 
network providers. 

(i) Combined and total catastrophic 
MOOP limits. MA local PPO plans must 
establish a combined enrollee MOOP 
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amount for basic benefits that are pro-
vided in-network and out-of-network 
that is no greater than the total cata-
strophic limit applicable to regional 
plans in § 422.101(d)(3). 

(ii) In-network and combined MOOP 
type. The type of in-network MOOP 
limit dictates the type of combined 
MOOP limit the MA plan may use. MA 
PPO plans must have the same MOOP 
type (lower, intermediate, or manda-
tory) for the in-network MOOP limit 
and combined limit on in-network and 
out-of-network out-of-pocket expendi-
tures. 

(iii) MOOP limit attainment. MA orga-
nizations are responsible for tracking 
out-of-pocket spending accrued by the 
enrollee and must alert enrollees and 
contracted providers when the com-
bined MOOP amount is reached. 

(6) General cost sharing limits. Cost 
sharing for basic benefits specified by 
CMS does not exceed levels annually 
determined by CMS to be discrimina-
tory for such services. For each year 
beginning on or after January 1, 2023, a 
MA organization must establish cost 
sharing for basic benefits that complies 
with the cost sharing limits in this 
paragraph (f)(6), paragraph (j) of this 
section, and § 422.113(b)(2), which are in 
addition to any other limits and rules 
applicable to MA cost sharing, includ-
ing the requirement in § 422.254(b)(4) 
that overall MA cost sharing for basic 
benefits be actuarially equivalent to 
Medicare FFS cost sharing. Cost shar-
ing may be a coinsurance or copay-
ment; a cost sharing limit is calculated 
for a plan benefit package service cat-
egory or for a reasonable group of bene-
fits covered under the plan. For pur-
poses of cost sharing evaluation, the 
analysis is completed at the plan (or 
segment) level. An MA plan must not 
charge an enrollee a copayment for a 
basic benefit that is greater than the 
cost of the covered service(s). 

(i) The 50 percent cap on original Medi-
care benefits. For in-network basic ben-
efits that are not specifically addressed 
in this paragraph (f)(6), paragraph (j)(1) 
of this section, or § 422.113(b)(2), and for 
out-of-network basic benefits, MA 
plans must not establish a cost sharing 
amount that exceeds 50 percent coin-
surance or an actuarially equivalent 
copayment value (calculated by CMS 

following the requirements in para-
graph (f)(7) of this section or, if CMS 
does not calculate a copayment limit, 
based on the average Medicare FFS al-
lowable amount for the plan service 
area or the estimated total MA plan fi-
nancial liability for the service cat-
egory or for a reasonable group of bene-
fits in the PBP for that contract year). 
The rules in this paragraph (f)(6)(i) 
apply regardless of the type of MOOP 
limit established by the plan. 

(ii) Copayment rounding rules. The fol-
lowing rounding rules apply in calcu-
lating copayment limits and in evalu-
ating compliance with this paragraph 
(f)(6) and paragraphs (f)(7), (f)(8), and 
(j)(1) of this section: 

(A) For service categories subject to 
paragraph (f)(6)(i) of this section, pro-
fessional services subject to paragraph 
(f)(6)(iii) of this section, and benefits 
listed in paragraph (j)(1)(i) of this sec-
tion, the final actuarially equivalent 
copayment value is rounded to the 
nearest whole $5. 

(B) For inpatient hospital acute and 
psychiatric and skilled nursing facility 
cost sharing limits subject to para-
graphs (f)(6)(iv) and (j)(1)(i)(C) of this 
section, the final actuarially equiva-
lent copayment value is rounded to the 
nearest whole $1. 

(C) When the actuarially equivalent 
copayment value is projected to be ex-
actly between two increments, the 
final figure is rounded to the lower dol-
lar amount. 

(iii) Cost sharing limits for professional 
services. (A) For in-network basic bene-
fits that are professional services, in-
cluding primary care services, physi-
cian specialist services, partial hos-
pitalization, and rehabilitation serv-
ices, an MA plan must not establish 
cost sharing that exceeds the limits in 
this paragraph (f)(6)(iii) for the MOOP 
limit established by the MA plan. 

(B) When calculating copayment lim-
its for purposes of this paragraph, CMS 
calculates an actuarially equivalent 
value to the coinsurance limits in this 
paragraph (f)(6)(iii), subject to the re-
quirements in paragraph (f)(7) of this 
section and the restrictions on in-
creases to copayment limits in para-
graph (f)(8) of this section. If CMS does 
not calculate a copayment limit for a 
professional service category, the MA 
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plan must not establish a copayment 
that exceeds the actuarially equivalent 
value to the coinsurance limits in this 
paragraph (f)(6)(iii) based on the esti-
mated total MA plan financial liability 
for that benefit for that contract year. 

(C) For 2023, MA plans must not ex-
ceed the cost sharing limits for profes-
sional service categories, as follows: 

(1) Mandatory MOOP limit. 45 percent 
coinsurance or an actuarially equiva-
lent copayment value and the MA plan 
must not pay less than 55 percent of 
the estimated total MA plan financial 
liability for the benefit. 

(2) Intermediate MOOP limit. 47 per-
cent coinsurance or an actuarially 
equivalent copayment value and the 
MA plan must not pay less than 53 per-
cent of the estimated total MA plan fi-
nancial liability for the benefit. 

(3) Lower MOOP limit. 50 percent coin-
surance or an actuarially equivalent 
copayment value and the MA plan 
must not pay less than 50 percent of 
the estimated total MA plan financial 
liability. 

(D) For 2024, MA plans must not ex-
ceed the cost sharing limits for profes-
sional service categories, as follows: 

(1) Mandatory MOOP limit. 40 percent 
coinsurance or an actuarially equiva-
lent copayment value and the MA plan 
must not pay less than 60 percent of 
the estimated total MA plan financial 
liability for the benefit. 

(2) Intermediate MOOP limit. 45 per-
cent coinsurance or an actuarially 
equivalent copayment value and the 
MA plan must not pay less than 55 per-
cent of the estimated total MA plan fi-
nancial liability for the benefit. 

(3) Lower MOOP limit. 50 percent coin-
surance or an actuarially equivalent 
copayment value and the MA plan 
must not pay less than 50 percent of 
the estimated total MA plan financial 
liability. 

(E) For 2025, MA plans must not ex-
ceed the cost sharing limits for profes-
sional service categories, as follows: 

(1) Mandatory MOOP limit. 35 percent 
coinsurance or an actuarially equiva-
lent copayment value and the MA plan 
must not pay less than 65 percent of 
the estimated total MA plan financial 
liability for the benefit. 

(2) Intermediate MOOP limit. 42 per-
cent coinsurance or an actuarially 

equivalent copayment value and the 
MA plan must not pay less than 58 per-
cent of the estimated total MA plan fi-
nancial liability for the benefit. 

(3) Lower MOOP limit. 50 percent coin-
surance or an actuarially equivalent 
copayment value and the MA plan 
must not pay less than 50 percent of 
the estimated total MA plan financial 
liability. 

(F) For 2026 and subsequent years, 
MA plans must not exceed the cost 
sharing limits for professional service 
categories, as follows: 

(1) Mandatory MOOP limit. 30 percent 
coinsurance or an actuarially equiva-
lent copayment value and the MA plan 
must not pay less than 70 percent of 
the estimated total MA plan financial 
liability for the benefit. 

(2) Intermediate MOOP limit. 40 per-
cent coinsurance or an actuarially 
equivalent copayment value and the 
MA plan must not pay less than 60 per-
cent of the estimated total MA plan fi-
nancial liability for the benefit. 

(3) Lower MOOP limit. 50 percent coin-
surance or an actuarially equivalent 
copayment value and the MA plan 
must not pay less than 50 percent of 
the estimated total MA plan financial 
liability. 

(iv) Inpatient hospital acute and psy-
chiatric service category cost sharing lim-
its. (A) For in-network basic benefits 
that are inpatient hospital acute and 
psychiatric service categories, an MA 
plan must not establish cost sharing 
that exceeds the limits calculated by 
CMS under paragraph (f)(6)(iv) of this 
section and subject to paragraph (f)(7) 
of this section for the MOOP limit es-
tablished by the MA plan. 

(B) Cost sharing limits for inpatient 
hospital acute and psychiatric service 
categories are calculated for the fol-
lowing seven length-of-stay scenarios 
for a period for which cost sharing 
would apply under original Medicare: 
Inpatient hospital acute stay scenarios 
of 3 days, 6 days, 10 days, and 60 days 
and inpatient hospital psychiatric stay 
scenarios of 8 days, 15 days, and 60 
days. 

(C) CMS calculates the inpatient hos-
pital acute and psychiatric service cat-
egory cost sharing limits annually 
using projections of Medicare FFS out- 
of-pocket costs and utilization for the 
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applicable year and length of stay sce-
nario and factors in out-of-pocket costs 
incurred by beneficiaries with diag-
noses of ESRD on the transition sched-
ule described in paragraphs (f)(4)(vi)(A) 
through (B) of this section and may 
also use patient utilization informa-
tion from MA encounter data. 

(D) Provided that the total cost shar-
ing for the inpatient benefit does not 
exceed the MA plan’s MOOP limit or 
overall cost sharing for inpatient bene-
fits in original Medicare on a per mem-
ber per month actuarially equivalent 
basis, cost sharing applicable to inpa-
tient hospital acute and psychiatric 
service categories is permitted up to 
the following limits (based on original 
Medicare cost sharing for a new benefit 
period): 

(1) Mandatory MOOP limit. Cost shar-
ing must not exceed 100 percent of esti-
mated Medicare FFS cost sharing, in-
cluding the projected Part A deductible 
and related Part B costs, for each 
length-of-stay scenario. 

(2) Intermediate MOOP limit. Cost 
sharing must not exceed the numeric 
midpoint between the cost sharing lim-
its established in paragraphs 
(f)(6)(iv)(D)(1) and (3) of this section for 
the same inpatient hospital length of 
stay scenario, before application of the 
rounding rules in paragraph (f)(6)(ii) of 
this section. 

(3) Lower MOOP limit. Cost sharing 
must not exceed 125 percent of esti-
mated Medicare FFS cost sharing, in-
cluding the projected Part A deductible 
and related Part B costs, for each 
length of stay scenario other than the 
inpatient hospital acute 60-day length- 
of-stay for MA plans that establish a 
lower MOOP limit. For inpatient hos-
pital acute 60-day length of stays, MA 
plans that establish a lower MOOP 
limit have the flexibility to establish 
cost sharing above 125 percent of esti-
mated Medicare FFS cost sharing. 

(7) Using generally accepted actuarial 
principles and practices. (i) Application of 
generally accepted actuarial principles 
and practices. The projections and cal-
culations used in the methodologies de-
scribed in paragraphs (f)(4), (f)(5), (f)(6), 
(f)(7)(ii), (f)(8), and (j) of this section 
and in § 422.101(d)(2) and (3) must be 
made using generally accepted actu-
arial principles and practices. 

(A) In applying generally accepted 

actuarial principles and practices, ac-

tuarial judgment and discretion may 

be used, including taking into account 

information such as changes in legisla-

tion (such as changes in Medicare bene-

fits), Medicare payment policy, trends 

over several years of data, and external 

variables (such as public health emer-

gencies); selecting among different ap-

proaches (such as weighting for utiliza-

tion and using average or median val-

ues); and in selecting data or data sam-

ples. 

(B) MA organizations must use gen-

erally accepted actuarial principles 

and practices in complying with the 

regulations in paragraphs (f)(6) and (j) 

of this section. 

(C) CMS applies generally accepted 

actuarial principles and practices in 

evaluating MA plan compliance with 

paragraphs (f)(6) and (j) of this section. 

(ii) CMS calculation of actuarially 
equivalent copayment limits. As feasible 

and appropriate to carry out program 

purposes, CMS calculates copayment 

limits for basic benefits in accordance 

with paragraphs (f)(6)(i) and (iii) and 

(j)(1) of this section. Beginning Janu-

ary 1, 2023, unless specified otherwise 

in paragraphs (f)(6) and (j)(1) of this 

section, CMS calculates these copay-

ment limits at an actuarially equiva-

lent value to the cost sharing standard 

as follows: 

(A) Using Medicare FFS data projec-
tions, as defined in paragraph (f)(4)(i) 
of this section, for the applicable year 
and service category. 

(B) Using patient utilization informa-
tion from MA encounter data, in addi-
tion to the Medicare FFS data projec-
tions (including cost and utilization 
data), if available and where appro-
priate to consider utilization dif-
ferences between Medicare FFS bene-
ficiaries and MA enrollees to reach a 
value that most closely reflects an ac-
tuarially equivalent copayment for the 
benefit and beneficiary population. 

(C) Selecting a particular approach 
to calculate an actuarially equivalent 
copayment value in situations where 
there may be multiple or a range of ac-
tuarially equivalent copayment values 
for a service category in order to carry 
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out program purposes, including: Set-
ting copayment limits that most close-
ly reflect an actuarially equivalent co-
payment for the benefit and bene-
ficiary population, protecting against 
discriminatory cost sharing, and avoid-
ing unnecessary fluctuations in cost 
sharing that may confuse beneficiaries. 

(D) Applying the actuarially equiva-
lent copayment transition in para-
graph (f)(8) of this section. 

(E) Applying rounding rules in para-
graph (f)(6)(ii) of this section. 

(iii) CMS issuance of annual guidance. 
CMS issues guidance that specifies the 
MOOP limits and cost sharing stand-
ards for the upcoming contract year 
(beginning with contract year 2024) 
that are set and calculated using the 
methodology and standards in para-
graphs (f) and (j) of this section and 
§§ 422.101(d) and 422.113. This guidance is 
released prior to bid submission to 
allow sufficient time for MA organiza-
tions to prepare and submit plan bids. 
Unless a public comment period is im-
practicable, unnecessary, or contrary 
to the public interest, CMS provides a 
public notice and comment period on 
the projected MOOP limits and cost 
sharing standards for the upcoming 
contract year. 

(8) Annual cap on CMS increasing co-
payment limits during the actuarially 
equivalent copayment transition. For 2023 
through 2025, CMS sets a copayment 
limit for a service category subject to 
paragraph (f)(6)(iii) or (j)(1) of this sec-
tion at an amount that is the lesser of 
an actuarially equivalent value to the 
applicable cost sharing standard (from 
paragraph (f)(6)(iii) or (j)(1) of this sec-
tion) or the value resulting from the 
actuarially equivalent copayment 
transition in paragraph (f)(8)(ii) of this 
section for that service category. 

(i) CMS calculation of the actuarially 
equivalent copayment differential. For 
purposes of this section, the actuari-
ally equivalent copayment differential 
is as follows: 

(A) For cost sharing at the manda-
tory and lower MOOP limits, the dif-
ference between, first, the copayment 
limit set for a plan benefit package 
service category based on the MOOP 
type for 2022 and second, the copay-
ment value for the same service cat-
egory that is actuarially equivalent to 

the coinsurance limits in paragraphs 

(f)(6)(iii) and (j)(1) of this section that 

apply in 2026 based on the MOOP type, 

using the Medicare FFS data projec-

tions that are updated each year to re-

flect the costs of the contract year for 

which the copayment limit will apply. 

(B) For cost sharing at the inter-

mediate MOOP limit, the difference be-

tween, first, the copayment limit set 

for a plan benefit package service cat-

egory based on the mandatory MOOP 

type for 2022 and second, the copay-

ment value for the same service cat-

egory that is actuarially equivalent to 

the coinsurance limits in paragraphs 

(f)(6)(iii) and (j)(1) of this section that 

apply in 2026 for the intermediate 

MOOP type, using the Medicare FFS 

data projections that are updated each 

year to reflect the costs of the contract 

year for which the copayment limit 

will apply. 

(ii) CMS’s actuarially equivalent copay-

ment transition. For service categories 

subject to the cost sharing standards in 

paragraphs (f)(6)(iii) and (j)(1) of this 

section, copayment limits calculated 

by CMS for 2023 through 2025 are 

capped at the amounts calculated 

under this paragraph, unless specified 

otherwise in paragraph (f)(8) of this 

section, rounded as provided in para-

graph (f)(6)(ii) of this section: 

(A) For 2023, CMS uses the copay-

ment limits set for 2022 plus 25 percent 

of the actuarially equivalent copay-

ment differential. 

(B) For 2024, CMS uses the copay-

ment limits set for 2022 plus 50 percent 

of the actuarially equivalent copay-

ment differential. 

(C) For 2025, CMS uses the copayment 

limits set for 2022 plus 75 percent of the 

actuarially equivalent copayment dif-

ferential. 

(D) For 2026 and subsequent years, 

CMS calculates service category copay-

ment limits at the projected actuari-

ally equivalent value to the cost shar-

ing standards in paragraphs 

(f)(6)(iii)(F) and (j)(1) of this section 

and subject to paragraph (f)(7) of this 

section. 

(9) Bundled cost sharing. Cost sharing 

(copayments and coinsurance) for basic 
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benefits must reflect the enrollee’s en-
tire cost sharing responsibility, inclu-
sive of professional, facility, or pro-
vider setting charges, by combining (or 
bundling) all applicable fees into the 
cost sharing amount for that par-
ticular service(s) and setting(s) and be 
clearly reflected as a single, total cost 
sharing in appropriate materials dis-
tributed to beneficiaries for basic bene-
fits. 

(g) Benefits affecting screening mam-
mography, influenza vaccine, and 
pneumoccal vaccine. (1) Enrollees of MA 
organizations may directly access 
(through self-referral) screening mam-
mography and influenza vaccine. 

(2) MA organizations may not impose 
cost-sharing for influenza vaccine and 
pneumococcal vaccine on their MA 
plan enrollees. 

(h) Requirements relating to Medicare 
conditions of participation. Basic bene-
fits must be furnished through pro-
viders meeting the requirements in 
§ 422.204(b)(3). 

(i) Provider networks. The MA plans 
offered by an MA organization may 
share a provider network as long as 
each MA plan independently meets the 
access and availability standards de-
scribed at § 422.112, as determined by 
CMS. 

(j) Cost sharing and actuarial equiva-
lence standards for basic benefits—(1) 
Specific benefits for which cost sharing 
may not exceed cost sharing under origi-
nal Medicare. (i) General rule. For each 
year beginning on or after January 1, 
2023, in-network cost sharing estab-
lished by an MA plan for the basic ben-
efits listed in this paragraph may not 
exceed the cost sharing required under 
original Medicare. When an MA plan 
uses coinsurance, the coinsurance must 
not exceed the coinsurance charged in 
original Medicare. When an MA plan 
uses copayments, the copayment must 
not exceed the actuarially equivalent 
value calculated using the rules in 
paragraph (j)(1)(ii) of this section. The 
benefits listed in this paragraph are as 
follows: 

(A) Chemotherapy administration 
services to include chemotherapy/radi-
ation drugs and radiation therapy inte-
gral to the treatment regimen. 

(B) Renal dialysis services as defined 
at section 1881(b)(14)(B) of the Act. 

(C) Skilled nursing care, defined as 
services provided during a covered stay 
in a skilled nursing facility during the 
period for which cost sharing would 
apply under original Medicare, when 
the MA plan establishes the mandatory 
MOOP type; when the MA plan estab-
lishes the lower MOOP type, the cost 
sharing must not be greater than $20 
per day for the first 20 days of a SNF 
stay; when the MA plan establishes the 
intermediate MOOP type, the cost 
sharing must not be greater than $10 
per day for the first 20 days of a SNF 
stay. 

(1) Regardless of the MOOP amount 
established by the MA plan, the per- 
day cost sharing for days 21 through 100 
must not be greater than one eighth of 
the projected (or actual) Part A de-
ductible amount. 

(2) Total cost sharing for the overall 
SNF benefit must not be greater than 
the per member per month actuarially 
equivalent cost sharing for the SNF 
benefit in original Medicare. 

(D) Home health services (as defined 
in section 1861(m) of the Act), when the 
MA plan establishes a mandatory or in-
termediate MOOP type; when the MA 
plan establishes the lower MOOP type, 
the cost sharing must not be greater 
than 20 percent coinsurance or an actu-
arially equivalent copayment. 

(E) The following specific service cat-
egories of durable medical equipment 
(DME): Equipment, prosthetics, med-
ical supplies, diabetes monitoring sup-
plies, diabetic shoes or inserts when 
the MA plan establishes the mandatory 
MOOP limit. For all MOOP limits, 
total cost sharing for the overall DME 
benefit must not be greater than the 
per member per month actuarially 
equivalent cost sharing for the DME 
benefit in original Medicare. 

(F) Other drugs covered under Part B 
of original Medicare (that is, Part B 
drugs not included in paragraph 
(j)(1)(i)(A) of this section). 

(ii) Rules for calculating copayment 
limits. For 2023 and subsequent years, 
CMS calculates copayment limits for 
the basic benefits listed in paragraph 
(j)(1)(i) of this section subject to the re-
quirements in paragraph (f)(7) of this 
section and the restrictions on in-
creases to copayment limits in para-
graph (f)(8) of this section. If CMS does 
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not calculate a copayment limit for a 
benefit listed in paragraph (j)(1)(i) of 
this section, an MA plan must estab-
lish a copayment that does not exceed 
an actuarially equivalent value to the 
coinsurance required under original 
Medicare; such actuarially equivalent 
value must be established in accord-
ance with paragraph (f)(7)(i) of this sec-
tion and based on the average Medicare 
FFS allowed amount in the plan’s serv-
ice area or the estimated total MA plan 
financial liability for that benefit for 
that contract year. 

(2) Actuarially equivalent cost sharing 
evaluation for all basic benefits and spe-
cific categories of basic benefits in the ag-
gregate. For each year beginning on or 
after January 1, 2023, an MA plan’s 
total cost sharing for all basic benefits, 
excluding out of network benefits cov-
ered by a regional MA plan, must not 
exceed cost sharing for those benefits 
in original Medicare on a per member 
per month actuarially equivalent basis. 

(i) MA plans must have cost sharing 
for the following specific benefit cat-
egories that does not exceed the cost 
sharing for those benefit categories in 
original Medicare on a per member per 
month actuarially equivalent basis: 

(A) Inpatient hospital acute and psy-
chiatric services, defined as services 
provided during a covered inpatient 
stay during the period for which cost 
sharing would apply under original 
Medicare. 

(B) Durable medical equipment 
(DME). 

(C) Drugs and biologics covered under 
Part B of original Medicare. 

(D) Skilled nursing care, defined as 
services provided during a covered stay 
in a skilled nursing facility during the 
period for which cost sharing would 
apply under original Medicare. 

(ii) CMS may extend flexibility for 
MA plans when evaluating compliance 
with the requirements in paragraph 
(j)(2)(i) of this section regarding actu-
arial equivalent cost sharing for all 
basic benefits and specific categories of 
basic benefits to the extent that it is 
actuarially justifiable provided that 
the MA plan’s cost sharing is based on 
generally accepted actuarial principles 
and practices (consistent with para-
graph (f)(7) of this section), supporting 
documentation included in the bid, and 

the MA plan’s cost sharing for specific 

service categories otherwise satisfies 

applicable cost sharing standards. 

(k) Cost sharing for in-network preven-

tive services. MA organizations may not 

charge deductibles, copayments, or co-

insurance for in-network Medicare-cov-

ered preventive services (as defined in 

§ 410.152(l)). 

(l) Coverage of DME. MA organiza-

tions— 

(1) Must cover and ensure enrollees 

have access to all categories of DME 

covered under Part B; and 

(2) May, within specific categories of 

DME, limit coverage to certain DME 

brands, items, and supplies of preferred 

manufacturers provided the MA organi-

zation ensures all of the following: 

(i) Its contracts with DME suppliers 

ensure that enrollees have access to all 

DME brands, items, and supplies of pre-

ferred manufacturers. 

(ii) Its enrollees have access to all 

medically-necessary DME brands, 

items, and supplies of non-preferred 

manufacturers. 

(iii) At the enrollees’ request, it pro-

vides for an appropriate transition 

process for new enrollees during the 

first 90 days of their coverage under its 

MA plan, during which time the MA or-

ganization will do the following: 

(A) Ensure the provision of a transi-

tion supply of DME brands, items, and 

supplies of non-preferred manufactur-

ers. 

(B) Provide for the repair of DME 

brands, items, and supplies of non-pre-

ferred manufacturers. 

(iv) It makes no negative changes to 

its DME brands, items, and supplies of 

preferred manufacturers during the 

plan year. 

(v) It treats denials of DME brands, 

items, and supplies of non-preferred 

manufacturers as organization deter-

minations subject to § 422.566. 

(vi) It discloses DME coverage limi-

tations and beneficiary appeal rights in 

the case of a denial of a DME brand, 

item, or supply of a non-preferred man-

ufacturer as part of the description of 

benefits required under § 422.111(b)(2) 

and § 422.111(h). 
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(vii) It provides full coverage, with-
out limitation on brand and manufac-
turer, to all DME categories or subcat-
egories annually determined by CMS to 
require full coverage. 

(m) Special requirements during a dis-
aster or emergency. (1) When a disaster 
or emergency is declared as described 
in paragraph (m)(2) of this section and 
there is disruption of access to health 
care as described in paragraph (m)(6) of 
this section, an MA organization offer-
ing an MA plan must, until the end 
date specified in paragraph (m)(3) of 
this section occurs, ensure access to 
covered benefits in the following man-
ner: 

(i) Cover Medicare Parts A and B 
services and supplemental Part C plan 
benefits furnished at non-contracted 
facilities subject to § 422.204(b)(3). 

(ii) Waive, in full, requirements for 
gatekeeper referrals where applicable. 

(iii) Provide the same cost-sharing 
for the enrollee as if the service or ben-
efit had been furnished at a plan-con-
tracted facility. 

(iv) Make changes that benefit the 
enrollee effective immediately without 
the 30-day notification requirement at 
§ 422.111(d)(3). 

(2) Declarations of disasters. A declara-
tion of a disaster or emergency will 
identify the geographic area affected 
by the event and may be made as one 
of the following: 

(i) Presidential declaration of a dis-
aster or emergency under the either of 
the following: 

(A) Stafford Act. 

(B) National Emergencies Act. 

(ii) Secretarial declaration of a pub-
lic health emergency under section 319 
of the Public Health Service Act. 

(iii) Declaration by the Governor of a 
State or Protectorate. 

(3) End of the special requirements for 
the disaster or emergency. An MA organi-
zation must continue furnishing access 
to benefits as specified in paragraphs 
(m)(1)(i) through (iv) of this section for 
30 days after the conditions described 
in paragraph (m)(3)(i) or (ii) of this sec-
tion occur with respect to all applica-
ble emergencies or after the condition 
described in paragraph (m)(3)(iii) of 
this section occurs, whichever is ear-
lier: 

(i) All sources that declared a dis-
aster or emergency that include the 
service area declare an end. 

(ii) No end date was identified as de-
scribed in paragraph (m)(3)(i) of this 
section, and all applicable emergencies 
or disasters declared for the area have 
ended, including through expiration of 
the declaration or any renewal of such 
declaration. 

(iii) There is no longer a disruption of 
access to health care as defined in 
paragraph (m)(6) of this section. 

(4) MA plans unable to operate. An MA 
plan that cannot resume normal oper-
ations by the end of the disaster or 
emergency as described in paragraph 
(m)(3)(i) or (ii) of this section must no-
tify CMS. 

(5) Disclosure. In addition to other re-
quirements of annual disclosure under 
§ 422.111, an organization must do all of 
the following: 

(i) Indicate the terms and conditions 
of payment during the disaster or 
emergency for non-contracted pro-
viders furnishing benefits to plan en-
rollees residing in the affected service 
area(s). 

(ii) Annually notify enrollees of the 
information listed in paragraphs (m)(1) 
through (3) and (m)(5) of this section. 

(iii) Provide the information de-
scribed in paragraphs (m)(1), (2), and (3) 
and (m)(5)(i) of this section on its 
website. 

(6) Disruption of access to health care. 
A disruption of access to health care 
for the purpose of paragraph (m) of this 
section is an interruption or inter-
ference in the service area (as defined 
at § 422.2) such that enrollees do not 
have the ability to access contracted 
providers or contracted providers do 
not have the ability to provide needed 
services to enrollees, resulting in MA 
plans failing to meet the normal pre-
vailing patterns of community health 
care delivery in the service area under 
§ 422.112(a). 

(n) Digital health education program. 
MA organizations must establish pro-
cedures to identify and offer digital 
health education to enrollees with low 
digital health literacy to assist with 
accessing any medically necessary cov-
ered benefits that are furnished when 
the enrollee and the provider are not in 
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the same location using electronic ex-
change, as defined in § 422.135. 

(1) The MA organization must make 
information about its digital health 
literacy screening and digital health 
education programs available to CMS 
upon request. Requested information 
may include, but is not limited to, sta-
tistics on the number of enrollees iden-
tified with low digital health literacy 
and receiving digital health education, 
manner(s) or method of digital health 
literacy screening and digital health 
education, financial impact of the pro-
grams on the MA organization, evalua-
tions of effectiveness of digital health 
literacy interventions, and demonstra-
tion of compliance with the require-
ments of this section. 

(2) [Reserved] 

[65 FR 40319, June 29, 2000, as amended at 67 
FR 13288, Mar. 22, 2002; 70 FR 4719, Jan. 28, 
2005; 70 FR 52026, Sept. 1, 2005; 75 FR 19804, 
Apr. 15, 2010; 76 FR 21562, Apr. 15, 2011; 77 FR 
22166, Apr. 12, 2012; 80 FR 7959, Feb. 12, 2015; 
83 FR 16724, Apr. 16, 2018; 84 FR 15828, Apr. 16, 
2019; 86 FR 6094, Jan. 19, 2021; 87 FR 22423, 
Apr. 14, 2022; 87 FR 27893, May 9, 2022; 88 FR 
22328, Apr. 12, 2023] 

§ 422.101 Requirements relating to 
basic benefits. 

Except as specified in § 422.318 (for en-
titlement that begins or ends during a 
hospital stay) and § 422.320 (with re-
spect to hospice care), each MA organi-
zation must meet the following re-
quirements: 

(a) Provide coverage of, by fur-
nishing, arranging for, or making pay-
ment for, all services that are covered 
by Part A and Part B of Medicare (if 
the enrollee is entitled to benefits 
under both parts) or by Medicare Part 
B (if entitled only under Part B) and 
that are available to beneficiaries re-
siding in the plan’s service area. Serv-
ices may be provided outside of the 
service area of the plan if the services 
are accessible and available to enroll-
ees. 

(b) Comply with— 
(1) CMS’s national coverage deter-

minations; 
(2) General coverage and benefit con-

ditions included in Traditional Medi-
care laws, unless superseded by laws 
applicable to MA plans. This includes 
criteria for determining whether an 
item or service is a benefit available 

under Traditional Medicare. For exam-
ple, this includes payment criteria for 
inpatient admissions at 42 CFR 412.3, 
services and procedures that the Sec-
retary designates as requiring inpa-
tient care under 42 CFR 419.22(n), and 
requirements for payment of Skilled 
Nursing Facility (SNF) Care, Home 
Health Services under 42 CFR part 409, 
and Inpatient Rehabilitation Facilities 
(IRF) at 42 CFR 412.622(a)(3). 

(3) Written coverage decisions of 
local Medicare contractors with juris-
diction for claims in the geographic 
area in which services are covered 
under the MA plan. If an MA plan cov-
ers geographic areas encompassing 
more than one local coverage policy 
area, the MA organization offering 
such an MA plan may elect to apply to 
plan enrollees in all areas uniformly 
the coverage policy that is the most 
beneficial to MA enrollees. MA organi-
zations that elect this option must no-
tify CMS before selecting the area that 
has local coverage policies that are 
most beneficial to enrollees as follows: 

(i) An MA organization electing to 
adopt a uniform local coverage policy 
for a plan or plans must notify CMS at 
least 60 days before the date specified 
in § 422.254(a)(1), which is 60 days before 
the date bid amounts are due for the 
subsequent year. Such notice must 
identify the plan or plans and service 
area or services areas to which the uni-
form local coverage policy or policies 
will apply, the competing local cov-
erage policies involved, and a justifica-
tion explaining why the selected local 
coverage policy or policies are most 
beneficial to MA enrollees. 

(ii) CMS will review notices provided 
under paragraph (b)(3)(i) of this sec-
tion, evaluate the selected local cov-
erage policy or policies based on such 
factors as cost, access, geographic dis-
tribution of enrollees, and health sta-
tus of enrollees, and notify the MA or-
ganization of its approval or denial of 
the selected uniform local coverage 
policy or policies. 

(4) Instead of applying rules in para-
graph (b)(3)(ii) of this section, and to 
the extent it exercises this option, an 
organization offering an MA regional 
plan in an MA region that covers more 
than one local coverage policy area 
must uniformly apply all of the local 
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