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(b) Age. A GHP of an employer or em-

ployee organization of at least 20 em-

ployees— 

(1) May not take into account the 

age-based Medicare entitlement of an 

individual or spouse age 65 or older who 

is covered (or seeks to be covered) 

under the plan by virtue of current em-

ployment status; and 

(2) Must provide, to employees age 65 

or older and to spouses age 65 or older 

of employees of any age, the same ben-

efits under the same conditions as it 

provides to employees and spouses 

under age 65. 

(c) Disability. A GHP of an employer 

or employee organization of at least 100 

employees may not take into account 

the disability-based Medicare entitle-

ment of any individual who is covered 

(or seeks to be covered) under the plan 

by virtue of current employment sta-

tus. 

§ 411.103 Prohibition against financial 
and other incentives. 

(a) General rule. An employer or other 

entity (for example, an insurer) is pro-

hibited from offering Medicare bene-

ficiaries financial or other benefits as 

incentives not to enroll in, or to termi-

nate enrollment in, a GHP that is, or 

would be, primary to Medicare. This 

prohibition precludes offering to Medi-

care beneficiaries an alternative to the 

employer primary plan (for example, 

coverage of prescription drugs) unless 

the beneficiary has primary coverage 

other than Medicare. An example 

would be primary coverage through his 

own or a spouse’s employer. 

(b) Penalty for violation. (1) Any enti-

ty that violates the prohibition of 

paragraph (a) of this section is subject 

to a civil money penalty of up to $5,000 

as adjusted annually under 45 CFR part 

102 for each violation; and 

(2) The provisions of section 1128A of 

the Act (other than subsections (a) and 

(b)) apply to the civil money penalty of 

up to $5,000 as adjusted annually under 

45 CFR part 102 in the same manner as 

the provisions apply to a penalty or 

proceeding under section 1128A(a). 

[60 FR 45362, Aug. 31, 1995, as amended at 81 

FR 61561, Sept. 6, 2016] 

§ 411.104 Current employment status. 

(a) General rule. An individual has 
current employment status if— 

(1) The individual is actively working 
as an employee, is the employer (in-
cluding a self-employed person), or is 
associated with the employer in a busi-
ness relationship; or 

(2) The individual is not actively 
working and— 

(i) Is receiving disability benefits 
from an employer for up to 6 months 
(the first 6 months of employer dis-
ability benefits are subject to FICA 
taxes); or 

(ii) Retains employment rights in the 
industry and has not had his employ-
ment terminated by the employer, if 
the employer provides the coverage (or 
has not had his membership in the em-
ployee organization terminated, if the 
employee organization provides the 
coverage), is not receiving disability 
benefits from an employer for more 
than 6 months, is not receiving dis-
ability benefits from Social Security, 
and has GHP coverage that is not pur-
suant to COBRA continuation coverage 
(26 U.S.C. 4980B; 29 U.S.C. 1161–1168; 42 
U.S.C. 300bb–1 et seq.). Whether or not 
the individual is receiving pay during 
the period of nonwork is not a factor. 

(b) Persons who retain employment 
rights. For purposes of paragraph (a)(2) 
of this section, persons who retain em-
ployment rights include but are not 
limited to— 

(1) Persons who are furloughed, tem-
porarily laid off, or who are on sick 
leave; 

(2) Teachers and seasonal workers 
who normally do not work throughout 
the year; and 

(3) Persons who have health coverage 
that extends beyond or between active 
employment periods; for example, 
based on an hours bank arrangement. 
(Active union members often have 
hours bank coverage.) 

(c) Coverage by virtue of current em-
ployment status. An individual has cov-
erage by virtue of current employment 
status with an employer if— 

(1) the individual has GHP or LGHP 
coverage based on employment, includ-
ing coverage based on a certain number 
of hours worked for that employer or a 
certain level of commissions earned 
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