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by CMS in effect, and as CMS under-
stood those legal provisions, at the 
time the determination or decision was 
rendered by the contractor. CMS may 
also direct the contractor to reopen a 
particular contractor determination or 
decision in order to implement a final 
agency decision (as described in 
§§ 405.1833, 405.1871(b) and 405.1875 of this 
subpart), a final, non-appealable court 
judgment § 405.1877, or an agreement to 
settle an administrative appeal or a 
lawsuit, regarding the same determina-
tion or decision. 

(ii) [Reserved] 
(2) Prohibited reopenings. A change of 

legal interpretation or policy by CMS 
in a regulation, CMS ruling, or other 
interpretive rules, general statements 
of policy, and rules of agency organiza-
tion, procedure, or practice established 
by CMS, whether made in response to 
judicial precedent or otherwise, is not 
a basis for reopening a CMS or con-
tractor determination, a contractor 
hearing decision, a CMS reviewing offi-
cial decision, a Board decision, or an 
Administrator decision, under this sec-
tion. 

(3) Reopening by CMS or contractor of 
determination currently on appeal to the 
Board or Administrator. CMS or a con-
tractor may reopen, on its own motion 
or on request of the provider(s), a Sec-
retary or contractor determination 
that is currently pending on appeal be-
fore the Board or Administrator. 

(i) The scope of the reopening may 
include any matter covered by the de-
termination, including those specific 
matters that are appealed to the Board 
or the Administrator. 

(ii) The contractor must send a copy 
of the notice required under § 405.1887(a) 
to the Board or to the Administrator, 
through the Office of the Attorney Ad-
visor, specifically informing that the 
matter(s) to be addressed by the re-
opening is currently under appeal to 
the Board or to the Administrator or is 
covered by the same determination 
that is under appeal. 

(4) Reopening of determination within 
the time for appealing that determination 
to the Board. CMS or a contractor may 
reopen, on its own motion or on re-
quest of the provider(s), a Secretary or 
contractor determination for which no 
appeal was taken to the Board, but for 

which the time to appeal to the Board 
has not yet expired, by sending the no-
tice specified in § 405.1887(a) of this sub-
part. 

[73 FR 30265, May 23, 2008, as amended at 78 
FR 75195, Dec. 10, 2013; 85 FR 59019, Sept. 18, 
2020] 

§ 405.1887 Notice of reopening; effect 
of reopening. 

(a) In exercising its reopening au-
thority under § 405.1885, CMS (for Sec-
retary determinations), the contractor 
or the reviewing entity, as applicable, 
must provide written notice to all par-
ties to the determination or decision 
that is the subject of the reopening. 
Notices of— 

(1) Reopening by a CMS reviewing of-
ficial or the Board must be sent 
promptly to the Administrator. 

(2) Contractor reopenings of deter-
minations that are currently pending 
before the Board or the Administrator 
must meet the requirements specified 
in § 405.1885(c)(3) and (c)(4) of this sub-
part. 

(b) Upon receipt of the notice re-
quired under § 405.1887(a) of this sub-
part, the parties to the prior Secretary 
or contractor determination or deci-
sion by a reviewing entity, as applica-
ble, must be allowed a reasonable pe-
riod of time in which to present any 
additional evidence or argument in 
support of their positions. 

(c) Upon concluding its reopening, 
CMS, the contractor or the reviewing 
entity, as applicable, must provide 
written notice promptly to all parties 
to the determination or decision that 
is the subject of the reopening, inform-
ing the parties as to what matter(s), if 
any, is revised, with a complete expla-
nation of the basis for any revision. 

(d) A reopening by itself does not ex-
tend appeal rights. Any matter that is 
reconsidered during the course of a re-
opening, but is not revised, is not with-
in the proper scope of an appeal of a re-
vised determination or decision (as de-
scribed in § 405.1889 of this subpart). 

[73 FR 30266, May 23, 2008] 

§ 405.1889 Effect of a revision; issue- 
specific nature of appeals of revised 
determinations and decisions. 

(a) If a revision is made in a Sec-
retary or contractor determination or 
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a decision by a reviewing entity after 
the determination or decision is re-
opened as provided in § 405.1885 of this 
subpart, the revision must be consid-
ered a separate and distinct determina-
tion or decision to which the provisions 
of §§ 405.1811, 405.1834, 405.1835, 405.1837, 
405.1875, 405.1877 and 405.1885 of this sub-
part are applicable. 

(b)(1) Only those matters that are 
specifically revised in a revised deter-
mination or decision are within the 
scope of any appeal of the revised de-
termination or decision. 

(2) Any matter that is not specifi-
cally revised (including any matter 
that was reopened but not revised) may 
not be considered in any appeal of the 
revised determination or decision. 

[73 FR 30266, May 23, 2008] 

Subparts S–T [Reserved] 

Subpart U—Conditions for Cov-
erage of Suppliers of End- 
Stage Renal Disease (ESRD) 
Services 

AUTHORITY: Secs. 1102, 1861, 1862(a), 1871, 
1874, and 1881 of the Social Security Act (42 
U.S.C. 1302, 1320b–8, 1395x, 1395y(a), 1395hh, 
1395kk, and 1395rr), unless otherwise noted. 

SOURCE: 41 FR 22511, June 3, 1976, unless 
otherwise noted. Redesignated at 42 FR 52826, 
Sept. 30, 1977. 

§§ 405.2100–405.2101 [Reserved] 

§ 405.2102 Definitions. 

As used in this subpart, the following 
definitions apply: 

Network, ESRD. All Medicare-ap-
proved ESRD facilities in a designated 
geographic area specified by CMS. 

Network organization. The administra-
tive governing body to the network and 
liaison to the Federal government. 

[41 FR 22511, June 3, 1976. Redesignated at 42 
FR 52826, Sept. 30, 1977, as amended at 43 FR 
48950, Oct. 19, 1978; 51 FR 30361, Aug. 26, 1986; 
53 FR 6547, Mar. 1, 1988; 55 FR 9575, Mar. 14, 
1990; 72 FR 15273, Mar. 30, 2007; 73 FR 20473, 
Apr. 15, 2008; 79 FR 66261, Nov. 6, 2014] 

§ 405.2110 Designation of ESRD net-
works. 

CMS designated ESRD networks in 
which the approved ESRD facilities 

collectively provide the necessary care 
for ESRD patients. 

(a) Effect on patient choice of facility. 
The designation of networks does not 
require an ESRD patient to seek care 
only through the facilities in the des-
ignated network where the patient re-
sides, nor does the designation of net-
works limit patient choice of physi-
cians or facilities, or preclude patient 
referral by physicians to a facility in 
another designated network. 

(b) Redesignation of networks. CMS 
will redesignate networks, as needed, 
to ensure that the designations are 
consistent with ESRD program experi-
ence, consistent with ESRD program 
objectives specified in § 405.2101, and 
compatible with efficient program ad-
ministration. 

[51 FR 30361, Aug. 26, 1986] 

§ 405.2111 [Reserved] 

§ 405.2112 ESRD network organiza-
tions. 

CMS will designate an administra-
tive governing body (network organiza-
tion) for each network. The functions 
of a network organization include but 
are not limited to the following: 

(a) Developing network goals for 
placing patients in settings for self- 
care and transplantation. 

(b) Encouraging the use of medically 
appropriate treatment settings most 
compatible with patient rehabilitation 
and the participation of patients, pro-
viders of services, and renal disease fa-
cilities in vocational rehabilitation 
programs. 

(c) Developing criteria and standards 
relating to the quality and appro-
priateness of patient care and, with re-
spect to working with patients, facili-
ties, and providers of services, for en-
couraging participation in vocational 
rehabilitation programs. 

(d) Evaluating the procedures used by 
facilities in the network in assessing 
patients for placement in appropriate 
treatment modalities. 

(e) Making recommendations to 
member facilities as needed to achieve 
network goals. 

(f) On or before July 1 of each year, 
submitting to CMS an annual report 
that contains the following informa-
tion: 
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