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§405.1832 Contractor hearing officer
review of compliance with the sub-
stantive reimbursement require-
ment of an appropriate cost report
claim.

(a) General. In order to receive or po-
tentially qualify for reimbursement for
a specific item, the provider must in-
clude in its cost report an appropriate
claim for the specific item (as pre-
scribed in §413.24(j) of this chapter). If
the provider files an appeal to the con-
tractor seeking reimbursement for a
specific item and any party to such ap-
peal questions whether the provider’s
cost report included an appropriate
claim for the specific item, the con-
tractor hearing officer(s) must address
such questions in accordance with the
procedures set forth in this section.

(b) Summary of procedures—(1) Prelimi-
nary steps. The contractor hearing offi-
cer(s) must give each party to the ap-
peal an adequate opportunity to sub-
mit factual evidence and legal argu-
ment regarding the question of wheth-
er the provider’s cost report included
an appropriate claim for the specific
item under appeal. Upon receipt of
timely submitted factual evidence and
legal argument (if any), the contractor
hearing officer(s) must review such evi-
dence and argument, and prepare writ-
ten specific findings of fact and conclu-
sions of law on the question of whether
the provider’s cost report complied
with, for the specific item under ap-
peal, the cost report claim require-
ments prescribed in §413.24(j) of this
chapter. In reaching such specific fac-
tual findings and legal conclusions, the
contractor hearing officer(s) must fol-
low the procedures set forth in
§413.24(j)(3) of this chapter for deter-
mining whether the provider’s cost re-
port included an appropriate claim for
the specific item under appeal. The
contractor hearing officer(s) must
promptly give a copy of such written
specific factual findings and legal con-
clusions to each party to the appeal,
and such factual findings and legal con-
clusions must be included in the record
of administrative proceedings for the
appeal (as prescribed in §405.1827).

(2) Limits on contractor hearing offi-
cer(s) actions. The contractor hearing
officer(s)’s specific findings of fact and
conclusions of law (in accordance with
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paragraph (b)(1) of this section) must
not be invoked or relied on by the con-
tractor hearing officer(s) as a basis to
deny, or decline to exercise, jurisdic-
tion over a specific item or take any
other of the actions specified in para-
graph (c) of this section. Upon giving
the parties to the appeal the con-
tractor hearing officer(s)’s written spe-
cific factual findings and legal conclu-
sions (pursuant to paragraph (b)(1) of
this section) on the question of wheth-
er the provider’s cost report included
an appropriate cost report claim for
the specific item under appeal, the con-
tractor hearing officer(s) must proceed
to issue one of the two types of overall
decisions specified in paragraphs (d)
and (e) of this section with respect to
the specific item. If the contractor
hearing officer(s) issues an overall con-
tractor hearing decision (as specified in
paragraph (d) of this section) regarding
the specific item under appeal, the con-
tractor hearing officer(s)’s written spe-
cific factual findings and legal conclu-
sions (in accordance with paragraph
(b)(1) of this section) must be included
in such overall contractor hearing deci-
sion regarding the specific item, along
with the other matters that are re-
quired by the regulations for an overall
contractor hearing decision. However,
if the contractor hearing officer(s)
issues an overall jurisdictional dis-
missal decision (as specified in para-
graph (e) of this section) regarding the
specific item under appeal, the con-
tractor hearing officer(s)’s written spe-
cific factual findings and legal conclu-
sions (in accordance with paragraph
(b)(1) of this section) must not be in-
cluded in the overall jurisdictional dis-
missal decision regarding the specific
item. The contractor hearing officer(s)
may permit reimbursement for the spe-
cific item under appeal, as part of an
overall contractor hearing decision,
but such reimbursement may be per-
mitted only to the extent authorized
by paragraph (f) of this section.

(c) Prohibition of certain types of deci-
sions, orders, and other actions. (1) If the
contractor hearing officer(s) deter-
mines, in its findings of fact and con-
clusions of law (as prescribed by para-
graph (b)(1) of this section), that the
provider’s cost report did not include
an appropriate claim for the specific
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item under appeal, the contractor hear-
ing officer(s) may not—

(i) Deny jurisdiction over the specific
item under appeal, based on (in whole
or in part) the contractor hearing offi-
cer(s)’s factual findings and legal con-
clusions (reached under paragraph
(b)(1) of this section);

(ii) Decline to exercise jurisdiction
over the specific item under appeal,
based on (in whole or in part) the con-
tractor hearing officer(s)’s factual find-
ings and legal conclusions (reached
under paragraph (b)(1) of this section);
or

(iii) Impose any sanction or take any
other action against the interests of
any party to the appeal except as pro-
vided in paragraph (f) of this section,
based on (in whole or in part) the con-
tractor hearing officer(s)’s factual find-
ings and legal conclusions (in accord-
ance with paragraph (b)(1) of this sec-
tion).

(2) Regardless of whether the con-
tractor hearing officer(s) determines,
in its findings of fact and conclusions
of law (as prescribed by paragraph
(b)(1) of this section), that the pro-
vider’s cost report did or did not in-
clude an appropriate claim for the spe-
cific item under appeal, the contractor
hearing officer(s) may not—

(i) Deny jurisdiction over the specific
item under appeal, based on (in whole
or in part) the absence, in the final
contractor or Secretary determination
under appeal, of an adjustment, revi-
sion, correction, or other change to the
specific item under appeal, or the lack
of a particular determination by the
contractor or the Secretary regarding
the specific item. Ezxception: If the pro-
vider’s appeal of the specific item is
based on a reopening of such item (pur-
suant to §405.1885) where the specific
item is not revised, adjusted, corrected,
or otherwise changed in a revised final
contractor or Secretary determination,
the contractor must deny jurisdiction
over the specific item under appeal (as
prescribed in §§405.1887(d) and
405.1889(b));

(ii) Decline to exercise jurisdiction
over the specific item under appeal,
based on (in whole or in part) the ab-
sence, in the final contractor or Sec-
retary determination under appeal, of
an adjustment, revision, correction, or
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other change to the specific item under
appeal, or the lack of a particular de-
termination by the contractor or the
Secretary regarding the specific item;
or

(iii) Impose any sanction or take any
other action against the interests of
any party to the appeal except as pro-
vided in paragraph (f) of this section,
based on (in whole or in part) the ab-
sence, in the final contractor or Sec-
retary determination under appeal, of
an adjustment, revision, correction, or
other change to the specific item under
appeal, or the lack of a particular de-
termination by the contractor or the
Secretary regarding the specific item.

(d) Contractor hearing decision must in-
clude any factual findings and legal con-
clusions under paragraph (b)(1) of this
section. If the contractor hearing offi-
cer(s) issues a hearing decision regard-
ing the specific item under appeal (pur-
suant to §405.1831), any specific find-
ings of fact and conclusions of law by
the contractor hearing officer(s)
(reached under paragraph (b)(1) of this
section), on the question of whether
the provider’s cost report included an
appropriate claim for the specific item,
must be included in such hearing deci-
sion along with the other matters pre-
scribed by §405.1831. The contractor
hearing officer(s)’s factual findings and
legal conclusions (in accordance with
paragraph (b)(1) of this section) about
whether there was an appropriate cost
report claim for the specific item under
appeal are subject to the provisions of
§405.1833 just as those provisions apply
to the other parts of the contractor
hearing decision. If the contractor
hearing officer(s) determines that the
provider’s cost report—

(1) Included an appropriate claim for
the specific item under appeal (as pre-
scribed in §413.24(j) of this chapter), the
contractor hearing decision also must
address whether the other substantive
reimbursement requirements for the
specific item are also satisfied; or

(2) Did not include an appropriate
claim for the specific item under ap-
peal, the contractor hearing officer(s)
has discretion whether or not to ad-
dress in the contractor hearing deci-
sion whether the other substantive re-
imbursement requirements for the spe-
cific item are also satisfied.
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(e) Contractor jurisdictional dismissal
decision must not include factual findings
and legal conclusions under paragraph
(b)(1) of this section. If the contractor
hearing officer(s) issues a jurisdic-
tional dismissal decision regarding the
specific item under appeal (in accord-
ance with §405.1814(c)), the contractor
hearing officer(s)’s specific findings of
fact and conclusions of law (in accord-
ance with paragraph (b)(1) of this sec-
tion) on the question of whether the
provider’s cost report included an ap-
propriate claim for the specific item
must not be included in such jurisdic-
tional dismissal decision.

(f) Effects of the contractor hearing
officer(s)’s factual findings and legal
conclusions under paragraph (b)(1) of
this section when part of a final con-
tractor hearing decision. If the con-
tractor hearing officer(s) determines,
as part of a final and binding con-
tractor hearing decision (pursuant to
§405.1833 and paragraphs (b)(1) and (d)
of this section), that the provider’s
cost report—

(1) Included an appropriate claim for
the specific item under appeal (as pre-
scribed in §413.24(j) of this chapter), the
specific item is reimbursable in accord-
ance with Medicare policy, but only if
the contractor hearing officer(s) fur-
ther determines in such final con-
tractor hearing decision that all the
other substantive reimbursement re-
quirements for the specific item are
also satisfied; or

(2) Did not include an appropriate
cost report claim for the specific item
under appeal, the specific item is not
reimbursable, regardless of whether the
contractor hearing officer(s) further
determines in such final contractor
hearing decision that the other sub-
stantive reimbursement requirements
for the specific item are or are not sat-
isfied.

[80 FR 70598, Nov. 13, 2015]

§405.1833 Effect of contractor hearing
decision.

A contractor hearing decision issued
in accordance with §405.1831 of this
subpart is final and binding on all par-
ties to the contractor hearing and on
the contractor, unless the hearing deci-
sion is reviewed by a CMS reviewing of-
ficial in accordance with §405.1834 of
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this subpart or reopened and revised by
the contractor hearing officer(s) in ac-
cordance with §405.1885 through
§405.1889 of this subpart. Final con-
tractor hearing decisions are subject to
the provisions of §405.1803(d) of this
subpart.

[73 FR 30248, May 23, 2008; 73 FR 49356, Aug.
21, 2008]

§405.1834 CMS reviewing official pro-
cedure.

(a) Scope. A provider that is a party
to, and dissatisfied with, a final deci-
sion by the contractor hearing offi-
cer(s), upon submitting a request that
meets the requirements of paragraph
(c) of this section, is entitled to further
administrative review of the decision,
or the decision may be reviewed at the
discretion of the Administrator. No
other individual, entity, or party has
the right to the review. The review is
conducted on behalf of the Adminis-
trator by a designated CMS reviewing
official who considers whether the de-
cision of the contractor hearing offi-
cer(s) is consistent with the controlling
legal authority (as described in
§405.1834(e)(1) of this subpart) and the
evidence in the record. Based on the re-
view, the CMS reviewing official issues
a decision on behalf of the Adminis-
trator.

(b) General rules. (1) A CMS reviewing
official may immediately review any
final decision of the contractor hearing
officer(s) as specified in paragraph
(b)(2) of this section.

(i) Nonfinal decisions and other
nonfinal actions by the contractor
hearing officer(s) are not immediately
reviewable, except as provided in para-
graph (b)(3) of this section.

(ii) The CMS reviewing official exer-
cises this review authority in response
to a request from a provider party to
the appeal that meets the requirements
of paragraph (c) of this section or may
exercise his or her discretion to take
own motion review.

(2) A CMS reviewing official may im-
mediately review the following:

(i) Any final jurisdictional dismissal
decision by the contractor hearing offi-
cer(s), including any finding that the
provider failed to demonstrate good
cause for extending the time in which
to request a hearing (as described in
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