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(d) Foster children. Indian children 
who are placed in foster care outside a 
contract health service delivery area 
by order of a court of competent juris-
diction and who were eligible for con-
tract health services at the time of the 
court order shall continue to be eligi-
ble for contract health services while 
in foster care. 

(e) Priorities for contract health serv-
ices. When funds are insufficient to pro-
vide the volume of contract health 
services indicated as needed by the 
population residing in a contract 
health service delivery area, priorities 
for service shall be determined on the 
basis of relative medical need. 

(f) Alternate resources. The term ‘‘al-
ternate resources’’ is defined in 
§ 136.61(c) of subpart G of this part. 

[64 FR 58319, Oct. 28, 1999. Redesignated and 
amended at 67 FR 35342, May 17, 2002] 

§ 136.24 Authorization for contract 
health services. 

(a) No payment will be made for med-
ical care and services obtained from 
non-Service providers or in non-Service 
facilities unless the applicable require-
ments of paragraphs (b) and (c) of this 
section have been met and a purchase 
order for the care and services has been 
issued by the appropriate ordering offi-
cial to the medical care provider. 

(b) In nonemergency cases, a sick or 
disabled Indian, an individual or agen-
cy acting on behalf of the Indian, or 
the medical care provider shall, prior 
to the provision of medical care and 
services notify the appropriate order-
ing official of the need for services and 
supply information that the ordering 
official deems necessary to determine 
the relative medical need for the serv-
ices and the individual’s eligibility. 
The requirement for notice prior to 
providing medical care and services 
under this paragraph may be waived by 
the ordering official if: 

(1) Such notice and information are 
provided within 72 hours after the be-
ginning of treatment or admission to a 
health care facility; and 

(2) The ordering official determines 
that giving of notice prior to obtaining 
the medical care and services was im-
practicable or that other good cause 
exists for the failure to provide prior 
notice. 

(c) In emergency cases, a sick or dis-
abled Indian, or an individual or agen-
cy acting on behalf of the Indian, or 
the medical care provider shall within 
72 hours after the beginning of treat-
ment for the condition or after admis-
sion to a health care facility notify the 
appropriate ordering official of the fact 
of the admission or treatment, to-
gether with information necessary to 
determine the relative medical need for 
the services and the eligibility of the 
Indian for the services. The 72-hour pe-
riod may be extended if the ordering of-
ficial determines that notification 
within the prescribed period was im-
practicable or that other good cause 
exists for the failure to comply. 

§ 136.25 Reconsideration and appeals. 
(a) Any person to whom contract 

health services are denied shall be no-
tified of the denial in writing together 
with a statement of the reason for the 
denial. The notice shall advise the ap-
plicant for contract health services 
that within 30 days from the receipt of 
the notice the applicant: 

(1) May obtain a reconsideration by 
the appropriate Service Unit Director 
of the original denial if the applicant 
submits additional supporting informa-
tion not previously submitted; or 

(2) If no additional information is 
submitted, may appeal the original de-
nial by the Service Unit Director to 
the appropriate Area or program direc-
tor. A request for reconsideration or 
appeal shall be in writing and shall set 
forth the grounds supporting the re-
quest or appeal. 

(b) If the original decision is affirmed 
on reconsideration, the applicant shall 
be so notified in writing and advised 
that an appeal may be taken to the 
Area or program director within 30 
days of receipt of the notice of the re-
considered decision. The appeal shall 
be in writing and shall set forth the 
grounds supporting the appeal. 

(c) If the original or reconsidered de-
cision is affirmed on appeal by the 
Area or program director, the appli-
cant shall be so notified in writing and 
advised that a further appeal may be 
taken to the Director, Indian Health 
Service, within 30 days of receipt of the 
notice. The appeal shall be in writing 
and shall set the grounds supporting 
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the appeal. The decision of the Direc-
tor, Indian Health Service, shall con-
stitute final administrative action. 

Subpart D—Limitation on Charges 
for Services Furnished by 
Medicare-Participating Hos-
pitals to Indians 

SOURCE: 72 FR 30710, June 4, 2007, unless 
otherwise noted. 

§ 136.30 Payment to Medicare-partici-
pating hospitals for authorized 
Contract Health Services. 

(a) Scope. All Medicare-participating 
hospitals, which are defined for pur-
poses of this subpart to include all de-
partments and provider-based facilities 
of hospitals (as defined in sections 
1861(e) and (f) of the Social Security 
Act) and critical access hospitals (as 
defined in section 1861(mm)(1) of the 
Social Security Act), that furnish inpa-
tient services must accept no more 
than the rates of payment under the 
methodology described in this section 
as payment in full for all items and 
services authorized by IHS, Tribal, and 
urban Indian organization entities, as 
described in paragraph (b) of this sec-
tion. 

(b) Applicability. The payment meth-
odology under this section applies to 
all levels of care furnished by a Medi-
care-participating hospital, whether 
provided as inpatient, outpatient, 
skilled nursing facility care, as other 
services of a department, subunit, dis-
tinct part, or other component of a 
hospital (including services furnished 
directly by the hospital or under ar-
rangements) that is authorized under 
part 136, subpart C by a contract health 
service (CHS) program of the Indian 
Health Service (IHS); or authorized by 
a Tribe or Tribal organization carrying 
out a CHS program of the IHS under 
the Indian Self-Determination and 
Education Assistance Act, as amended, 
Pub. L. 93–638, 25 U.S.C. 450 et seq.; or 
authorized for purchase under § 136.31 
by an urban Indian organization (as 
that term is defined in 25 U.S.C. 
1603(h)) (hereafter ‘‘I/T/U’’). 

(c) Basic determination. (1) Payment 
for hospital services that the Medicare 
program would pay under a prospective 
payment system (PPS) will be based on 

that PPS. For example, payment for 
inpatient hospital services shall be 
made per discharge based on the appli-
cable PPS used by the Medicare pro-
gram to pay for similar hospital serv-
ices under 42 CFR part 412. Payment 
for outpatient hospital services shall 
be made based on a PPS used in the 
Medicare program to pay for similar 
hospital services under 42 CFR part 419. 
Payment for skilled nursing facility 
(SNF) services shall be based on a PPS 
used in the Medicare program to pay 
for similar SNF services under 42 CFR 
part 413. 

(2) For Medicare participating hos-
pitals that furnish inpatient services 
but are exempt from PPS and receive 
reimbursement based on reasonable 
costs (for example, critical access hos-
pitals (CAHs), children’s hospitals, can-
cer hospitals, and certain other hos-
pitals reimbursed by Medicare under 
special arrangements), including pro-
vider subunits exempt from PPS, pay-
ment shall be made per discharge based 
on the reasonable cost methods estab-
lished under 42 CFR part 413, except 
that the interim payment rate under 42 
CFR part 413, subpart E shall con-
stitute payment in full for authorized 
charges. 

(d) Other payments. In addition to the 
amount payable under paragraph (c)(1) 
of this section for authorized inpatient 
services, payments shall include an 
amount to cover: The organ acquisition 
costs incurred by hospitals with ap-
proved transplantation centers; direct 
medical education costs; units of blood 
clotting factor furnished to an eligible 
patient who is a hemophiliac; and the 
costs of qualified non-physician anes-
thetists, to the extent such costs would 
be payable if the services had been cov-
ered by Medicare. Payment under this 
subsection shall be made on a per dis-
charge basis and will be based on 
standard payments established by the 
Centers for Medicare & Medicaid Serv-
ices (CMS) or its fiscal intermediaries. 

(e) Basic payment calculation. The cal-
culation of the payment by I/T/Us will 
be based on determinations made under 
paragraphs (c) and (d) of this section 
consistent with CMS instructions to its 
fiscal intermediaries at the time the 
claim is processed. Adjustments will be 
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