
224 

40 CFR Ch. I (7–1–23 Edition) § 70.3 

A–1 to subpart A of part 98 of this chap-
ter—Global Warming Potentials, and 
summing the resultant value for each 
to compute a tpy CO2e. For purposes of 
this paragraph, prior to July 21, 2014, 
the mass of the greenhouse gas carbon 
dioxide shall not include carbon diox-
ide emissions resulting from the com-
bustion or decomposition of non-fos-
silized and biodegradable organic mate-
rial originating from plants, animals, 
or micro-organisms (including prod-
ucts, by-products, residues and waste 
from agriculture, forestry and related 
industries as well as the non-fossilized 
and biodegradable organic fractions of 
industrial and municipal wastes, in-
cluding gases and liquids recovered 
from the decomposition of non-fos-
silized and biodegradable organic mate-
rial). 

Whole program means a part 70 permit 
program, or any combination of partial 
programs, that meet all the require-
ments of these regulations and cover 
all the part 70 sources in the entire 
State. For the purposes of this defini-
tion, the term ‘‘State’’ does not include 
local permitting authorities, but refers 
only to the entire State, Common-
wealth, or Territory. 

[57 FR 32295, July 21, 1992, as amended at 66 
FR 59166, Nov. 27, 2001; 69 FR 31505, June 3, 
2004; 72 FR 24078, May 1, 2007; 74 FR 51438, 
Oct. 6, 2009; 75 FR 31607, June 3, 2010; 76 FR 
43507, July 20, 2011; 80 FR 12318, Mar. 6, 2015; 
80 FR 64659, Oct. 23, 2015; 81 FR 35633, June 3, 
2016] 

§ 70.3 Applicability. 

(a) Part 70 sources. A State program 
with whole or partial approval under 
this part must provide for permitting 
of the following sources: 

(1) Any major source; 
(2) Any source, including an area 

source, subject to a standard, limita-
tion, or other requirement under sec-
tion 111 of the Act; 

(3) Any source, including an area 
source, subject to a standard or other 
requirement under section 112 of the 
Act, except that a source is not re-
quired to obtain a permit solely be-
cause it is subject to regulations or re-
quirements under section 112(r) of this 
Act; 

(4) Any affected source; and 

(5) Any source in a source category 
designated by the Administrator pursu-
ant to this section. 

(b) Source category exemptions. (1) All 
sources listed in paragraph (a) of this 
section that are not major sources, af-
fected sources, or solid waste inciner-
ation units required to obtain a permit 
pursuant to section 129(e) of the Act, 
may be exempted by the State from the 
obligation to obtain a part 70 permit 
until such time as the Administrator 
completes a rulemaking to determine 
how the program should be structured 
for nonmajor sources and the appro-
priateness of any permanent exemp-
tions in addition to those provided for 
in paragraph (b)(4) of this section. 

(2) In the case of nonmajor sources 
subject to a standard or other require-
ment under either section 111 or sec-
tion 112 of the Act after July 21, 1992 
publication, the Administrator will de-
termine whether to exempt any or all 
such applicable sources from the re-
quirement to obtain a part 70 permit at 
the time that the new standard is pro-
mulgated. 

(3) [Reserved] 
(4) The following source categories 

are exempted from the obligation to 
obtain a part 70 permit: 

(i) All sources and source categories 
that would be required to obtain a per-
mit solely because they are subject to 
part 60, subpart AAA—Standards of 
Performance for New Residential Wood 
Heaters; and 

(ii) All sources and source categories 
that would be required to obtain a per-
mit solely because they are subject to 
part 61, subpart M—National Emission 
Standard for Hazardous Air Pollutants 
for Asbestos, § 61.145, Standard for 
Demolition and Renovation. 

(c) Emissions units and part 70 sources. 
(1) For major sources, the permitting 
authority shall include in the permit 
all applicable requirements for all rel-
evant emissions units in the major 
source. 

(2) For any nonmajor source subject 
to the part 70 program under paragraph 
(a) or (b) of this section, the permitting 
authority shall include in the permit 
all applicable requirements applicable 
to emissions units that cause the 
source to be subject to the part 70 pro-
gram. 
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(d) Fugitive emissions. Fugitive emis-
sions from a part 70 source shall be in-
cluded in the permit application and 
the part 70 permit in the same manner 
as stack emissions, regardless of 
whether the source category in ques-
tion is included in the list of sources 
contained in the definition of major 
source. 

[57 FR 32295, July 21, 1992, as amended at 70 
FR 75346, Dec. 19, 2005] 

§ 70.4 State program submittals and 
transition. 

(a) Date for submittal. Not later than 
November 15, 1993, the Governor of 
each State shall submit to the Admin-
istrator for approval a proposed part 70 
program, under State law or under an 
interstate compact, meeting the re-
quirements of this part. If part 70 is 
subsequently revised such that the Ad-
ministrator determines that it is nec-
essary to require a change to an ap-
proved State program, the required re-
visions to the program shall be sub-
mitted within 12 months of the final 
changes to part 70 or within such other 
period as authorized by the Adminis-
trator. 

(b) Elements of the initial program sub-
mission. Any State that seeks to admin-
ister a program under this part shall 
submit to the Administrator a letter of 
submittal from the Governor or his 
designee requesting EPA approval of 
the program and at least three copies 
of a program submission. The submis-
sion shall contain the following: 

(1) A complete program description 
describing how the State intends to 
carry out its responsibilities under this 
part. 

(2) The regulations that comprise the 
permitting program, reasonably avail-
able evidence of their procedurally cor-
rect adoption, (including any notice of 
public comment and any significant 
comments received on the proposed 
part 70 program as requested by the 
Administrator), and copies of all appli-
cable State or local statutes and regu-
lations including those governing State 
administrative procedures that either 
authorize the part 70 program or re-
strict its implementation. The State 
shall include with the regulations any 
criteria used to determine insignificant 
activities or emission levels for pur-

poses of determining complete applica-
tions consistent with § 70.5(c) of this 
part. 

(3) A legal opinion from the Attorney 
General for the State, or the attorney 
for those State, local, or interstate air 
pollution control agencies that have 
independent legal counsel, stating that 
the laws of the State, locality, or inter-
state compact provide adequate au-
thority to carry out all aspects of the 
program. This statement shall include 
citations to the specific states, admin-
istrative regulations, and, where appro-
priate, judicial decisions that dem-
onstrate adequate authority. State 
statutes and regulations cited by the 
State Attorney General or independent 
legal counsel shall be in the form of 
lawfully adopted State states and regu-
lations at the time the statement is 
signed and shall be fully effective by 
the time the program is approved. To 
qualify as ‘‘independent legal counsel,’’ 
the attorney signing the statement re-
quired by this section shall have full 
authority to independently represent 
the State agency in court on all mat-
ters pertaining to the State program. 
The legal opinion shall also include a 
demonstration of adequate legal au-
thority to carry out the requirements 
of this part, including authority to 
carry out each of the following: 

(i) Issue permits and assure compli-
ance with each applicable requirement 
and requirement of this part by all part 
70 sources. 

(ii) Incorporate monitoring, record-
keeping, reporting, and compliance 
certification requirements into part 70 
permits consistent with § 70.6. 

(iii) Issue permits for a fixed term of 
5 years in the case of permits with acid 
rain provisions and issue all other per-
mits for a period not to exceed 5 years, 
except for permits issued for solid 
waste incineration units combusting 
municipal waste subject to standards 
under section 129(e) of the Act. 

(iv) Issue permits for solid waste in-
cineration units combusting municipal 
waste subject to standards under sec-
tion 129(e) of the Act for a period not to 
exceed 12 years and review such per-
mits at least every 5 years. No permit 
for a solid waste incineration unit may 
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