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§33.211

in the entity’s circumstances affecting
its ability to meet disadvantaged sta-
tus, ownership, and/or control require-
ments of this subpart or any material
changes in the information provided in
its application form. Failure to comply
may result in the loss of MBE or WBE
certification under EPA’s DBE Pro-
gram.

(b) An entity certified as an MBE or
WBE by EPA OSDBU must inform EPA
OSDBU in writing of any change in cir-
cumstance affecting the MBE’s or
WBE’s ability to meet disadvantaged
status, ownership, and/or control re-
quirements of this subpart or any ma-
terial change in the information pro-
vided in its application form. The MBE
or WBE must attach supporting docu-
mentation describing in detail the na-
ture of such change. The notice from
the MBE or WBE must take the form of
an affidavit sworn to by the applicant
before a person who is authorized by
State law to administer oaths or of an
unsworn declaration executed under
penalty of perjury of the laws of the
United States. The MBE or WBE must
provide the written notification within
30 calendar days of the occurrence of
the change.

§33.211 What is the process for appeal-
ing or challenging an EPA MBE or
WBE certification determination?

(a) An entity which has been denied
MBE or WBE certification by EPA
OSDBU under §33.205 or §33.209 may ap-
peal that denial. A third party may
challenge EPA OSDBU’s determination
to certify an entity as an MBE or WBE
under §33.205 or §33.209.

(b) Appeals and challenges must be
sent to the Director of OSDBU at Envi-
ronmental Protection Agency, 1200
Pennsylvania Avenue, NW., Mail Code
1230T, Washington, DC 20460.

(c) The appeal or challenge must be
sent to the Director of OSDBU (Direc-
tor) within 90 days of the date of EPA
OSDBU’s MBE or WBE certification de-
termination. The Director may accept
an appeal or challenge filed later than
90 days after the date of EPA OSDBU’s
MBE or WBE certification determina-
tion if the Director determines that
there was good cause, beyond the con-
trol of the appellant or challenger, for
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the late filing of the appeal or chal-
lenge.

(d) No specific format is required for
an appeal or challenge. However, the
appeal or challenge must include infor-
mation and arguments concerning why
EPA OSDBU’s MBE or WBE certifi-
cation determination should be re-
versed. For challenges in which a third
party questions EPA OSDBU’s deter-
mination to certify an entity as an
MBE or WBE under §33.205 or §33.209,
the third party must also send a copy
of the challenge to the entity whose
MBE or WBE certification is being
questioned. In addition, the Director
shall request information and argu-
ments from that entity as to why EPA
OSDBU’s determination to certify the
entity as an MBE or WBE should be
upheld.

(e) The Director makes his/her appeal
or challenge decision based solely on
the administrative record and does not
conduct a hearing. The Director may
supplement the record by adding rel-
evant information made available by
any other source, including the EPA
Office of Inspector General; Federal,
State, or local law enforcement au-
thorities; an EPA recipient; or a pri-
vate party.

(f) Consistent with Federal law, the
Director shall make available, upon
the request of the appellant, challenger
or the entity affected by the Director’s
appeal or challenge decision, any sup-
plementary information the Director
receives from any source as described
in paragraph (e) of this section.

(g) Pending the Director’s appeal or
challenge decision, EPA OSDBU’s MBE
or WBE certification determination re-
mains in effect. The Director does not
stay the effect of its MBE or WBE cer-
tification determination while he/she is
considering an appeal or challenge.

(h) The Director shall reverse EPA
OSDBU’s MBE or WBE certification de-
termination only if there was a clear
and significant error in the processing
of the certification or if EPA OSDBU
failed to consider a significant mate-
rial fact contained within the entity’s
application for MBE or WBE certifi-
cation.

(i) All decisions under this section
are administratively final.
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