AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Environmental Protection Agency

other chemical or bioremediation prod-
ucts that may be authorized for use on
oil discharges in accordance with the
procedures set forth in §300.910. This
schedule, called the NCP Product
Schedule, may be obtained from the
Emergency Response Division (5202-G),
U.S. Environmental Protection Agen-
cy, 1200 Pennsylvania Ave., NW., Wash-
ington, DC 20460. The telephone num-
ber is 703-603-8760.

(2) Products may be added to the
NCP Product Schedule by the process
specified in §300.920.

(b) Hazardous Substance Releases. [Re-
served]

[69 FR 47453, Sept. 15, 1994, as amended at 65
FR 47325, Aug. 2, 2000]

EFFECTIVE DATE NOTE: At 88 FR 38333,
June, 12, 2023, §300.905 was removed, effective
Dec. 11, 2023.

§300.910 Authorization of use.

(a) RRTs and Area Committees shall
address, as part of their planning ac-
tivities, the desirability of using appro-
priate dispersants, surface washing
agents, surface collecting agents, bio-
remediation agents, or miscellaneous
oil spill control agents listed on the
NCP Product Schedule, and the desir-
ability of using appropriate burning
agents. RCPs and ACPs shall, as appro-
priate, include applicable
preauthorization plans and address the
specific contexts in which such prod-
ucts should and should not be used. In
meeting the provisions of this para-
graph, preauthorization plans may ad-
dress factors such as the potential
sources and types of oil that might be
spilled, the existence and location of
environmentally sensitive resources
that might be impacted by spilled oil,
available product and storage loca-
tions, available equipment and ade-
quately trained operators, and the
available means to monitor product ap-
plication and effectiveness. The RRT
representatives from EPA and the
states with jurisdiction over the waters
of the area to which a preauthorization
plan applies and the DOC and DOI nat-
ural resource trustees shall review and
either approve, disapprove, or approve
with modification the preauthorization
plans developed by Area Committees,
as appropriate. Approved
preauthorization plans shall be in-
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cluded in the appropriate RCPs and
ACPs. If the RRT representatives from
EPA and the states with jurisdiction
over the waters of the area to which a
preauthorization plan applies and the
DOC and DOI natural resource trustees
approve in advance the use of certain
products under specified circumstances
as described in the preauthorization
plan, the OSC may authorize the use of
the products without obtaining the
specific concurrences described in para-
graphs (b) and (c) of this section.

(b) For spill situations that are not
addressed by the preauthorization
plans developed pursuant to paragraph
(a) of this section, the OSC, with the
concurrence of the EPA representative
to the RRT and, as appropriate, the
concurrence of the RRT representa-
tives from the states with jurisdiction
over the navigable waters threatened
by the release or discharge, and in con-
sultation with the DOC and DOI nat-
ural resource trustees, when prac-
ticable, may authorize the use of
dispersants, surface washing agents,
surface collecting agents, bioremedi-
ation agents, or miscellaneous oil spill
control agents on the oil discharge,
provided that the products are listed
on the NCP Product Schedule.

(c) The OSC, with the concurrence of
the EPA representative to the RRT
and, as appropriate, the concurrence of
the RRT representatives from the
states with jurisdiction over the navi-
gable waters threatened by the release
or discharge, and in consultation with
the DOC and DOI natural resource
trustees, when practicable, may au-
thorize the use of burning agents on a
case-by-case basis.

(d) The OSC may authorize the use of
any dispersant, surface washing agent,
surface collecting agent, other chem-
ical agent, burning agent, bioremedi-
ation agent, or miscellaneous oil spill
control agent, including products not
listed on the NCP Product Schedule,
without obtaining the concurrence of
the EPA representative to the RRT
and, as appropriate, the RRT rep-
resentatives from the states with juris-
diction over the navigable waters
threatened by the release or discharge,
when, in the judgment of the OSC, the
use of the product is necessary to pre-
vent or substantially reduce a hazard
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to human life. Whenever the OSC au-
thorizes the use of a product pursuant
to this paragraph, the OSC is to inform
the EPA RRT representative and, as
appropriate, the RRT representatives
from the affected states and, when
practicable, the DOC/DOI natural re-
sources trustees of the use of a prod-
uct, including products not on the
Schedule, as soon as possible. Once the
threat to human life has subsided, the
continued use of a product shall be in
accordance with paragraphs (a), (b),
and (c) of this section.

(e) Sinking agents shall not be au-
thorized for application to oil dis-
charges.

(f) When developing preauthorization
plans, RRTs may require the perform-
ance of supplementary toxicity and ef-
fectiveness testing of products, in addi-
tion to the test methods specified in
§300.915 and described in appendix C to
part 300, due to existing site-specific or
area-specific concerns.

EFFECTIVE DATE NOTE: At 88 FR 38333, June
12, 2023, §300.910 was revised, effective Dec.
11, 2023. For the convenience of the user, the
revised text is set forth as follows:

§300.910 Authorization for agent use.

Use of chemical or biological agents in re-
sponse to oil discharges must be authorized
by the OSC in accordance with the provi-
sions of this section.

(a) Use of agents identified on the NCP Prod-
uct Schedule or use of burning agents on oil dis-
charges addressed by a preauthorization plan.
Area Committees and RRTs shall address, as
part of their planning activities, whether
preauthorization of the use of chemical and
biological agents listed on the NCP Product
Schedule or the use of burning agents on cer-
tain oil discharges is appropriate. Area Com-
mittees and RRTs shall, as appropriate, in-
clude applicable approved preauthorization
plans in ACPs and RCPs. When a
preauthorization plan is approved in advance
for the use of certain agents under specified
discharge situations, then the OSC may au-
thorize the use of agents listed on the NCP
Product Schedule, or the use of burning
agents, for the purpose for which they were
specifically listed without obtaining the in-
cident-specific concurrences and without the
natural resource trustees consultations de-
scribed in paragraph (b) of this section.

(1) Preauthorization plan development. For
discharge situations identified where such
agents may be used, the preauthorization
plan must, at a minimum, specify limits for
the quantities and the duration of use, and
use parameters for water depth, distance to
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shoreline, and proximity to populated areas.
In meeting the provisions of this paragraph,
preauthorization plans should document how
regional factors are addressed including like-
ly sources and types of oil that might be dis-
charged, various potential discharge sce-
narios, the existence and location of environ-
mentally sensitive resources or restricted
areas that might be impacted by discharged
oil, and logistical factors including inven-
tory, storage locations and manufacturing
capability of available agents, availability of
equipment needed for agent use, availability
of adequately trained operators, and means
to monitor agent use in the environment.
Preauthorization plans are to be developed
by the Area Committees or the RRT in con-
sultation with the Area Committee(s).

(2) Preauthorization plan approval. The EPA
representative to the RRT, the Department
of Commerce and the Department of the In-
terior natural resource trustees and, as ap-
propriate the RRT representative from the
state(s) with jurisdiction over waters and ad-
joining shorelines within the
preauthorization plan area shall review and
either approve, approve with modification,
or disapprove the preauthorization plans.
The Area Committees and RRTs shall ad-
dress the withdrawal of approval from a
preauthorization plan, and the RRT shall no-
tify the NRT of the status of the
preauthorization plan within 30 days from
any such withdrawal.

(3) Preauthorization plan reviews. The RRT
in consultation with the Area Committee(s)
must review, and revise, as needed, approved
preauthorization plans. These reviews must
be conducted following a regular timeframe,
established by the RRT and documented in
the plan, to address changes that may im-
pact the conditions under which the use of
chemical and biological agents have been
preauthorized. Reviews must also be con-
ducted in any affected region, at a minimum,
after a major discharge or after a Spill of Na-
tional Significance (SONS) relevant to the
preauthorization plan area; to address revi-
sions of the NCP Product Schedule impact-
ing chemical or biological agents that may
be individually listed within a
preauthorization plan; and to reflect new
listings of threatened and/or endangered spe-
cies applicable to the preauthorization plan
area. The EPA RRT representative, the De-
partment of Commerce and Department of
the Interior natural resource trustees, and
the RRT representative from the state(s)
with jurisdiction over the waters of the area
to which a preauthorization plan applies
shall review and either approve, approve
with modification, or disapprove any revi-
sions to the preauthorization plans.

(b) Use of agents identified on the NCP Prod-
uct Schedule or use of burning agents on oil dis-
charges not addressed by a preauthorization
plan. For discharge situations that are not
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addressed by a preauthorization plan devel-
oped pursuant to paragraph (a) of this sec-
tion, the OSC may authorize the use of
chemical or biological agents identified on
the NCP Product Schedule on an oil dis-
charge, or the use of burning agents, for the
specific purpose for which they were listed
with the concurrence of the EPA RRT rep-
resentative and, as appropriate, the concur-
rence of the RRT representatives from the
state(s) with jurisdiction over the waters and
adjoining shorelines threatened by the re-
lease or discharge, and in consultation with
the Department of Commerce and Depart-
ment of the Interior natural resource trust-
ees. In meeting the provisions of this para-
graph, the OSC must consider and document
for their authorization request to the RRT,
at a minimum, the parameters for the use of
agents including the quantities requested to
be authorized, the duration of use, the depth
of water, the distance to shoreline and prox-
imity to populated areas, and should con-
sider and document factors such as environ-
mentally sensitive resources or restricted
areas that might be impacted, agent inven-
tory and storage locations, agent manufac-
turing capability, availability of equipment
needed for agent use, availability of ade-
quately trained operators and appropriate
means to monitor agent use in the environ-
ment.

(c) [Reserved]

(d) Temporary exception. In circumstances
to prevent or substantially reduce an immi-
nent threat to human life that cannot be im-
mediately addressed by other procedures or
provisions of the NCP, the OSC may author-
ize the provisional use of any chemical or bi-
ological agent, whether it is identified or not
on the NCP Product Schedule, without ob-
taining the concurrence of the EPA RRT rep-
resentative and, as appropriate, the RRT
representatives from the state(s) with juris-
diction over the waters and adjoining shore-
lines threatened by the release or discharge,
and without consultation with the Depart-
ment of Commerce and the Department of
the Interior natural resource trustees. This
exception shall not be used as a substitute
for compliance with §300.150 of this part, in-
cluding the use of personal protective equip-
ment, or when there is sufficient time to
seek authorization in accordance with para-
graphs (a) or (b) of this section. If an agent
is authorized for use pursuant to this para-
graph, the OSC shall notify as soon as pos-
sible the EPA RRT representative and as ap-
propriate, the RRT representatives from the
affected state(s) and the Department of Com-
merce and Department of the Interior nat-
ural resource trustees. The OSC shall docu-
ment the circumstances and the reasons for
use of the agent authorized pursuant to this
paragraph. Agent use for individual cir-
cumstances under this exception shall be in
accordance with paragraphs (a) or (b) of this
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section no later than 24 hours after initial
application.

(e) Prohibited agents or substances. The OSC
may not authorize the use of the following:

(1) Sinking agents, or any other chemical
agent, biological agent, or any substance
that is used to directly sink the oil to the
bottom of a water body.

(2) [Reserved]

(f) Storage and use of agents listed on the
NCP Product Schedule. (1) The OSC may au-
thorize for use only products listed on the
NCP Product Schedule that are documented
and certified by the responsible party or its
representative to have been stored under the
conditions provided by the submitter under
§300.915(a)(6), and whose date of use does not
exceed the expiration date listed on the con-
tainer’s label unless otherwise specified for
expired products as provided in §300.910(f)(2),
at the time of the incident.

(2) The OSC may authorize for use products
listed on the NCP Product Schedule that ex-
ceed their expiration date after the respon-
sible party or its representative documents
and certifies that the expired product has
been stored under the conditions provided by
the submitter under §300.915(a)(6) and still
meets the applicable efficacy and toxicity
listing provisions under §300.915, based on
testing of representative samples within the
previous 12 months.

(g) Supplemental testing, monitoring, and in-
formation. The RRT may require, for both
planning and response, including authoriza-
tion of use, supplemental toxicity and effi-
cacy testing, or submission of available data
and information that addresses site, area,
and ecosystem-specific concerns relative to
the use of any chemical or biological agent.
The product manufacturer or responsible
party shall provide, upon request of the RRT
or OSC, additional monitoring or testing
data and information to inform chemical or
biological agent use decisions specific to a
response.

(h) Recovery of chemical agents and other
substances from the environment. The respon-
sible party shall ensure that removal actions
adequately contain, collect, store, and dis-
pose of chemical agents and other substances
that are to be recovered from the environ-
ment, unless otherwise directed by the OSC.
Chemical agents and other substances to be
recovered include solidifiers, surface washing
agents, and sorbents. The OSC should, at a
minimum, consider factors such as the safe-
ty of response personnel and harm to the en-
vironment in making determinations pursu-
ant to this paragraph.

(i) Reporting of agent use. (1) The author-
izing OSC shall provide the RRT the fol-
lowing information on chemical and biologi-
cal agents used in response to an oil dis-
charge: product name, product category,
quantity and concentrations used, duration
of use, location(s) of use, any available data
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collected, and any available analyses of effi-
cacy and environmental effects. This infor-
mation must be provided within 30 days of
completion of agent use. This information
may be submitted in accordance with the
OSC reporting provisions under §300.165 of
this part, as applicable, subject to the 30-day
timing requirement.

(2) In support of sections 300.135(n) and
300.155(a) and (b) of this part, the authorizing
OSC shall provide for notification to the pub-
lic, updated during a response as appro-
priate, the following information on chem-
ical and biological agents used in response to
an oil discharge: product name, product cat-
egory, quantity and concentrations used, du-
ration of use, and location(s) of use.

§300.913 Monitoring
dispersants.

The responsible party shall monitor
any subsurface use of dispersant in re-
sponse to an oil discharge, any surface
use of dispersant for more than 96
hours after initial application in re-
sponse to an oil discharge, and any sur-
face use of dispersant in response to oil
discharges of more than 100,000 U.S.
gallons occurring within a 24-hour pe-
riod, and shall submit a Dispersant
Monitoring Quality Assurance Project
Plan (DMQAPP) covering the collec-
tion of environmental data within this
section to the OSC. When any dispers-
ant is used subsurface in response to an
oil discharge, the responsible party
shall implement paragraphs (a)
through (g) of this section for the en-
tire duration of the subsurface dispers-
ant use. When any dispersant is used on
the surface in response to oil dis-
charges of greater than 100,000 U.S. gal-
lons occurring within a 24-hour period,
the responsible party shall implement
paragraphs (a) through (g) of this sec-
tion as soon as possible for the entire
or remaining duration of surface dis-
persant use, as applicable. When any
dispersant is used on the surface in re-
sponse to an oil discharge for more
than 96 hours after initial application,
the responsible party shall implement
paragraphs (a) through (g) of this sec-
tion for the remaining duration of sur-
face dispersant use.

(a) Document:

(1) The characteristics of the source
oil.

(2) The best estimate of the oil dis-
charge volume or flow rate, periodi-
cally reevaluated as conditions dictate,

the use of

40 CFR Ch. | (7-1-23 Edition)

including a description of the method,
associated uncertainties, and mate-
rials.

(3) The dispersant used, rationale for
dispersant choice(s) including the re-
sults of any efficacy and toxicity tests
specific to area or site conditions, rec-
ommended dispersant-to-oil ratio
(DOR).

(4) The application method(s) and
procedures, including a description of
the equipment to be used, hourly appli-
cation rates, capacities, and total
amount of dispersant.

(6) For subsurface discharges, the
best estimate of the discharge flow rate
of any associated volatile petroleum
hydrocarbons, periodically reevaluated
as conditions dictate, including a de-
scription of the method, associated un-
certainties, and materials.

(b) Collect a representative set of
ambient background water column
samples in areas not affected by the
discharge of oil, at the closest safe dis-
tance from the discharge as determined
by the OSC, and in all directions of
likely oil transport considering surface
and subsurface currents. Collect a rep-
resentative set of baseline water col-
umn samples absent dispersant applica-
tion at such depths and locations af-
fected by the oil discharge, considering
surface and subsurface currents, oil
properties, and other relevant dis-
charge conditions. On a daily basis,
collect dispersed oil plume water col-
umn samples at such depths and loca-
tions where dispersed oil is likely to be
present, considering surface and sub-
surface currents, oil properties, and
other relevant discharge conditions.
Collect these ambient background,
baseline, and dispersed oil plume water
column samples following standard op-
erating and quality assurance proce-
dures. Analyze the collected ambient
background, baseline, and dispersed oil
plume water column samples for:

(1) In-situ oil droplet size distribu-
tion, including mass or volume mean
diameter for droplet sizes ranging from
2.5 to 2,000 um, with the majority of
data collected between the 2.5 and 100
um size.

(2) In-situ fluorometry and fluores-
cence signatures targeted to the type
of o0il discharged and referenced
against the source oil.
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