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notify the State in which the facility is
located, and provide an opportunity for
the State to discuss the facility’s ac-
ceptability status with EPA.

(5) An unacceptable facility may be
reconsidered for acceptability when-
ever the EPA Regional Office finds that
the facility fulfills the criteria stated
in §300.440(b). Upon such a finding, the
EPA Regional Office shall notify the
facility and the State in writing.

[568 FR 49215, Sept. 22, 1993]

Subpart F—State Involvement in
Hazardous Substance Response

SOURCE: 55 FR 8853, Mar. 8, 1990, unless oth-
erwise noted.

§300.500 General.

(a) EPA shall ensure meaningful and
substantial state involvement in haz-
ardous substance response as specified
in this subpart. EPA shall provide an
opportunity for state participation in
removal, pre-remedial, remedial, and
enforcement response activities. EPA
shall encourage states to enter into an
EPA/state Superfund Memorandum of
Agreement (SMOA) under §300.505 to
increase state involvement and
strengthen the EPA/state partnership.

(b) EPA shall encourage states to
participate in Fund-financed response
in two ways. Pursuant to §300.515(a),
states may either assume the lead
through a cooperative agreement for
the response action or may be the sup-
port agency in EPA-lead remedial re-
sponse. Section 300.515 sets forth re-
quirements for state involvement in
EPA-lead remedial and enforcement re-
sponse and also addresses comparable
requirements for EPA involvement in
state-lead remedial and enforcement
response. Section 300.520 specifies re-
quirements for state involvement in
EPA-lead enforcement mnegotiations.
Section 300.525 specifies requirements
for state involvement in removal ac-
tions. In addition to the requirements
set forth in this subpart, 40 CFR part
35, subpart O, ‘‘Cooperative Agree-
ments and Superfund State Contracts
for Superfund Response Actions,” con-
tains further requirements for state
participation during response.
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§300.505

§300.505 EPA/State Superfund Memo-
randum of Agreement (SMOA).

(a) The SMOA may establish the na-
ture and extent of EPA and state inter-
action during EPA-lead and state-lead
response (Indian tribes meeting the re-
quirements of §300.515(b) may be treat-
ed as states for purposes of this sec-
tion). EPA shall enter into SMOA dis-
cussions if requested by a state. The
following may be addressed in a SMOA:

(1) The EPA/state or Indian tribe re-
lationship for removal, pre-remedial,
remedial, and enforcement response,
including a description of the roles and
the responsibilities of each.

(2) The general requirements for EPA
oversight. Oversight requirements may
be more specifically defined in coopera-
tive agreements.

(3) The general nature of lead and
support agency interaction regarding
the review of key documents and/or de-
cision points in removal, pre-remedial,
remedial, and enforcement response.
The requirements for EPA and state re-
view of each other’s key documents
when each is serving as the support
agency shall be equivalent to the ex-
tent practicable. Review times agreed
to in the SMOA must also be docu-
mented in site-specific cooperative
agreements or Superfund state con-
tracts in order to be binding.

(4) Procedures for modification of the
SMOA (e.g., if EPA and a state agree
that the lead and support agency roles
and responsibilities have changed, or if
modifications are required to achieve
desired goals).

(b) The SMOA and any modifications
thereto shall be executed by the EPA
Regional Administrator and the head
of the state agency designated as lead
agency for state implementation of
CERCLA.

(c) Site-specific agreements entered
into pursuant to section 104(d)(1) of
CERCLA shall be developed in accord-
ance with 40 CFR part 35, subpart O.
The SMOA shall not supersede such
agreements.

(d)(1) EPA and the state shall consult
annually to determine priorities and
make lead and support agency designa-
tions for removal, pre-remedial, reme-
dial, and enforcement response to be
conducted during the next fiscal year
and to discuss future priorities and



§300.510

long-term requirements for response.
These consultations shall include the
exchange of information on both Fund-
and non-Fund-financed response activi-
ties. The SMOA may describe the time-
frame and process for the EPA/state
consultation.

(2) The following activities shall be
discussed in the EPA/state consulta-
tions established in the SMOA, or oth-
erwise initiated and documented in
writing in the absence of a SMOA, on a
site-specific basis with EPA and the
state identifying the lead agency for
each response action discussed:

(i) Pre-remedial response actions, in-
cluding preliminary assessments and
site inspections;

(ii) Hazard Ranking System scoring
and NPL listing and deletion activities;

(iii) Remedial phase activities, in-
cluding remedial investigation/feasi-
bility study, identification of potential
applicable or relevant and appropriate
requirements (ARARs) under federal
and state environmental laws and, as
appropriate, other advisories, criteria,
or guidance to be considered (TBCs),
proposed plan, ROD, remedial design,
remedial action, and operation and
maintenance;

(iv) Potentially responsible party
(PRP) searches, notices to PRPs, re-
sponse to information requests, PRP
negotiations, oversight of PRPs, other
enforcement actions pursuant to state
law, and activities where the state pro-
vides support to EPA;

(v) Compilation and maintenance of
the administrative record for selection
of a response action as required by sub-
part I of this part;

(vi) Related site support activities;

(vii) State ability to share in the cost
and timing of payments; and

(viii) General CERCLA implementa-
tion activities.

(3) If a state is designated as the lead
agency for a non-Fund-financed action
at an NPL site, the SMOA shall be sup-
plemented by site-specific enforcement
agreements between EPA and the state
which specify schedules and EPA in-
volvement.

(4) In the absence of a SMOA, EPA
and the state shall comply with the re-
quirements in §300.515(h). If the SMOA
does not address all of the require-
ments specified in §300.515(h), EPA and
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the state shall comply with any
unaddressed requirements in that sec-
tion.

§300.510 State assurances.

(a) A Fund-financed remedial action
undertaken pursuant to CERCLA sec-
tion 104(a) cannot proceed unless a
state provides its applicable required
assurances. The assurances must be
provided by the state prior to the initi-
ation of remedial action pursuant to a
Superfund state contract for EPA-lead
(or political subdivision-lead) remedial
action or pursuant to a cooperative
agreement for a state-lead remedial ac-
tion. The SMOA may not be used for
this purpose. Federally recognized In-
dian tribes are not required to provide
CERCLA section 104(c)(3) assurances
for Fund-financed response actions.
Further requirements pertaining to
state, political subdivision, and feder-
ally recognized Indian tribe involve-
ment in CERCLA response are found in
40 CFR part 35, subpart O.

(b)(1) The state is not required to
share in the cost of state- or EPA-lead
Fund-financed removal actions (includ-
ing remedial planning activities associ-
ated with remedial actions) conducted
pursuant to CERCLA section 104 unless
the facility was operated by the state
or a political subdivision thereof at the
time of disposal of hazardous sub-
stances therein and a remedial action
is ultimately undertaken at the site.
Such remedial planning activities in-
clude, but are not limited to, remedial
investigations (RIs), feasibility studies
(F'Ss), and remedial design (RD). States
shall be required to share 50 percent, or
greater, in the cost of all Fund-fi-
nanced response actions if the facility
was publicly operated at the time of
the disposal of hazardous substances.
For other facilities, except federal fa-
cilities, the state shall be required to
share 10 percent of the cost of the re-
medial action.

(2) CERCLA section 104(c)(5) provides
that EPA shall grant a state credit for
reasonable, documented, direct, out-of-
pocket, non-federal expenditures sub-
ject to the limitations specified in
CERCLA section 104(c)(5). For a state
to apply credit toward its cost share, it
must enter into a cooperative agree-
ment or Superfund state contract. The
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