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§281.38

and these records must be made readily
available when requested by the imple-
menting agency.

§281.38 Lender liability.

(a) A state program that contains a
security interest exemption will be
considered to be no less stringent than,
and as broad in scope as, the federal
program provided that the state’s ex-
emption:

(1) Mirrors the security interest ex-
emption provided for in 40 CFR part
280, subpart I; or

(2) Achieves the same effect as pro-
vided by the following key criteria:

(i) A holder, meaning a person who
maintains indicia of ownership pri-
marily to protect a security interest in
a petroleum UST or UST system or fa-
cility or property on which a petro-
leum UST or UST system is located,
who does not participate in the man-
agement of the UST or UST system as
defined under §280.10 of this chapter,
and who does not engage in petroleum
production, refining, and marketing as
defined under §280.200(b) of this chapter
is not:

(A) An “‘owner” of a petroleum UST
or UST system or facility or property
on which a petroleum UST or UST sys-
tem is located for purposes of compli-
ance with the requirements of 40 CFR
part 280; or

(B) An ‘‘operator’” of a petroleum
UST or UST system for purposes of
compliance with the requirements of 40
CFR part 280, provided the holder is
not in control of or does not have re-
sponsibility for the daily operation of
the UST or UST system.

(ii) [Reserved]

(b) [Reserved]

§281.39 Operator training.

In order to be considered no less
stringent than the corresponding fed-
eral requirements for operator train-
ing, the state must have an operator
training program that meets the min-
imum requirements of section 9010 of
the Solid Waste Disposal Act.
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Subpart D—Adequate
Enforcement of Compliance

§281.40 Requirements for compliance
monitoring program and authority.

(a) Any authorized representative of
the state engaged in compliance in-
spections, monitoring, or testing must
have authority to obtain by request
any information from an owner or op-
erator with respect to the UST sys-
tem(s) that is necessary to determine
compliance with the UST regulations.

(b) Any authorized representative of
the state must have authority to re-
quire an owner or operator to conduct
monitoring or testing.

(c) Authorized representatives must
have the authority to enter any site or
premises subject to UST regulations or
in which records relevant to the oper-
ation of the UST system(s) are kept,
and to copy these records, obtain sam-
ples of regulated substances, and in-
spect or conduct the monitoring or
testing of UST system(s).

(d) State programs must have proce-
dures for receipt, evaluation, retention,
and investigation of records and re-
ports required of owners or operators
and must provide for enforcement of
failure to submit these records and re-
ports.

(e)(1) State programs must have in-
spection procedures to determine, inde-
pendent of information supplied by reg-
ulated persons, compliance with pro-
gram requirements, and must provide
for enforcement of failure to comply
with the program requirements. States
must maintain a program for system-
atic inspections of facilities subject to
UST regulations in a manner designed
to determine compliance or non-com-
pliance, to verify accuracy of informa-
tion submitted by owners or operators
of regulated USTs, and to verify ade-
quacy of methods used by owners or op-
erators in developing that information.

(2) When inspections are conducted,
samples taken, or other information
gathered, these procedures must be
conducted in a manner (for example,
using proper ‘‘chain of custody’ proce-
dures) that will produce evidence ad-
missible in an enforcement proceeding,
or in court.

(f) Public effort in reporting viola-
tions must be encouraged and states
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