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§§266.505 and 266.507 and the optional
provisions of §266.504.

[45 FR 33142, May 19, 1980, as amended at 45
FR 86970, Dec. 31, 1980; 47 FR 1251, Jan. 11,
1982; 48 FR 14294, Apr. 1, 1983; 53 FR 27164,
July 19, 1988; 56 FR 3877, Jan. 31, 1991; 60 FR
25541, May 11, 1995; 61 FR 16309, Apr. 12, 1996;
62 FR 6651, Feb. 12, 1997; 64 FR 52392, Sept. 28,
1999; 69 FR 11813, Mar. 12, 2004; 73 FR 72954,
Dec. 1, 2008; 75 FR 13003, Mar. 18, 2010; 75 FR
1253, Jan. 8, 2010; 81 FR 85715, 85807, Nov. 28,
2016; 84 FR 5939, Feb. 22, 2019]

§262.11 Hazardous waste determina-
tion and recordkeeping.

A person who generates a solid waste,
as defined in 40 CFR 261.2, must make
an accurate determination as to wheth-
er that waste is a hazardous waste in
order to ensure wastes are properly
managed according to applicable RCRA
regulations. A hazardous waste deter-
mination is made using the following
steps:

(a) The hazardous waste determina-
tion for each solid waste must be made
at the point of waste generation, before
any dilution, mixing, or other alter-
ation of the waste occurs, and at any
time in the course of its management
that it has, or may have, changed its
properties as a result of exposure to
the environment or other factors that
may change the properties of the waste
such that the RCRA classification of
the waste may change.

(b) A person must determine whether
the solid waste is excluded from regula-
tion under 40 CFR 261.4.

(c) If the waste is not excluded under
40 CFR 261.4, the person must then use
knowledge of the waste to determine
whether the waste meets any of the
listing descriptions under subpart D of
40 CFR part 261. Acceptable knowledge
that may be used in making an accu-
rate determination as to whether the
waste is listed may include waste ori-
gin, composition, the process producing
the waste, feedstock, and other reliable
and relevant information. If the waste
is listed, the person may file a delisting
petition under 40 CFR 260.20 and 260.22
to demonstrate to the Administrator
that the waste from this particular site
or operation is not a hazardous waste.

(d) The person then must also deter-
mine whether the waste exhibits one or
more hazardous characteristics as iden-
tified in subpart C of 40 CFR part 261 by
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following the procedures in paragraph
(d)A) or (2) of this section, or a com-
bination of both.

(1) The person must apply knowledge
of the hazard characteristic of the
waste in light of the materials or the
processes used to generate the waste.
Acceptable knowledge may include
process knowledge (e.g., information
about chemical feedstocks and other
inputs to the production process);
knowledge of products, by-products,
and intermediates produced by the
manufacturing process; chemical or
physical characterization of wastes; in-
formation on the chemical and phys-
ical properties of the chemicals used or
produced by the process or otherwise
contained in the waste; testing that il-
lustrates the properties of the waste;
or other reliable and relevant informa-
tion about the properties of the waste
or its constituents. A test other than a
test method set forth in subpart C of 40
CFR part 261, or an equivalent test
method approved by the Administrator
under 40 CFR 260.21, may be used as
part of a person’s knowledge to deter-
mine whether a solid waste exhibits a
characteristic of hazardous waste.
However, such tests do not, by them-
selves, provide definitive results. Per-
sons testing their waste must obtain a
representative sample of the waste for
the testing, as defined at 40 CFR 260.10.

(2) When available knowledge is inad-
equate to make an accurate determina-
tion, the person must test the waste
according to the applicable methods
set forth in subpart C of 40 CFR part
261 or according to an equivalent meth-
od approved by the Administrator
under 40 CFR 260.21 and in accordance
with the following:

(i) Persons testing their waste must
obtain a representative sample of the
waste for the testing, as defined at 40
CFR 260.10.

(ii) Where a test method is specified
in subpart C of 40 CFR part 261, the re-
sults of the regulatory test, when prop-
erly performed, are definitive for deter-
mining the regulatory status of the
waste.

(e) If the waste is determined to be
hazardous, the generator must refer to
parts 261, 264, 265, 266, 267, 268, and 273
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of this chapter for other possible exclu-
sions or restrictions pertaining to man-
agement of the specific waste.

(f) Recordkeeping for small and large
quantity generators. A small or large
quantity generator must maintain
records supporting its hazardous waste
determinations, including records that
identify whether a solid waste is a haz-
ardous waste, as defined by 40 CFR
261.3. Records must be maintained for
at least three years from the date that
the waste was last sent to on-site or
off-site treatment, storage, or disposal.
These records must comprise the gen-
erator’s knowledge of the waste and
support the generator’s determination,
as described at paragraphs (c) and (d) of
this section. The records must include,
but are not limited to, the following
types of information: The results of
any tests, sampling, waste analyses, or
other determinations made in accord-
ance with this section; records docu-
menting the tests, sampling, and ana-
lytical methods used to demonstrate
the validity and relevance of such
tests; records consulted in order to de-
termine the process by which the waste
was generated, the composition of the
waste, and the properties of the waste;
and records which explain the knowl-
edge basis for the generator’s deter-
mination, as described at paragraph
(d)(1) of this section. The periods of
record retention referred to in this sec-
tion are extended automatically during
the course of any unresolved enforce-
ment action regarding the regulated
activity or as requested by the Admin-
istrator.

(g) Identifying hazardous waste num-
bers for small and large quantity genera-
tors. If the waste is determined to be
hazardous, small quantity generators
and large quantity generators must
identify all applicable EPA hazardous
waste numbers (EPA hazardous waste
codes) in subparts C and D of part 261 of
this chapter. Prior to shipping the
waste off site, the generator also must
mark its containers with all applicable
EPA hazardous waste numbers (EPA
hazardous waste codes) according to
§262.32.

[81 FR 85807, Nov. 28, 2016]

§262.13

§262.12 [Reserved]

§262.13 Generator
mination.

A generator must determine its gen-
erator category. A generator’s cat-
egory is based on the amount of haz-
ardous waste generated each month
and may change from month to month.
This section sets forth procedures to
determine whether a generator is a
very small quantity generator, a small
quantity generator, or a large quantity
generator for a particular month, as
defined in §260.10 of this chapter.

(a) Generators of either acute haz-
ardous waste or mnon-acute hazardous
waste. A generator who either gen-
erates acute hazardous waste or non-
acute hazardous waste in a calendar
month shall determine its generator
category for that month by doing the
following:

(1) Counting the total amount of haz-
ardous waste generated in the calendar
month;

(2) Subtracting from the total any
amounts of waste exempt from count-
ing as described in paragraphs (c) and
(d) of this section; and

(3) Determining the resulting gener-
ator category for the hazardous waste
generated using Table 1 of this section.

(b) Generators of both acute and non-
acute hazardous wastes. A generator
who generates both acute hazardous
waste and non-acute hazardous waste
in the same calendar month shall de-
termine its generator category for that
month by doing the following:

(1) Counting separately the total
amount of acute hazardous waste and
the total amount of non-acute haz-
ardous waste generated in the calendar
month;

(2) Subtracting from each total any
amounts of waste exempt from count-
ing as described in paragraphs (c) and
(d) of this section;

(3) Determining separately the re-
sulting generator categories for the
quantities of acute and non-acute haz-
ardous waste generated using Table 1
of this section; and

(4) Comparing the resulting gener-
ator categories from paragraph (b)(3) of
this section and applying the more
stringent generator category to the ac-
cumulation and management of both

category deter-
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