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must address the relevant criteria con-
tained in §260.31, §260.32, or §260.34, as
applicable.

(b) The Administrator will evaluate
the application and issue a draft notice
tentatively granting or denying the ap-
plication. Notification of this tentative
decision will be provided by newspaper
advertisement or radio broadcast in
the locality where the recycler is lo-
cated. The Administrator will accept
comment on the tentative decision for
30 days, and may also hold a public
hearing upon request or at his discre-
tion. The Administrator will issue a
final decision after receipt of com-
ments and after the hearing (if any).

(c) In the event of a change in cir-
cumstances that affect how a haz-
ardous secondary material meets the
relevant criteria contained in §260.31,
§260.32, or §260.34 upon which a vari-
ance or non-waste determination has
been based, the applicant must send a
description of the change in cir-
cumstances to the Administrator. The
Administrator may issue a determina-
tion that the hazardous secondary ma-
terial continues to meet the relevant
criteria of the variance or non-waste
determination or may require the facil-
ity to re-apply for the variance or non-
waste determination.

(d) Variances and non-waste deter-
minations shall be effective for a fixed
term not to exceed ten years. No later
than six months prior to the end of this
term, facilities must re-apply for a
variance or non-waste determination.
If a facility re-applies for a variance or
non-waste determination within six
months, the facility may continue to
operate under an expired variance or
non-waste determination until receiv-
ing a decision on their re-application
from the Administrator.

(e) Facilities receiving a variance or
non-waste determination must provide
notification as required by §260.42 of
this chapter.

[69 FR 48041, Sept. 19, 1994, as amended at 73
FR 64758, Oct. 30, 2008; 80 FR 1772, Jan. 13,
2015]

§260.34 Standards and criteria for
non-waste determinations.

(a) An applicant may apply to the

Administrator for a formal determina-

tion that a hazardous secondary mate-
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rial is not discarded and therefore not
a solid waste. The determinations will
be based on the criteria contained in
paragraphs (b) or (¢) of this section, as
applicable. If an application is denied,
the hazardous secondary material
might still be eligible for a solid waste
variance or exclusion (for example, one
of the solid waste variances under
§260.31). Determinations may also be
granted by the State if the State is ei-
ther authorized for this provision or if
the following conditions are met:

(1) The State determines the haz-
ardous secondary material meets the
criteria in paragraphs (b) or (c) of this
section, as applicable;

(2) The State requests that EPA re-
view its determination; and

(3) EPA approves the State deter-
mination.

(b) The Administrator may grant a
non-waste determination for hazardous
secondary material which is reclaimed
in a continuous industrial process if
the applicant demonstrates that the
hazardous secondary material is a part
of the production process and is not
discarded. The determination will be
based on whether the hazardous sec-
ondary material is legitimately recy-
cled as specified in §260.43 and on the
following criteria:

(1) The extent that the management
of the hazardous secondary material is
part of the continuous primary produc-
tion process and is not waste treat-
ment;

(2) Whether the capacity of the pro-
duction process would use the haz-
ardous secondary material in a reason-
able time frame and ensure that the
hazardous secondary material will not
be abandoned (for example, based on
past practices, market factors, the na-
ture of the hazardous secondary mate-
rial, or any contractual arrangements);

(3) Whether the hazardous constitu-
ents in the hazardous secondary mate-
rial are reclaimed rather than released
to the air, water or land at signifi-
cantly higher levels from either a sta-
tistical or from a health and environ-
mental risk perspective than would
otherwise be released by the produc-
tion process; and

(4) Other relevant factors that dem-
onstrate the hazardous secondary ma-
terial is not discarded, including why
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the hazardous secondary material can-
not meet, or should not have to meet,
the conditions of an exclusion under
§261.2 or §261.4 of this chapter.

(¢c) The Administrator may grant a
non-waste determination for hazardous
secondary material which is indistin-
guishable in all relevant aspects from a
product or intermediate if the appli-
cant demonstrates that the hazardous
secondary material is comparable to a
product or intermediate and is not dis-
carded. The determination will be
based on whether the hazardous sec-
ondary material is legitimately recy-
cled as specified in §260.43 and on the
following criteria:

(1) Whether market participants
treat the hazardous secondary material
as a product or intermediate rather
than a waste (for example, based on the
current positive value of the hazardous
secondary material, stability of de-
mand, or any contractual arrange-
ments);

(2) Whether the chemical and phys-
ical identity of the hazardous sec-
ondary material is comparable to com-
mercial products or intermediates;

(3) Whether the capacity of the mar-
ket would use the hazardous secondary
material in a reasonable time frame
and ensure that the hazardous sec-
ondary material will not be abandoned
(for example, based on past practices,
market factors, the nature of the haz-
ardous secondary material, or any con-
tractual arrangements);

(4) Whether the hazardous constitu-
ents in the hazardous secondary mate-
rial are reclaimed rather than released
to the air, water or land at signifi-
cantly higher levels from either a sta-
tistical or from a health and environ-
mental risk perspective than would
otherwise be released by the produc-
tion process; and

(5) Other relevant factors that dem-
onstrate the hazardous secondary ma-
terial is not discarded, including why
the hazardous secondary material can-
not meet, or should not have to meet,
the conditions of an exclusion under
§261.2 or §261.4 of this chapter.

[73 FR 64758, Oct. 30, 2008, as amended at 80
FR 1772, Jan. 13, 2015]
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§260.40 Additional regulation of cer-
tain hazardous waste recycling ac-
tivities on a case-by-case basis.

(a) The Regional Administrator may
decide on a case-by-case basis that per-
sons accumulating or storing the
recyclable materials described in
§261.6(a)(2)(iii) of this chapter should
be regulated under §261.6 (b) and (c) of
this chapter. The basis for this decision
is that the materials are being accumu-
lated or stored in a manner that does
not protect human health and the envi-
ronment because the materials or their
toxic constituents have not been ade-
quately contained, or because the ma-
terials being accumulated or stored to-
gether are incompatible. In making
this decision, the Regional Adminis-
trator will consider the following fac-
tors:

(1) The types of materials accumu-
lated or stored and the amounts accu-
mulated or stored;

(2) The method of accumulation or
storage;

(3) The length of time the materials
have been accumulated or stored before
being reclaimed;

(4) Whether any contaminants are
being released into the environment, or
are likely to be so released; and

(5) Other relevant factors.

(b) [Reserved]

The procedures for this decision are set
forth in §260.41 of this chapter.

[60 FR 662, Jan. 4, 1985, as amended at 71 FR
40258, July 14, 2006]

§260.41 Procedures for -case-by-case
regulation of hazardous waste recy-
cling activities.

The Regional Administrator will use
the following procedures when deter-
mining whether to regulate hazardous
waste recycling activities described in
§261.6(a)(2)(iii) under the provisions of
§261.6 (b) and (c), rather than under the
provisions of subpart F of part 266 of
this chapter.

(a) If a generator is accumulating the
waste, the Regional Administrator will
issue a notice setting forth the factual
basis for the decision and stating that
the person must comply with the appli-
cable requirements of subparts A, C, D,
and E of part 262 of this chapter. The
notice will become final within 30 days,
unless the person served requests a
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