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manner which changes any area of the 
waters of the United States to dryland. 
For example, the redistribution of sur-
face materials by blading, grading, or 
other means to fill in wetland areas is 
not plowing. Rock crushing activities 
which result in the loss of natural 
drainage characteristics, the reduction 
of water storage and recharge capabili-
ties, or the overburden of natural 
water filtration capacities do not con-
stitute plowing. Plowing, as described 
above, will never involve a discharge of 
dredged or fill material. 

(5) Seeding means the sowing of seed 
and placement of seedlings to produce 
farm, ranch, or forest crops and in-
cludes the placement of soil beds for 
seeds or seedlings on established farm 
and forest lands. 

(e) Federal projects which qualify 
under the criteria contained in section 
404(r) of the Act are exempt from sec-
tion 404 permit requirements, but may 
be subject to other State or Federal re-
quirements. 

PART 233—404 STATE PROGRAM 
REGULATIONS 

Subpart A—General 

Sec. 
233.1 Purpose and scope. 
233.2 Definitions. 
233.3 Confidentiality of information. 
233.4 Conflict of interest. 

Subpart B—Program Approval 

233.10 Elements of a program submission. 
233.11 Program description. 
233.12 Attorney General’s statement. 
233.13 Memorandum of Agreement with Re-

gional Administrator. 
233.14 Memorandum of Agreement with the 

Secretary. 
233.15 Procedures for approving State pro-

grams. 
233.16 Procedures for revision of State pro-

grams. 

Subpart C—Permit Requirements 

233.20 Prohibitions. 
233.21 General permits. 
233.22 Emergency permits. 
233.23 Permit conditions. 
233.24 Judicial review. 

Subpart D—Program Operation 

233.30 Application for a permit. 
233.31 Coordination requirements. 

233.32 Public notice. 
233.33 Public hearing. 
233.34 Making a decision on the permit ap-

plication. 
233.35 Issuance and effective date of permit. 
233.36 Modification, suspension or revoca-

tion of permits. 
233.37 Signatures on permit applications 

and reports. 
233.38 Continuation of expiring permits. 
233.39 Electronic reporting. 

Subpart E—Compliance Evaluation and 
Enforcement 

233.40 Requirements for compliance evalua-
tion programs. 

233.41 Requirements for enforcement au-
thority. 

Subpart F—Federal Oversight 

233.50 Review of and objection to State per-
mits and review of compensatory mitiga-
tion instruments. 

233.51 Waiver of review. 
233.52 Program reporting. 
233.53 Withdrawal of program approval. 

Subpart G—Eligible Indian Tribes 

233.60 Requirements for eligibility. 
233.61 Determination of Tribal eligibility. 
233.62 Procedures for processing an Indian 

Tribe’s application. 

Subpart H—Approved State Programs 

233.70 Michigan. 
233.71 New Jersey. 

AUTHORITY: 33 U.S.C. 1251 et seq. 

SOURCE: 53 FR 20776, June 1, 1988, unless 
otherwise noted. 

Subpart A—General 
§ 233.1 Purpose and scope. 

(a) This part specifies the procedures 
EPA will follow, and the criteria EPA 
will apply, in approving, reviewing, and 
withdrawing approval of State pro-
grams under section 404 of the Act. 

(b) Except as provided in § 232.3, a 
State program must regulate all dis-
charges of dredged or fill material into 
waters regulated by the State under 
section 404(g)–(1). Partial State pro-
grams are not approvable under section 
404. A State’s decision not to assume 
existing Corps’ general permits does 
not constitute a partial program. The 
discharges previously authorized by a 
Corps’ general permit will be regulated 
by State permits. However, in many 
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cases, States other than Indian Tribes 
will lack authority to regulate activi-
ties on Indian lands. This lack of au-
thority does not impair that State’s 
ability to obtain full program approval 
in accordance with this part, i.e., in-
ability of a State which is not an In-
dian Tribe to regulate activities on In-
dian lands does not constitute a partial 
program. The Secretary of the Army 
acting through the Corps of Engineers 
will continue to administer the pro-
gram on Indian lands if a State which 
is not an Indian Tribe does not seek 
and have authority to regulate activi-
ties on Indian lands. 

(c) Nothing in this part precludes a 
State from adopting or enforcing re-
quirements which are more stringent 
or from operating a program with 
greater scope, than required under this 
part. Where an approved State program 
has a greater scope than required by 
Federal law, the additional coverage is 
not part of the Federally approved pro-
gram and is not subject to Federal 
oversight or enforcement. 

(d) State assumption of the section 
404 program is limited to certain 
waters, as provided in section 404(g)(1) 
and as identified through the process 
laid out in § 233.11(i). The Federal pro-
gram operated by the Corps of Engi-
neers continues to apply to the remain-
ing waters in the State even after pro-
gram approval. However, this does not 
restrict States from regulating dis-
charges of dredged or fill material into 
those waters over which the Secretary 
retains section 404 jurisdiction. 

(e) Any approved State Program 
shall, at all times, be conducted in ac-
cordance with the requirements of the 
Act and of this part. While States may 
impose more stringent requirements, 
they may not impose any less stringent 
requirements for any purpose. States 
may not make one requirement more 
lenient than required under these regu-
lations as a tradeoff for making an-
other requirement more stringent than 
required. Where the 404(b)(1) Guidelines 
(40 CFR part 230) or other regulations 
affecting State 404 programs suggest 
that the District Engineer or Corps of 
Engineers is responsible for certain de-
cisions or actions (e.g., approving miti-
gation bank instruments), in an ap-
proved State Program the State Direc-

tor carries out such action or responsi-
bility for purposes of that program, as 
appropriate. 

(f) EPA may facilitate resolution of 
disputes between Federal agencies, 
Tribes, and States seeking to assume 
and/or administer a CWA section 404 
program. Where a dispute resolution or 
elevation process is enumerated in this 
part or in an agreement approved by 
EPA at the time of assumption or pro-
gram revision, such process and proce-
dures shall be followed. 

[53 FR 20776, June 1, 1988, as amended at 58 
FR 8183, Feb. 11, 1993; 89 FR 103501, Dec. 18, 
2024] 

§ 233.2 Definitions. 

The definitions in parts 230 and 232 as 
well as the following definitions apply 
to this part. 

Act means the Clean Water Act (33 
U.S.C. 1251 et seq.). 

Corps means the U.S. Army Corps of 
Engineers. 

Federal Indian reservation means all 
land within the limits of any Indian 
reservation under the jurisdiction of 
the United States Government, not-
withstanding the issuance of any pat-
ent, and including rights-of-way run-
ning through the reservation. 

FWS means the U.S. Fish and Wild-
life Service. 

Indian lands means ‘‘Indian country’’ 
as defined under 18 U.S.C. 1151. That 
section defines Indian country as: 

(1) All land within the limits of any 
Indian reservation under the jurisdic-
tion of the United States Government, 
notwithstanding the issuance of any 
patent, and, including rights-of-way 
running through the reservation, 

(2) All dependent Indian communities 
within the borders of the United States 
whether within the original or subse-
quently acquired territory thereof, and 
whether within or without the limits of 
a State, and 

(3) All Indian allotments, the Indian 
titles to which have not been extin-
guished, including rights-of-way run-
ning through the same. 

Indian Tribe means any Indian Tribe, 
band, group, or community recognized 
by the Secretary of the Interior and ex-
ercising governmental authority over a 
Federal Indian reservation. 
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Interstate agency means an agency of 
two or more States established by or 
under an agreement or compact ap-
proved by the Congress, or any other 
agency of two or more States having 
substantial powers or duties pertaining 
to the control of pollution. 

NMFS means the National Marine 
Fisheries Service. 

Retained waters description: The sub-
set of waters of the United States over 
which the Corps retains administrative 
authority upon program assumption by 
a State as identified through the proc-
ess at § 233.11(i). The description shall 
address, in the case of State assump-
tion, the extent to which waters on In-
dian lands are retained. 

RHA section 10 list: The list of waters 
determined to be navigable waters of 
the United States pursuant to section 
10 of the Rivers and Harbors Act and 33 
CFR part 329 and that are maintained 
in Corps district offices pursuant to 33 
CFR 329.16. 

State means any of the 50 States, the 
District of Columbia, Guam, the Com-
monwealth of Puerto Rico, the Virgin 
Islands, American Samoa, the Com-
monwealth of the Northern Mariana Is-
lands, the Trust Territory of the Pa-
cific Islands, or an Indian Tribe, as de-
fined in this part, which meet the re-
quirements of § 233.60. For purposes of 
this part, the word State also includes 
any interstate agency requesting pro-
gram approval or administering an ap-
proved program. 

State Director (Director) means the 
chief administrative officer of any 
State or interstate agency operating 
an approved program, or the delegated 
representative of the Director. If re-
sponsibility is divided among two or 
more State or interstate agencies, Di-
rector means the chief administrative 
officer of the State or interstate agen-
cy authorized to perform the particular 
procedure or function to which ref-
erence is made. 

State 404 program or State program 
means a program which has been ap-
proved by EPA under section 404 of the 
Act to regulate the discharge of 
dredged or fill material into all waters 
of the United States except those iden-

tified in the retained waters description 
as defined in § 233.2. 

[53 FR 20776, June 1, 1988, as amended at 58 
FR 8183, Feb. 11, 1993; 89 FR 103501, Dec. 18, 
2024] 

§ 233.3 Confidentiality of information. 

(a) Any information submitted to 
EPA pursuant to these regulations 
may be claimed as confidential by the 
submitter at the time of submittal and 
a final determination as to that claim 
will be made in accordance with the 
procedures of 40 CFR part 2 and para-
graph (c) of this section. 

(b) Any information submitted to the 
Director may be claimed as confiden-
tial in accordance with State law, sub-
ject to paragraphs (a) and (c) of this 
section. 

(c) Claims of confidentiality for the 
following information will be denied: 

(1) The name and address of any per-
mit applicant or permittee, 

(2) Effluent data, 
(3) Permit application, and 
(4) Issued permit. 

§ 233.4 Conflict of interest. 

Any public officer, employee, or indi-
vidual with responsibilities related to 
the section 404 permitting program 
who has a direct personal or pecuniary 
interest in any matter that is subject 
to decision by the agency shall make 
known such interest in the official 
records of the agency and shall refrain 
from participating in any manner in 
such decision by the agency or any en-
tity that reviews agency decisions. 

[89 FR 103502, Dec. 18, 2024] 

Subpart B—Program Approval 

§ 233.10 Elements of a program sub-
mission. 

Any State that seeks to administer a 
404 program under this part shall sub-
mit to the Regional Administrator at 
least three copies of the following: 

(a) A letter from the Governor of the 
State or Tribal leader requesting pro-
gram approval. 

(b) A complete program description, 
as set forth in § 233.11. 

(c) An Attorney General’s statement, 
as set forth in § 233.12. 
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(d) A Memorandum of Agreement 
with the Regional Administrator, as 
set forth in § 233.13. 

(e) A Memorandum of Agreement 
with the Secretary, as set forth in 
§ 233.14. 

(f) Copies of all applicable State stat-
utes and regulations, including those 
governing applicable State administra-
tive procedures. 

[53 FR 20776, June 1, 1988, as amended at 89 
FR 103502, Dec. 18, 2024] 

§ 233.11 Program description. 

The program description as required 
under § 233.10 shall include: 

(a) A description of the scope and 
structure of the State’s program. The 
description must include the extent of 
the State’s jurisdiction, scope of ac-
tivities regulated, anticipated coordi-
nation, scope of permit exemptions if 
any, permit review criteria, and a de-
scription as to how the permit review 
criteria will be sufficient to carry out 
the requirements of 40 CFR part 233 
subpart C. 

(b) A description of the State’s per-
mitting, administrative, judicial re-
view, and other applicable procedures. 

(c) A description of the basic organi-
zation and structure of the State agen-
cy (agencies) which will have responsi-
bility for administering the program. If 
more than one State agency is respon-
sible for the administration of the pro-
gram, the description shall address the 
responsibilities and additional budget 
and funding mechanisms of each agen-
cy and how the agencies intend to co-
ordinate administration, funding, com-
pliance, enforcement, and evaluation of 
the program. 

(d) A description of the funding and 
staffing which will be available for pro-
gram administration, including staff 
position descriptions and qualifications 
as well as program budget and funding 
mechanisms, sufficient to meet the re-
quirements of 40 CFR part 233, subparts 
C through E. 

(e) A description and schedule of the 
actions that will be taken following 
EPA approval for the State to begin 
administering the program if the State 
makes a request to assume administra-
tion of the program more than 30 days 
after EPA’s approval. 

(f) An estimate of the anticipated 
workload, including but not limited to 
number of discharges, permit reviews, 
authorizations and field visits, and de-
cisions regarding jurisdiction. 

(g) Copies of permit application 
forms, permit forms, and reporting 
forms. 

(h) A description of the State’s com-
pliance evaluation and enforcement 
programs, including staff position de-
scriptions and qualifications as well as 
program budget and funding mecha-
nisms, sufficient to meet the require-
ments of 40 CFR part 233, subpart E, 
and an explanation of how the State 
will coordinate its enforcement strat-
egy with that of the Corps and EPA. 

(i) A description of the waters of the 
United States within a State over 
which the State assumes jurisdiction 
under the assumed program; a descrip-
tion of the waters of the United States 
within a State over which the Sec-
retary retains administrative author-
ity subsequent to program approval; 
and a comparison of the State and Fed-
eral definitions of wetlands. 

(1) Before a State provides a program 
submission to the Regional Adminis-
trator, the Governor, Tribal leader, or 
Director shall submit a request to the 
Regional Administrator that the Corps 
identify the subset of waters of the 
United States that would remain sub-
ject to Corps administrative authority 
to include in its program submission. 
The request shall also include one of 
the following elements of required in-
formation: a citation or copy of legisla-
tion authorizing funding to prepare for 
assumption, a citation or copy of legis-
lation authorizing assumption, a Gov-
ernor or Tribal leader directive, a let-
ter from the head of a State agency, or 
a copy of a letter awarding a grant or 
other funding allocated to investigate 
and pursue assumption. If the Regional 
Administrator determines that the re-
quest includes the required informa-
tion, within seven days of receiving the 
State’s request, the Regional Adminis-
trator shall transmit the request for 
the retained waters description to the 
Corps. Transmitting the request to the 
Corps is intended to allow the Corps 
time to review its RHA section 10 
list(s) and prepare a description of re-
tained waters based on that list(s), in 
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accordance with paragraph (i)(4) of this 
section, if the Corps chooses to do so. 

(2) When the Regional Administrator 
transmits a request for the retained 
waters description to the Corps, the 
Regional Administrator shall notify 
the public of this transmission by post-
ing a notice on its website and circu-
lating notice to those persons known 
to be interested in such matters of its 
transmission, inviting public input to 
the Corps and the State for the subse-
quent 60 days on the development of 
the description. 

(3) If the Corps does not notify the 
State and EPA that it intends to pro-
vide a retained waters description 
within 30 days of receiving the State’s 
request transmitted by EPA, or if it 
does not provide a retained waters de-
scription within 180 days of receiving 
the State’s request transmitted by 
EPA, the State may develop a retained 
waters description pursuant to the 
process described in paragraph (i)(4) of 
this section. Alternatively, the State 
and the Corps may mutually agree to 
extend the time period in which the 
Corps may develop the retained waters 
description. 

(4) The program description in the 
State’s program request to the Re-
gional Administrator shall include a 
description of those waters of the 
United States over which the Corps re-
tains administrative authority. The de-
scription may be a retained waters de-
scription that the Corps provides the 
State pursuant to paragraph (i)(1) of 
this section, or, if the Corps did not 
provide a list to the State, a descrip-
tion that the State prepares pursuant 
to paragraph (i)(3) of this section. The 
retained waters description prepared 
by either the Corps or the State shall 
be compiled as follows: 

(i) Using the relevant RHA section 10 
list(s) as a starting point; 

(ii) Placing waters of the United 
States, or reaches of these waters, from 
the RHA section 10 list into the re-
tained waters description if they are 
known to be presently used or suscep-
tible to use in their natural condition 
or by reasonable improvement as a 
means to transport interstate or for-
eign commerce; 

(iii) To the extent feasible and to the 
extent that information is available, 

adding other waters or reaches of 
waters to the retained waters descrip-
tion that are presently used or are sus-
ceptible to use in their natural condi-
tion or by reasonable improvement as a 
means to transport interstate or for-
eign commerce; and 

(iv) Adding a description of retained 
wetlands that are adjacent to the fore-
going waters. A specific listing of each 
wetland that is retained is not re-
quired. 

(5) As a general matter, descriptions 
of retained waters compiled in accord-
ance with the process in paragraph 
(i)(4) of this section will satisfy the 
statutory criteria for retained waters. 
The Regional Administrator ulti-
mately determines whether to approve 
a State program submission, however. 

(6) The State assumes permitting au-
thority over all waters of the United 
States not retained by the Corps as de-
scribed in paragraph (i)(4) of this sec-
tion. The State does not assume per-
mitting authority over waters of the 
United States in Indian Country and 
Lands of Exclusive Federal Jurisdic-
tion, as these are outside of the State’s 
jurisdiction. All discharges of dredged 
or fill material into waters of the 
United States must be regulated either 
by the State or the Corps; at no time 
shall there be a gap in permitting au-
thority for any water of the United 
States. 

(j) A description of the specific best 
management practices proposed to be 
used to satisfy the exemption provi-
sions of section 404(f)(1)(E) of the Act 
for construction or maintenance of 
farm roads, forest roads, or temporary 
roads for moving mining equipment. 

(k) A description of the State’s ap-
proach to ensure that all permits 
issued satisfy the substantive stand-
ards and criteria for the use of compen-
satory mitigation consistent with the 
requirements of 40 CFR part 230, sub-
part J. The State’s approach may devi-
ate from the specific requirements of 
subpart J to the extent necessary to re-
flect State administration of the pro-
gram using State processes as opposed 
to Corps administration. For example, 
a State program may choose to provide 
for mitigation in the form of banks and 
permittee-responsible compensatory 
mitigation but not establish an in-lieu 
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fee program. A State program may not 
be less stringent than the requirements 
of subpart J. 

[89 FR 103502, Dec. 18, 2024] 

§ 233.12 Attorney General’s statement. 
(a) Any State that seeks to admin-

ister a program under this part shall 
submit a statement from the State At-
torney General (or the attorney for 
those State or interstate agencies 
which have independence legal coun-
sel), that the laws and regulations of 
the State, or an interstate compact, 
provide adequate authority to carry 
out the program and meet the applica-
ble requirements of this part. This 
statement shall cite specific statutes 
and administrative regulations which 
are lawfully adopted at the time the 
statement is signed and which shall be 
fully effective by the time the program 
is approved, and, where appropriate, ju-
dicial decisions which demonstrate 
adequate authority. The attorney sign-
ing the statement required by this sec-
tion must have authority to represent 
the State agency in court on all mat-
ters pertaining to the State program. 

(b) If a State seeks approval of a pro-
gram covering activities on Indian 
lands, the statement shall contain an 
analysis of the State’s authority over 
such activities. 

(c) The State Attorney General’s 
statement shall contain a legal anal-
ysis of the effect of State law regarding 
the prohibition on taking private prop-
erty without just compensation on the 
successful implementation of the 
State’s program. 

(d) In those States where more than 
one agency has responsibility for ad-
ministering the State program, the 
statement must include certification 
that each agency has full authority to 
administer the program within its cat-
egory of jurisdiction and that the 
State, as a whole, has full authority to 
administer a complete State section 
404 program. 

§ 233.13 Memorandum of Agreement 
with Regional Administrator. 

(a) Any State that seeks to admin-
ister a program under this part shall 
submit a Memorandum of Agreement 
executed by the Director and the Re-
gional Administrator. The Memo-

randum of Agreement shall become ef-
fective upon approval of the State pro-
gram. When more than one agency 
within a State has responsibility for 
administering the State program, Di-
rectors of each of the responsible State 
agencies shall be parties to the Memo-
randum of Agreement. 

(b) The Memorandum of Agreement 
shall set out the State and Federal re-
sponsibilities for program administra-
tion and enforcement. These shall in-
clude, but not be limited to: 

(1) Provisions specifying classes and 
categories of permit applications for 
which EPA will waive Federal review 
(as specified in § 233.51). 

(2) Provisions specifying the fre-
quency and content of reports, docu-
ments and other information which the 
State may be required to submit to 
EPA in addition to the annual report, 
as well as a provision establishing the 
submission date for the annual report. 
The State shall also allow EPA rou-
tinely to review State records, reports 
and files relevant to the administra-
tion and enforcement of the approved 
program. 

(3) Provisions addressing EPA and 
State roles and coordination with re-
spect to compliance monitoring and 
enforcement activities. 

(4) Provisions addressing modifica-
tion of the Memorandum of Agreement. 

(5) Provisions specifying the date 
upon which the State shall begin ad-
ministering its program. This effective 
date shall be 30 days from the date that 
notice of the Regional Administrator’s 
decision is published in the FEDERAL 
REGISTER, except where the Regional 
Administrator has agreed to a State’s 
request for a later effective date, not to 
exceed 180 days from the date of publi-
cation of the decision in the FEDERAL 
REGISTER. 

[53 FR 20776, June 1, 1988, as amended at 89 
FR 103503, Dec. 18, 2024] 

§ 233.14 Memorandum of Agreement 
with the Secretary. 

(a) Before a State program is ap-
proved under this part, the Director 
shall enter into a Memorandum of 
Agreement with the Secretary. When 
more than one agency within a State 
has responsibility for administering 
the State program, Directors of each of 

VerDate Sep<11>2014 15:15 Mar 18, 2026 Jkt 265180 PO 00000 Frm 00335 Fmt 8010 Sfmt 8010 Y:\SGML\265180.XXX 265180sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



326 

40 CFR Ch. I (7–1–25 Edition) § 233.15 

the responsible agencies shall be par-
ties of the Memorandum of Agreement. 

(b) The Memorandum of Agreement 
shall include: 

(1) A description of all navigable 
waters within the State over which the 
Corps retains administrative author-
ity. Retained waters shall be identified 
in accordance with procedures set forth 
in § 233.11(i). 

(2) Procedures whereby the Secretary 
will, prior to or on the effective date 
set forth in the Memorandum of Agree-
ment with the Regional Administrator, 
transfer to the State pending section 
404 permit applications for discharges 
into State regulated waters and other 
relevant information not already in the 
possession of the Director. 

NOTE 1 TO PARAGRAPH (B)(2): Where a State 
permit program includes coverage of those 
navigable waters in which only the Sec-
retary may issue section 404 permits, the 
State is encouraged to establish in this 
Memorandum of Agreement procedures for 
joint processing of Federal and State per-
mits, including joint public notice and public 
hearings. 

(3) An identification of all general 
permits issued by the Secretary, the 
terms and conditions of which the 
State intends to administer and en-
force upon receiving approval of its 
program, and a plan for transferring re-
sponsibility for these general permits 
to the State, including procedures for 
the prompt transmission from the Sec-
retary to the Director relevant infor-
mation not already in the possession of 
the Director. The information to be 
transferred includes but is not limited 
to support files for permit issuance, 
conditions and certifications placed on 
the Corps general permits, compliance 
reports, and records of enforcement ac-
tions. 

(4) Procedures whereby the Secretary 
would notify the State of changes to 
its RHA section 10 list that implicate 
waters that are presently used, or are 
susceptible to use in their natural con-
dition or by reasonable improvement 
as a means to transport interstate or 
foreign commerce, and the State would 
then incorporates these changes into 
its retained waters description, pursu-
ant to the procedures in § 233.16(d). 

[53 FR 20776, June 1, 1988, as amended at 89 
FR 103503, Dec. 18, 2024] 

§ 233.15 Procedures for approving 
State programs. 

(a) The 120 day statutory review pe-
riod shall commence on the date of re-
ceipt of a complete State program sub-
mission as set out in § 233.10 of this 
part. EPA shall determine whether the 
submission is complete within 30 days 
of receipt of the submission and shall 
notify the State of its determination. 
If EPA finds that a State’s submission 
is incomplete, the statutory review pe-
riod shall not begin until all the nec-
essary information is received by EPA. 

(b) If EPA determines the State sig-
nificantly changes its submission dur-
ing the review period, the statutory re-
view period shall begin again upon the 
receipt of a revised submission. 

(c) The State and EPA may extend 
the statutory review period by agree-
ment. 

(d) Within 10 days of receipt of a com-
plete State section 404 program sub-
mission, the Regional Administrator 
shall provide copies of the State’s sub-
mission to the Corps, FWS, and NMFS 
(both Headquarters and appropriate 
Regional organizations.) 

(e) After determining that a State 
program submission is complete, the 
Regional Administrator shall publish 
notice of the State’s program submis-
sion in the FEDERAL REGISTER and in 
enough of the largest newspapers in the 
State to attract statewide attention. 
The Regional Administrator shall also 
mail notice to persons known to be in-
terested in such matters. Existing 
State, EPA, Corps, FWS, and NMFS 
mailing lists shall be used as a basis for 
this mailing. However, failure to mail 
all such notices shall not be grounds 
for invalidating approval (or dis-
approval) of an otherwise acceptable 
(or unacceptable) program. This notice 
shall: 

(1) Provide for a comment period of 
not less than 45 days during which in-
terested members of the public may ex-
press their views on the State program. 

(2) Provide for a public hearing with-
in the State to be held not less than 30 
days after notice of hearing is pub-
lished in the FEDERAL REGISTER; 

(3) Indicate where and when the 
State’s submission may be reviewed by 
the public; 
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(4) Indicate whom an interested 
member of the public with questions 
should contact; and 

(5) Briefly outline the fundamental 
aspects of the State’s proposed pro-
gram and the process for EPA review 
and decision. 

(f) Within 90 days of EPA’s receipt of 
a complete program submission, the 
Corps, FWS, and NMFS shall submit to 
EPA any comments on the State’s pro-
gram. 

(g) Within 120 days of receipt of a 
complete program submission (unless 
an extension is agreed to by the State), 
the Regional Administrator shall ap-
prove or disapprove the program based 
on whether the State’s program fulfills 
the requirements of this part and the 
Act, taking into consideration all com-
ments received. The Regional Adminis-
trator shall prepare a responsiveness 
summary of significant comments re-
ceived and the Regional Administra-
tor’s response to these comments. The 
Regional Administrator shall respond 
individually to comments received 
from the Corps, FWS, and NMFS. 

(h) If the Regional Administrator ap-
proves the State’s section 404 program, 
the Regional Administrator shall no-
tify the State and the Secretary of the 
decision, publish notice in the FEDERAL 
REGISTER, and post notice on EPA’s 
website. The program for State-as-
sumed waters shall transfer to the 
State on the date established in the 
Memorandum of Agreement between 
the State and Regional Administrator. 
The Secretary shall suspend the 
issuance by the Corps of section 404 
permits in State regulated waters on 
such effective date. 

(i) If the Regional Administrator dis-
approves the State’s program based on 
the State not meeting the require-
ments of the Act and this part, the Re-
gional Administrator shall notify the 
State of the reasons for the disapproval 
and of any revisions or modifications 
to the State’s program which are nec-
essary to obtain approval. If the State 
resubmits a program submission rem-
edying the identified problem areas, 
the approval procedure and statutory 
review period shall begin upon receipt 
of the revised submission. 

[53 FR 20776, June 1, 1988, as amended at 89 
FR 103503, Dec. 18, 2024] 

§ 233.16 Procedures for revision of 
State programs. 

(a) The State shall keep the Regional 
Administrator fully informed of any 
proposed or actual changes to the 
State’s statutory or regulatory author-
ity or any other modifications which 
are significant to administration of the 
program. 

(b) Any approved program which re-
quires revision because of a modifica-
tion to this part or to any other appli-
cable Federal statute or regulation 
shall be revised within one year of the 
date of promulgation of such regula-
tion, except that if a State must amend 
or enact a statute in order to make the 
required revision, the revision shall 
take place within two years. 

(c) States with approved programs 
shall notify the Regional Adminis-
trator whenever they propose to trans-
fer all or part of any program from the 
approved State agency to any other 
State agency. The new agency is not 
authorized to administer the program 
until approved by the Regional Admin-
istrator under paragraph (d) of this sec-
tion. 

(d) Approval of revision of a State 
program shall be accomplished as fol-
lows: 

(1) The Director shall submit a modi-
fied program description or other docu-
ments which the Regional Adminis-
trator determines to be necessary to 
evaluate whether the program com-
plies with the requirements of the Act 
and this part. 

(2) Notice of approval of program 
changes which the Regional Adminis-
trator determines are not substantial 
revisions may be given by letter from 
the Regional Administrator to the 
Governor or the Tribal leader and are 
effective upon the date in the approval 
letter. The Regional Administrator 
will notify the Secretary of the ap-
proval of any approved program modi-
fications. The Regional Administrator 
will also notify other Federal agencies 
of approved program modifications as 
appropriate. The Regional Adminis-
trator shall post any such approval let-
ters on the relevant pages of EPA’s 
website. 
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(3) Whenever the Regional Adminis-
trator determines that the proposed re-
vision is substantial, the Regional Ad-
ministrator shall publish and circulate 
notice to those persons known to be in-
terested in such matters, provide op-
portunity for a public hearing, and con-
sult with the Corps, FWS, and NMFS. 
The Regional Administrator shall ap-
prove or disapprove program revisions 
based on whether the program fulfills 
the requirements of the Act and this 
part, and shall publish notice of the de-
cision in the FEDERAL REGISTER. For 
purposes of this paragraph, substantial 
revisions include, but are not limited 
to, revisions that remove waters from 
the retained waters description (other 
than de minimis removals), as well as 
revisions that affect the scope of ac-
tivities regulated, criteria for review of 
permits, public participation, or en-
forcement capability. Revisions to an 
Indian Tribe’s assumed program that 
would add a new geographic area to the 
approved program require that the Re-
gional Administrator determine that 
the Tribe meets the eligibility criteria 
in § 233.60 with regard to the new geo-
graphic area and constitute substantial 
revisions. 

(4) Substantial program changes 
shall become effective upon approval 
by the Regional Administrator and 
publication of notice in the FEDERAL 
REGISTER. 

(e) Whenever the Regional Adminis-
trator has reason to believe that cir-
cumstances have changed with respect 
to a State’s program, the Regional Ad-
ministrator may request and the State 
shall provide a supplemental Attorney 
General’s statement, program descrip-
tion, or such other documents or infor-
mation as are necessary to evaluate 
the program’s compliance with the re-
quirements of the Act and this part. 

[53 FR 20776, June 1, 1988, as amended at 89 
FR 103504, Dec. 18, 2024] 

Subpart C—Permit Requirements 

§ 233.20 Prohibitions. 

No permit shall be issued by the Di-
rector in the following circumstances: 

(a) When permit does not comply 
with the requirements of the Act or 
regulations thereunder, including the 

section 404(b)(1) Guidelines (part 230 of 
this chapter). 

(b) When the Regional Administrator 
has objected to issuance of the permit 
under § 233.50 and the objection has not 
been resolved. 

(c) When the proposed discharges 
would be in an area which has been 
prohibited, withdrawn, or denied as a 
disposal site by the Administrator 
under section 404(c) of the Act, or when 
the discharge would fail to comply 
with a restriction imposed thereunder. 

(d) If the Secretary determines, after 
consultation with the Secretary of the 
Department in which the Coast Guard 
is operating, that anchorage and navi-
gation of any of the navigable waters 
would be substantially impaired. 

§ 233.21 General permits. 

(a) Under section 404(h)(5) of the Act, 
States may, after program approval, 
administer and enforce general permits 
previously issued by the Secretary in 
State regulated waters. 

NOTE: If States intend to assume existing 
general permits, they must be able to ensure 
compliance with existing permit conditions 
an any reporting monitoring, or 
prenotification requirements. 

(b) The Director may issue a general 
permit for categories of similar activi-
ties if the Director determines that the 
regulated activities will cause only 
minimal adverse environmental effects 
when performed separately and will 
have only minimal cumulative adverse 
effects on the environment. Any gen-
eral permit issued shall be in compli-
ance with the section 404(b)(1) Guide-
lines. 

(c) In addition to the conditions spec-
ified in § 233.23, each general permit 
shall contain: 

(1) A specific description of the 
type(s) of activities which are author-
ized, including limitations for any sin-
gle operation. The description shall be 
detailed enough to ensure that the re-
quirements of paragraph (b) of this 
section are met. (This paragraph super-
cedes § 233.23(c)(1) for general permits.) 

(2) A precise description of the geo-
graphic area to which the general per-
mit applies, including limitations on 
the type(s) of water where operations 
may be conducted sufficient to ensure 
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that the requirements of paragraph (b) 
of this section are met. 

(d) Predischarge notification or other 
reporting requirements may be re-
quired by the Director on a permit-by- 
permit basis as appropriate to ensure 
that the general permit will comply 
with the requirement (section 404(e) of 
the Act) that the regulated activities 
will cause only minimal adverse envi-
ronmental effects when performed sep-
arately and will have only minimal cu-
mulative adverse effects on the envi-
ronment. 

(e) The Director may, without revok-
ing the general permit, require any 
person authorized under a general per-
mit to apply for an individual permit. 
This discretionary authority will be 
based on concerns for the aquatic envi-
ronment including compliance with 
paragraph (b) of this section and the 
404(b)(1) Guidelines (40 CFR part 230.) 

(1) This provision in no way affects 
the legality of activities undertaken 
pursuant to the general permit prior to 
notification by the Director of such re-
quirement. 

(2) Once the Director notifies the dis-
charger of the Director’s decision to 
exercise discretionary authority to re-
quire an individual permit, the dis-
charger’s activity is no longer author-
ized by the general permit. 

[53 FR 20776, June 1, 1988, as amended at 89 
FR 103504, Dec. 18, 2024] 

§ 233.22 Emergency permits. 

(a) Notwithstanding any other provi-
sion of this part, the Director may 
issue a temporary emergency permit 
for a discharge of dredged or fill mate-
rial if unacceptable harm to life or se-
vere loss of physical property is likely 
to occur before a permit could be 
issued or modified under procedures 
normally required. 

(b) Emergency permits shall incor-
porate, to the extent possible and not 
inconsistent with the emergency situa-
tion, all applicable requirements of 
§ 233.23. 

(1) Any emergency permit shall be 
limited to the duration of time (typi-
cally no more than 90 days) required to 
complete the authorized emergency ac-
tion. 

(2) The emergency permit shall have 
a condition requiring appropriate res-
toration of the site. 

(c) The emergency permit may be 
terminated at any time without proc-
ess (§ 233.36) if the Director determines 
that termination is necessary to pro-
tect human health or the environment. 

(d) The Director shall consult in an 
expeditious manner, such as by tele-
phone, with the Regional Adminis-
trator, the Corps, FWS, and NMFS 
about issuance of an emergency per-
mit. 

(e) The emergency permit may be 
oral or written. If oral, it must be fol-
lowed within 5 days by a written emer-
gency permit. A copy of the written 
permit shall be sent to the Regional 
Administrator. 

(f) Notice of the emergency permit 
shall be published and public com-
ments solicited in accordance with 
§ 233.32 as soon as possible but no later 
than 10 days after the issuance date. 

§ 233.23 Permit conditions. 
(a) For each permit the Director 

shall establish conditions which assure 
compliance with all applicable statu-
tory and regulatory requirements, in-
cluding the 404(b)(1) Guidelines, appli-
cable section 303 water quality stand-
ards, and applicable section 307 effluent 
standards and prohibitions. 

(b) Section 404 permits shall be effec-
tive for a fixed term not to exceed 5 
years. 

(c) Each 404 permit shall include con-
ditions meeting or implementing the 
following requirements: 

(1) A specific identification and com-
plete description of the authorized ac-
tivity including name and address of 
permittee, location and purpose of dis-
charge, type and quantity of material 
to be discharged. (This subsection is 
not applicable to general permits). 

(2) Only the activities specifically de-
scribed in the permit are authorized. 

(3) The permittee shall comply with 
all conditions of the permit even if 
that requires halting or reducing the 
permitted activity to maintain compli-
ance. Any permit violation constitutes 
a violation of the Act as well as of 
State statute and/or regulation. 

(4) The permittee shall take all rea-
sonable steps to minimize or prevent 
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any discharge in violation of this per-
mit. 

(5) The permittee shall inform the Di-
rector of any expected or known actual 
noncompliance. 

(6) The permittee shall provide such 
information to the Director, as the Di-
rector requests, to determine compli-
ance status, or whether cause exists for 
permit modification, revocation or 
termination. 

(7) Monitoring, reporting and record-
keeping requirements as needed to 
safeguard the aquatic environment. 
(Such requirements will be determined 
on a case-by-case basis, but at a min-
imum shall include monitoring and re-
porting of any expected leachates, re-
porting of noncompliance, planned 
changes or transfer of the permit.) 

(8) Inspection and entry. The per-
mittee shall allow the Director, or the 
Director’s authorized representative, 
upon presentation of proper identifica-
tion, at reasonable times to: 

(i) Enter upon the permittee’s prem-
ises where a regulated activity is lo-
cated or where records must be kept 
under the conditions of the permit, 

(ii) Have access to and copy any 
records that must be kept under the 
conditions of the permit, 

(iii) Inspect operations regulated or 
required under the permit, and 

(iv) Sample or monitor, for the pur-
poses of assuring permit compliance or 
as otherwise authorized by the Act, 
any substances or parameters at any 
location. 

(9) Conditions assuring that the dis-
charge will be conducted in a manner 
which minimizes adverse impacts upon 
the physical, chemical and biological 
integrity of the waters of the United 
States, such as requirements for res-
toration or mitigation. 

[53 FR 20776, June 1, 1988, as amended at 89 
FR 103504, Dec. 18, 2024] 

§ 233.24 Judicial review. 
All States that administer or seek to 

administer a program under this part 
shall provide an opportunity for judi-
cial review in State Court of the final 
approval or denial of permits by the 
State that is sufficient to provide for, 
encourage, and assist public participa-
tion in the permitting process. Indian 
Tribes must provide a commensurate 

form of citizen recourse for permit ap-
plicants and others affected by Tribe- 
issued permits. 

[89 FR 103504, Dec. 18, 2024] 

Subpart D—Program Operation 

§ 233.30 Application for a permit. 

(a) Except when an activity is au-
thorized by a general permit issued 
pursuant to § 233.21 or is exempt from 
the requirements to obtain a permit 
under § 232.3, any person who proposes 
to discharge dredged or fill material 
into State regulated waters shall com-
plete, sign, and submit a permit appli-
cation to the Director. Applicants for 
projects that take more than five years 
to complete must submit a complete 
application for each five-year permit, 
and an applicant seeking a new five- 
year permit must apply for the new 
permit at least 180 days prior to the ex-
piration of the current permit. The 
Tribe or State may grant permission to 
submit an application less than 180 
days prior to the expiration of the cur-
rent permit but no later than the per-
mit expiration date. Persons proposing 
to discharge dredged or fill material 
under the authorization of a general 
permit must comply with any report-
ing requirements of the general permit. 

(b) A complete application shall in-
clude: 

(1) Name, address, telephone number 
of the applicant and name(s) and ad-
dress(es) of adjoining property owners. 

(2) A complete description of the pro-
posed activity including necessary 
drawings, sketches or plans sufficient 
for public notice (the applicant is not 
generally expected to submit detailed 
engineering plans and specifications); 
the location, purpose and intended use 
of the proposed activity; scheduling of 
the activity; the location and dimen-
sions of adjacent structures; and a list 
of authorizations required by other 
Federal, interstate, State or local 
agencies for the work, including all ap-
provals received or denials already 
made. 

(3) The application must include a 
description of the type, composition, 
source and quantity of the material to 
be discharged, the method of discharge, 
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and the site and plans for disposal of 
the dredged or fill material. 

(4) A certification that all informa-
tion contained in the application is 
true and accurate and acknowledging 
awareness of penalties for submitting 
false information. 

(5) All activities which the applicant 
plans to undertake which are reason-
ably related to the same project must 
be included in the same permit applica-
tion. For projects for which the 
planned schedule extends beyond five 
years at the time of the initial five- 
year permit application, the applica-
tion for both the first and subsequent 
five-year permits must include an anal-
ysis demonstrating that each element 
of the 404(b)(1) Guidelines is met, con-
sistent with 40 CFR part 230, for the 
full term of the project. Applicants for 
subsequent five-year permits must up-
date the 404(b)(1) Guidelines analysis if 
there has been a change in cir-
cumstance related to the project fol-
lowing approval of the previous five- 
year permit, and clearly indicate 
whether the 404(b)(1) Guidelines anal-
ysis has been updated. 

(c) In addition to the information in-
dicated in § 233.30(b), the applicant will 
be required to furnish such additional 
information as the Director deems ap-
propriate to assist in the evaluation of 
the application. Such additional infor-
mation may include environmental 
data and information on alternate 
methods and sites as may be necessary 
for the preparation of the required en-
vironmental documentation. 

(d) The level of detail shall be reason-
ably commensurate with the type and 
size of discharge, proximity to critical 
areas, likelihood of long-lived toxic 
chemical substances, and potential 
level of environmental degradation. 

NOTE: EPA encourages States to provide 
permit applicants guidance regarding the 
level of detail of information and docu-
mentation required under this subsection. 
This guidance can be provided either through 
the application form or on an individual 
basis. EPA also encourages the State to 
maintain a program to inform potential ap-
plicants for permits of the requirements of 
the State program and of the steps required 
to obtain permits for activities in State reg-
ulated waters. 

[53 FR 20776, June 1, 1988, as amended at 89 
FR 103504, Dec. 18, 2024] 

§ 233.31 Coordination requirements. 
(a) If a proposed discharge may affect 

the biological, chemical, or physical 
integrity of the waters of any State(s) 
other than the State in which the dis-
charge occurs, the Director shall pro-
vide an opportunity for such State(s) 
to submit written comments within 
the public comment period and to sug-
gest permit conditions. If these rec-
ommendations are not accepted by the 
Director, the Director shall notify the 
affected State and the Regional Ad-
ministrator in writing prior to permit 
issuance of the Director’s failure to ac-
cept these recommendations, together 
with the Director’s reasons for so 
doing. The Regional Administrator 
shall then have the time provided for 
in § 233.50(d) to comment upon, object 
to, or make recommendations. 

(b) State section 404 permits shall be 
coordinated with the Federal and Fed-
eral-State water related planning and 
review processes. 

(c) For the purposes of § 233.31(a), the 
definition of ‘‘State’’ in § 233.2 includes 
Indian Tribes that have been approved 
by EPA under CWA section 518 and ap-
plicable regulations for eligibility to 
administer any CWA provision as well 
as Indian Tribes that have been ap-
proved by EPA under paragraph (d) of 
this section for eligibility for the pur-
pose of commenting under § 233.31(a). 

(d) An Indian Tribe may apply to the 
Regional Administrator for a deter-
mination that it meets the statutory 
criteria of section 518 of the CWA, 33 
U.S.C. 1377, to be treated in a manner 
similar to that in which EPA treats a 
State, for purposes of the coordination 
requirements of sections 404(h)(1)(C) 
and (E), 33 U.S.C. 1344(h)(1)(C) and (E), 
of the CWA and paragraphs (a) and (c) 
of this section. 

(1) The Tribe’s application shall con-
cisely describe how: 

(i) The Indian Tribe is recognized by 
the Secretary of the Interior; 

(ii) The Indian Tribe has a governing 
body carrying out substantial govern-
mental duties and powers; 

(iii) The functions to be exercised by 
the Indian Tribe pertain to the man-
agement and protection of water re-
sources which are held by an Indian 
Tribe, held by the United States in 
trust for Indians, held by a member of 
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an Indian Tribe if such property inter-
est is subject to a trust restriction on 
alienation, or otherwise within the bor-
ders of the Indian reservation; and 

(iv) The Indian Tribe is reasonably 
expected to be capable, in the Regional 
Administrator’s judgment, of carrying 
out the functions to be exercised in a 
manner consistent with the terms and 
purposes of the CWA and applicable 
regulations. 

(2) The Regional Administrator shall 
promptly notify the Indian Tribe of re-
ceipt of an application submitted under 
this section and shall process such ap-
plication in a timely manner. 

[53 FR 20776, June 1, 1988, as amended at 89 
FR 103504, Dec. 18, 2024] 

§ 233.32 Public notice. 
(a) Applicability. 
(1) The Director shall give public no-

tice of the following actions: 
(i) Receipt of a permit application. 
(ii) Preparation of a draft general 

permit. 
(iii) Consideration of a major modi-

fication to an issued permit. 
(iv) Scheduling of a public hearing. 
(v) Issuance of an emergency permit. 
(2) Public notices may describe more 

than one permit or action. 
(b) Timing. 
(1) The public notice shall provide a 

reasonable period of time, normally at 
least 30 days, within which interested 
parties may express their views con-
cerning the permit application. 

(2) Public notice of a public hearing 
shall be given at least 30 days before 
the hearing. 

(3) The Regional Administrator may 
approve a program with shorter public 
notice timing if the Regional Adminis-
trator determines that sufficient public 
notice is provided for. 

(c) The Director shall give public no-
tice by each of the following methods: 

(1) By mailing a copy of the notice to 
the following persons (any person oth-
erwise entitled to receive notice under 
this paragraph (c)(1) may waive their 
rights to receive notice for any classes 
or categories of permits): 

(i) The applicant. 
(ii) Any agency with jurisdiction over 

the activity or the disposal site, wheth-
er or not the agency issues a permit. 

(iii) Owners of property adjoining the 
property where the regulated activity 
will occur. 

(iv) All persons who have specifically 
requested copies of public notices. (The 
Director may update the mailing list 
from time to time by requesting writ-
ten indication of continued interest 
from those listed. The Director may de-
lete from the list the name of any per-
son who fails to respond to such a re-
quest.) 

(v) Any State whose waters may be 
affected by the proposed discharge. 

(2) In addition, by providing notice in 
at least one other way (such as adver-
tisement in a newspaper of sufficient 
circulation) reasonably calculated to 
cover the area affected by the activity. 

(d) All public notices shall contain at 
least the following information: 

(1) The name and address of the ap-
plicant and, if different, the address or 
location of the activity(ies) regulated 
by the permit. 

(2) The name, address, and telephone 
number of a person to contact for fur-
ther information. 

(3) A brief description of the com-
ment procedures and procedures to re-
quest a public hearing, including dead-
lines. 

(4) A brief description of the proposed 
activity, its purpose and intended use, 
so as to provide sufficient information 
concerning the nature of the activity 
to generate meaningful comments, in-
cluding a description of the type of 
structures, if any, to be erected on 
fills, and a description of the type, 
composition and quantity of materials 
to be discharged. 

(5) A plan and elevation drawing 
showing the general and specific site 
location and character of all proposed 
activities, including the size relation-
ship of the proposed structures to the 
size of the impacted waterway and 
depth of water in the area. 

(6) A paragraph describing the var-
ious evaluation factors, including the 
404(b)(1) Guidelines or State-equivalent 
criteria, on which decisions are based. 
For projects with a planned schedule 
that extends beyond five years at the 
time of the initial five-year permit ap-
plication, the public notice for subse-
quent five-year permits must indicate 
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whether the 404(b)(1) Guidelines anal-
ysis has been updated. 

(7) Any other information which 
would significantly assist interested 
parties in evaluating the likely impact 
of the proposed activity. 

(e) Notice of public hearing shall also 
contain the following information: 

(1) Time, date, and place of hearing. 
(2) Reference to the date of any pre-

vious public notices relating to the per-
mit. 

(3) Brief description of the nature and 
purpose of the hearing. 

[53 FR 20776, June 1, 1988, as amended at 89 
FR 103505, Dec. 18, 2024] 

§ 233.33 Public hearing. 
(a) Any interested person may re-

quest a public hearing during the pub-
lic comment period as specified in 
§ 233.32. Requests shall be in writing 
and shall state the nature of the issues 
proposed to be raised at the hearing. 

(b) The Director shall hold a public 
hearing whenever the Director deter-
mines there is a significant degree of 
public interest in a permit application 
or a draft general permit. The Director 
may also hold a hearing, at the Direc-
tor’s discretion, whenever the Director 
determines a hearing may be useful to 
a decision on the permit application. 

(c) At a hearing, any person may sub-
mit oral or written statements or data 
concerning the permit application or 
draft general permit. The public com-
ment period shall automatically be ex-
tended to the close of any public hear-
ing under this section. The presiding 
officer may also extend the comment 
period at the hearing. 

(d) All public hearings shall be re-
ported verbatim. Copies of the record 
of proceedings may be purchased by 
any person from the Director or the re-
porter of such hearing. A copy of the 
transcript (or if none is prepared, a 
tape of the proceedings) shall be made 
available for public inspection at an 
appropriate State office. 

[53 FR 20776, June 1, 1988, as amended at 89 
FR 103505, Dec. 18, 2024] 

§ 233.34 Making a decision on the per-
mit application. 

(a) The Director will review all ap-
plications for compliance with the 
404(b)(1) Guidelines and/or equivalent 

State environmental criteria as well as 
any other applicable State laws or reg-
ulations. 

(b) The Director shall consider all 
comments received in response to the 
public notice, and public hearing if a 
hearing is held. All comments, as well 
as the record of any public hearing, 
shall be made part of the official record 
on the application. 

(c) After the Director has completed 
review of the application and consider-
ation of comments, the Director will 
determine, in accordance with the 
record and all applicable regulations, 
whether or not the permit should be 
issued. No permit shall be issued by the 
Director under the circumstances de-
scribed in § 233.20. The Director shall 
prepare a written determination on 
each application outlining the Direc-
tor’s decision and rationale for the de-
cision. For projects with a planned 
schedule that extends beyond five 
years at the time of the initial five- 
year permit application, if the Director 
decides not to require an update to the 
404(b)(1) Guidelines for a subsequent 
five-year permit, the Director must 
provide a detailed written explanation 
of the decision not to require an update 
in its determination for the subsequent 
five-year permit. The determination 
shall be dated, signed, and included in 
the official record prior to final action 
on the application. The official record 
shall be open to the public. 

[53 FR 20776, June 1, 1988, as amended at 89 
FR 103505, Dec. 18, 2024] 

§ 233.35 Issuance and effective date of 
permit. 

(a) If the Regional Administrator 
comments on a permit application or 
draft general permit under § 233.50, the 
Director shall follow the procedures 
specified in that section in issuing the 
permit. 

(b) If the Regional Administrator 
does not comment on a permit applica-
tion or draft general permit, the Direc-
tor shall make a final permit decision 
after the close of the public comment 
period and shall notify the applicant. 

(1) If the decision is to issue a permit, 
the permit becomes effective when it is 
signed by the Director and the appli-
cant. 
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(2) If the decision is to deny the 
permit, the Director will notify the 
applicant in writing of the reason(s) for 
denial. 

§ 233.36 Modification, suspension or 
revocation of permits. 

(a) General. The Director may re-
evaluate the circumstances and condi-
tions of a permit either on the Direc-
tor’s own motion or at the request of 
the permittee or of a third party and 
initiate action to modify, suspend, or 
revoke a permit if the Director deter-
mines that sufficient cause exists. 
Among the factors to be considered 
are: 

(1) Permittee’s noncompliance with 
any of the terms or conditions of the 
permit; 

(2) Permittee’s failure in the applica-
tion or during the permit issuance 
process to disclose fully all relevant 
facts or the permittee’s misrepresenta-
tion of any relevant facts at the time; 

(3) Information that activities au-
thorized by a general permit are having 
more than minimal individual or cu-
mulative adverse effect on the environ-
ment, or that the permitted activities 
are more appropriately regulated by in-
dividual permits; 

(4) Circumstances relating to the au-
thorized activity have changed since 
the permit was issued and justify 
changed permit conditions or tem-
porary or permanent cessation of any 
discharge controlled by the permit; 

(5) Any significant information relat-
ing to the activity authorized by the 
permit if such information was not 
available at the time the permit was 
issued and would have justified the im-
position of different permit conditions 
or denial at the time of issuance; 

(6) Revisions to applicable statutory 
or regulatory authority, including 
toxic effluent standards or prohibitions 
or water quality standards. 

(b) Limitations. Permit modifications 
shall be in compliance with § 233.20. 

(c) Procedures. (1) The Director shall 
develop procedures to modify, suspend, 
or revoke permits if the Director deter-
mines cause exists for such action 
(§ 233.36(a)). Such procedures shall pro-
vide opportunity for public comment 
(§ 233.32), coordination with the Federal 
review agencies (§ 233.50), and oppor-

tunity for public hearing (§ 233.33) fol-
lowing notification of the permittee. 
When permit modification is proposed, 
only the conditions subject to modi-
fication need be reopened. 

(2) Minor modification of permits. 
The Director may, upon the consent of 
the permittee, use abbreviated proce-
dures to modify a permit to make the 
following corrections or allowance for 
changes in the permitted activity: 

(i) Correct typographical errors; 
(ii) Require more frequent moni-

toring or reporting by permittee; 
(iii) Allow for a change in ownership 

or operational control of a project or 
activity where the Director determines 
that no other change in the permit is 
necessary, provided that a written 
agreement containing a specific date 
for transfer of permit responsibility, 
coverage, and liability between the 
current and new permittees has been 
submitted to the Director; 

(iv) Provide for minor modification 
of project plans that do not signifi-
cantly change the character, scope, 
and/or purpose of the project or result 
in significant change in environmental 
impact; 

(v) Extend the term of a permit, so 
long as the modification does not ex-
tend the term of the permit beyond 5 
years from its original effective date 
and does not result in any increase in 
the amount of dredged or fill material 
allowed to be discharged. 

[53 FR 20776, June 1, 1988, as amended at 89 
FR 103505, Dec. 18, 2024] 

§ 233.37 Signatures on permit applica-
tions and reports. 

The application and any required re-
ports must be signed by the person who 
desires to undertake the proposed ac-
tivity or by that person’s duly author-
ized agent if accompanied by a state-
ment by that person designating the 
agent. In either case, the signature of 
the applicant or the agent will be un-
derstood to be an affirmation that the 
applicant or the agent possesses or rep-
resents the person who possesses the 
requisite property interest to under-
take the activity proposed in the appli-
cation. 

[89 FR 103505, Dec. 18, 2024] 
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§ 233.38 Continuation of expiring per-
mits. 

A Corps 404 permit does not continue 
in force beyond its expiration date 
under Federal law if, at that time, a 
State is the permitting authority. 
States authorized to administer the 404 
Program may continue Corps or State- 
issued permits until the effective date 
of the new permits, if State law allows. 
Otherwise, the discharge is being con-
ducted without a permit from the time 
of expiration of the old permit to the 
effective date of a new State-issued 
permit, if any. 

§ 233.39 Electronic reporting. 

States that choose to receive elec-
tronic documents must satisfy the re-
quirements of 40 CFR Part 3—(Elec-
tronic reporting) in their state pro-
gram. 

[70 FR 59888, Oct. 13, 2005] 

Subpart E—Compliance 
Evaluation and Enforcement 

§ 233.40 Requirements for compliance 
evaluation programs. 

(a) In order to abate violations of the 
permit program, the State shall main-
tain a program designed to identify 
persons subject to regulation who have 
failed to obtain a permit or to comply 
with permit conditions. 

(b) The Director and State officers 
engaged in compliance evaluation, 
upon presentation of proper identifica-
tion, shall have authority to enter any 
site or premises subject to regulation 
or in which records relevant to pro-
gram operation are kept in order to 
copy any records, inspect, monitor or 
otherwise investigate compliance with 
the State program. 

(c) The State program shall provide 
for inspections to be conducted, sam-
ples to be taken and other information 
to be gathered in a manner that will 
produce evidence admissible in an en-
forcement proceeding. 

(d) The State shall maintain a pro-
gram for receiving and ensuring proper 
consideration of information submitted 
by the public about violations. 

§ 233.41 Requirements for enforcement 
authority. 

(a) Any State agency administering a 
program shall have authority: 

(1) To restrain immediately and ef-
fectively any person from engaging in 
any unauthorized activity; 

(2) To sue to enjoin any threatened or 
continuing violation of any program 
requirement; 

(3) To assess or sue to recover civil 
penalties and to seek criminal rem-
edies, as follows: 

(i) The agency shall have the author-
ity to assess or recover civil penalties 
for discharges of dredged or fill mate-
rial without a required permit or in 
violation of any section 404 permit con-
dition in an amount of at least $5,000 
per day of such violation. 

(ii) The agency shall have the author-
ity to seek criminal fines against any 
person who willfully or with criminal 
negligence discharges dredged or fill 
material without a required permit or 
violates any permit condition issued 
under section 404 in the amount of at 
least $10,000 per day of such violation. 

(iii) The agency shall have the au-
thority to seek criminal fines against 
any person who knowingly makes false 
statements, representation, or certifi-
cation in any application, record, re-
port, plan, or other document filed or 
required to be maintained under the 
Act, these regulations or the approved 
State program, or who falsifies, 
tampers with, or knowingly renders in-
accurate any monitoring device or 
method required to be maintained 
under the permit, in an amount of at 
least $5,000 for each instance of viola-
tion. 

(b)(1) The approved maximum civil 
penalty or criminal fine shall be as-
sessable for each violation and, if the 
violation is continuous, shall be assess-
able in that maximum amount for each 
day of violation. 

(2) The burden of proof and degree of 
knowledge or intent required under 
State law for establishing violations 
under paragraph (a)(3) of this section, 
shall be no greater than the burden of 
proof or degree of knowledge or intent 
EPA must provide when it brings an 
action under the Act, except that a 
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State may establish criminal viola-
tions based on any form or type of neg-
ligence. 

(c) The civil penalty assessed, sought, 
or agreed upon by the Director under 
paragraph (a)(3) of this section shall be 
appropriate to the violation. 

NOTE: To the extent that State judgments 
or settlements provide penalties in amounts 
which EPA believes to be substantially inad-
equate in comparison to the amounts which 
EPA would require under similar facts, EPA 
may, when authorized by section 309 of the 
Act, commence separate action for penalties. 

(d)(1) The Regional Administrator 
may approve a State program where 
the State lacks authority to recover 
penalties of the levels required under 
paragraphs (a)(3)(i)–(iii) of this section 
only if the Regional Administrator de-
termines, after evaluating a record of 
at least one year for an alternative en-
forcement program, that the State has 
an alternate, demonstrably effective 
method of ensuring compliance which 
has both punitive and deterrence ef-
fects. 

(2) States whose programs were ap-
proved via waiver of monetary pen-
alties shall keep the Regional Adminis-
trator informed of all enforcement ac-
tions taken under any alternative 
method approved pursuant to para-
graph (d)(1) of this section. The manner 
of reporting will be established in the 
Memorandum of Agreement with the 
Regional Administrator (§ 233.13). 

(e) Any State administering a pro-
gram shall provide for public participa-
tion in the State enforcement process 
by providing either: 

(1) Authority which allows interven-
tion of right in any civil or administra-
tive action to obtain remedies specified 
in paragraph (a)(3) of this section by 
any citizen having an interest which is 
or may be adversely affected, or 

(2) Assurance that the State agency 
or enforcement authority will: 

(i) Investigate and provide written 
responses to all citizen complaints sub-
mitted pursuant to State procedures; 

(ii) Not oppose intervention by any 
citizen when permissive intervention 
may be authorized by statute, rule, or 
regulation; and 

(iii) Publish notice of and provide at 
least 30 days for public comment on 

any proposed settlement of a State en-
forcement action. 

(f) Provision for Tribal criminal enforce-
ment authority. To the extent that an 
Indian Tribe does not assert or is pre-
cluded from asserting criminal enforce-
ment authority (§ 233.41(a)(3) (ii) and 
(iii)), the Federal government will con-
tinue to exercise primary criminal en-
forcement responsibility. The Tribe, 
with the EPA Region and Corps Dis-
trict(s) with jurisdiction, shall develop 
a system where the Tribal agency will 
refer such a violation to the Regional 
Administrator or the District Engi-
neer(s), as agreed to by the parties, in 
an appropriate and timely manner. 
This agreement shall be incorporated 
into joint or separate Memorandum of 
Agreement with the EPA Region and 
the Corps District(s), as appropriate. 

[53 FR 20776, June 1, 1988, as amended at 58 
FR 8183, Feb. 11, 1993; 89 FR 103505, Dec. 18, 
2024] 

Subpart F—Federal Oversight 

§ 233.50 Review of and objection to 
State permits and review of com-
pensatory mitigation instruments. 

(a) The Director shall promptly 
transmit to the Regional Adminis-
trator: 

(1) A copy of the public notice for any 
complete permit applications received 
by the Director, except those for which 
permit review has been waived under 
§ 233.51. The State shall supply the Re-
gional Administrator with copies of 
public notices for permit applications 
for which permit review has been 
waived whenever requested by EPA. 

(2) A copy of a draft general permit 
whenever the State intends to issue a 
general permit. 

(3) Notice of every significant action 
taken by the State agency related to 
the consideration of any permit appli-
cation except those for which Federal 
review has been waived or draft general 
permit. 

(4) A copy of every issued permit. 
(5) A copy of the Director’s response 

to another State’s comments/ 
recommendations, if the Director does 
not accept these recommendations 
(§ 233.32(a)). 
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(b) Unless review has been waived 
under § 233.51, the Regional Adminis-
trator shall provide a copy of each pub-
lic notice, each draft general permit, 
and other information needed for re-
view of the application to the Corps, 
FWS, and NMFS, within 10 days of re-
ceipt. These agencies shall notify the 
Regional Administrator within 15 days 
of their receipt if they wish to com-
ment on the public notice or draft gen-
eral permit. Such agencies should sub-
mit their evaluation and comments to 
the Regional Administrator within 50 
days of such receipt. The final decision 
to comment, object or to require per-
mit conditions shall be made by the 
Regional Administrator. (These times 
may be shortened by mutual agree-
ment of the affected Federal agencies 
and the State.) 

(c) If the information provided is in-
adequate to determine whether the per-
mit application or draft general permit 
meets the requirements of the Act, 
these regulations, and the 404(b)(1) 
Guidelines, the Regional Administrator 
may, within 30 days of receipt, request 
the Director to transmit to the Re-
gional Administrator the complete 
record of the permit proceedings before 
the State, or any portions of the 
record, or other information, including 
a supplemental application, that the 
Regional Administrator determines 
necessary for review. 

(d) If the Regional Administrator in-
tends to comment upon, object to, or 
make recommendations with respect to 
a permit application, draft general per-
mit, or the Director’s failure to accept 
the recommendations of an affected 
State submitted pursuant to § 233.31(a), 
the Regional Administrator shall no-
tify the Director of the Regional Ad-
ministrator’s intent within 30 days of 
receipt. If the Director has been so no-
tified, the permit shall not be issued 
until after the receipt of such com-
ments or 90 days of the Regional Ad-
ministrator’s receipt of the public no-
tice, draft general permit, or Director’s 
response (§ 233.31(a)), whichever comes 
first. The Regional Administrator may 
notify the Director within 30 days of 
receipt that there is no comment but 
that the Regional Administrator re-
serves the right to object within 90 
days of receipt, based on any new infor-

mation brought out by the public dur-
ing the comment period or at a hear-
ing. 

(e) If the Regional Administrator has 
given notice to the Director under 
paragraph (d) of this section, the Re-
gional Administrator shall submit to 
the Director, within 90 days of receipt 
of the public notice, draft general per-
mit, or Director’s response (§ 233.31(a)), 
a written statement of the Regional 
Administrator’s comments, objections, 
or recommendations; the reasons for 
the comments, objections, or rec-
ommendations; and the actions that 
must be taken by the Director in order 
to eliminate any objections. Any such 
objection shall be based on the Re-
gional Administrator’s determination 
that the proposed permit is: 

(1) The subject of an interstate dis-
pute under § 233.31(a); and/or 

(2) Outside requirements of the Act, 
these regulations, or the 404(b)(1) 
Guidelines. The Regional Adminis-
trator shall make available upon re-
quest a copy of any comment, objec-
tion, or recommendation on a permit 
application or draft general permit to 
the permit applicant or to the public. 

(f) When the Director has received an 
EPA objection or requirement for a 
permit condition to a permit applica-
tion or draft general permit under this 
section, the Director shall not issue 
the permit unless the Director has 
taken the steps required by the Re-
gional Administrator to eliminate the 
objection. 

(g) Within 90 days of receipt by the 
Director of an objection or requirement 
for a permit condition by the Regional 
Administrator, the State or any inter-
ested person may request that the Re-
gional Administrator hold a public 
hearing on the objection or require-
ment. The Regional Administrator 
shall conduct a public hearing when-
ever requested by the State proposing 
to issue the permit, or if warranted by 
significant public interest based on re-
quests received. 

(h) If a public hearing is held under 
paragraph (g) of this section, the Re-
gional Administrator shall, following 
that hearing, reaffirm, modify or with-
draw the objection or requirement for a 
permit condition, and notify the Direc-
tor of this decision. 
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(1) If the Regional Administrator 
withdraws the objection or require-
ment for a permit condition, the Direc-
tor may issue the permit. 

(2) If the Regional Administrator 
does not withdraw the objection or re-
quirement for a permit condition, the 
Director must issue a permit revised to 
satisfy the Regional Administrator’s 
objection or requirement for a permit 
condition or notify EPA of its intent to 
deny the permit within 30 days of re-
ceipt of the Regional Administrator’s 
notification. 

(i) If no public hearing is held under 
paragraph (g) of this section, the Direc-
tor within 90 days of receipt of the ob-
jection or requirement for a permit 
condition shall either issue the permit 
revised to satisfy EPA’s objections or 
notify EPA of its intent to deny the 
permit. 

(j) In the event that the Director nei-
ther satisfies EPA’s objections or re-
quirement for a permit condition nor 
denies the permit, the Secretary shall 
process the permit application. 

(k) If the State establishes third- 
party compensation mechanisms as 
part of its section 404 program (e.g., 
banks or in-lieu fee programs), the Di-
rector must transmit a copy of instru-
ments associated with these compen-
satory mitigation approaches to the 
Regional Administrator, the Corps, 
FWS, and NMFS for review prior to 
issuance, as well as to any other State 
agencies to the extent the State com-
mitted to do so in the program descrip-
tion pursuant to § 233.11(k). To the ex-
tent the State deems appropriate, the 
Director may also send these draft in-
struments to other relevant State 
agencies for review. This transmission 
and review requirement does not apply 
to permittee-responsible compensatory 
mitigation. If the Regional Adminis-
trator, the Corps, FWS, or NMFS in-
tend to comment upon such instru-
ments they must notify the Director of 
their intent within 30 days of receipt. If 
the Director has been so notified, the 
instrument must not be issued until 
after the receipt of such comments or 
after 90 days of receipt of the proposed 
instrument by the Regional Adminis-
trator, the Corps, the FWS, or NMFS. 
The Director must respond to any com-
ments received within 90 days from the 

Regional Administrator, the Corps, 
FWS, NMFS, or State agencies that re-
ceived the draft instruments pursuant 
to the State program description and 
inform the commenting agency of any 
comments or recommendations not ac-
cepted prior to approving the final 
compensatory mitigation instrument. 
In the event that the Regional Admin-
istrator has commented that the in-
strument fails to apply or ensure com-
pliance with the requirements of 
§ 233.11(k), the Director must not ap-
prove the final compensatory mitiga-
tion instrument until the Regional Ad-
ministrator notifies the Director that 
the final instrument ensures compli-
ance with § 233.11(k). 

[53 FR 20776, June 1, 1988; 53 FR 41649, Oct. 24, 
1988, as amended at 89 FR 103505, Dec. 18, 
2024] 

§ 233.51 Waiver of review. 

(a) The MOA with the Regional Ad-
ministrator shall specify the categories 
of discharge for which EPA will waive 
Federal review of State permit applica-
tions. After program approval, the 
MOA may be modified to reflect any 
additions or deletions of categories of 
discharge for which EPA will waive re-
view. The Regional Administrator shall 
consult with the Corps, FWS, and 
NMFS prior to specifying or modifying 
such categories. 

(b) With the following exceptions, 
any category of discharge is eligible for 
consideration for waiver: 

(1) Draft general permits; 
(2) Discharges with reasonable poten-

tial for affecting endangered or threat-
ened species as determined by FWS; 

(3) Discharges with reasonable poten-
tial for adverse impacts on waters of 
another State; 

(4) Discharges known or suspected to 
contain toxic pollutants in toxic 
amounts (section 101(a)(3) of the Act) 
or hazardous substances in reportable 
quantities (section 311 of the Act); 

(5) Discharges located in proximity of 
a public water supply intake; 

(6) Discharges within critical areas 
established under State or Federal law, 
including but not limited to National 
and State parks, fish and wildlife sanc-
tuaries and refuges, National and his-
torical monuments, wilderness areas 
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and preserves, sites identified or pro-
posed under the National Historic Pres-
ervation Act, and components of the 
National Wild and Scenic Rivers Sys-
tem. 

(c) The Regional Administrator re-
tains the right to terminate a waiver 
as to future permit actions at any time 
by sending the Director written notice 
of termination. 

(d) If within 20 days of public notice 
of a permit application, pursuant to 
§ 233.32, a Tribe notifies EPA that the 
application potentially affects Tribal 
rights or interests, including those be-
yond reservation boundaries, EPA will 
request a copy of the public notice for 
the permit application, even if Federal 
review of the relevant category of dis-
charge has been waived, and the Re-
gional Administrator and the Director 
shall then proceed in accordance with 
§ 233.50. 

[53 FR 20776, June 1, 1988, as amended at 89 
FR 103506, Dec. 18, 2024] 

§ 233.52 Program reporting. 
(a) The starting date for the annual 

period to be covered by reports shall be 
established in the Memorandum of 
Agreement with the Regional Adminis-
trator (§ 233.13.) 

(b) The Director shall submit to the 
Regional Administrator within 90 days 
after completion of the annual period, 
a draft annual report evaluating the 
State’s administration of its program 
identifying problems the State has en-
countered in the administration of its 
program, steps taken to resolve these 
problems, and recommendations for re-
solving any outstanding problems 
along with a timeline for resolution. 
Items that shall be addressed in the an-
nual report include an assessment of 
the cumulative impacts of the State’s 
permitting program on the integrity of 
the State regulated waters; identifica-
tion of areas of particular concern or 
interest within the State; the number 
and nature of individual and general 
permits issued, modified, and denied; 
the number of violations identified and 
number and nature of enforcement ac-
tions taken; the number of suspected 
unauthorized activities reported and 
nature of action taken; an estimate of 
the extent of activities regulated by 
general permits; the number of permit 

applications received but not yet proc-
essed; and an assessment of avoidance, 
minimization, and compensation re-
quired for permits issued, including the 
type and quantity of resources im-
pacted, type and quantity of compensa-
tion required (including quantification 
and rationale for out-of-kind or com-
pensation provided outside the water-
shed), and a description of why com-
pensation was not required, if applica-
ble. The Annual Report shall briefly 
summarize resolution of issues identi-
fied in the previous Annual Report. Ad-
ditionally, to the extent appropriate, 
the Annual Report should analyze pro-
gram resources and staffing, including 
staffing changes, training, and vacancy 
rate since approval or the previous An-
nual Report. 

(c) The State shall make the draft 
annual report available for public in-
spection. 

(d) Within 60 days of receipt of the 
draft annual report, the Regional Ad-
ministrator will complete review of the 
draft report and transmit comments, 
questions, and/or requests for addi-
tional evaluation and/or information to 
the Director. 

(e) Within 30 days of receipt of the 
Regional Administrator’s final com-
ments, the Director will finalize the 
annual report, incorporating and/or re-
sponding to the Regional Administra-
tor’s comments, and transmit the final 
report to the Regional Administrator. 
The Director shall make a copy of the 
final annual report, accepted by the 
Regional Administrator, publicly 
available. 

(f) Upon acceptance of the annual re-
port, the Regional Administrator shall 
publish notice of availability of the 
final annual report. 

[53 FR 20776, June 1, 1988, as amended at 89 
FR 103506, Dec. 18, 2024] 

§ 233.53 Withdrawal of program ap-
proval. 

(a) A State with a program approved 
under this part may voluntarily trans-
fer program responsibilities required 
by Federal law to the Secretary by 
taking the following actions, or in such 
other manner as may be agreed upon 
with the Administrator. 

(1) The State shall give the Adminis-
trator and the Secretary no less than 
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180 days’ notice of the proposed trans-
fer. With the notice, the State shall 
submit a plan for the orderly transfer 
of all relevant program information 
not in the possession of the Secretary 
(such as permits, permit files, reports, 
permit applications, as well as files re-
garding ongoing investigations, com-
pliance orders, and enforcement ac-
tions) which are necessary for the Sec-
retary to administer the program. The 
notice shall include the proposed trans-
fer date. 

(2) Within 60 days of receiving the no-
tice and transfer plan, the Adminis-
trator and the Secretary shall evaluate 
the State’s transfer plan and shall 
identify for the State any additional 
information needed by the Federal gov-
ernment for program administration. 

(3) At least 30 days before the trans-
fer is to occur the Administrator shall 
publish notice of transfer in the FED-
ERAL REGISTER and in a sufficient num-
ber of the largest newspapers in the 
State to provide statewide coverage, 
and shall mail notice to all permit 
holders, permit applicants, other regu-
lated persons and other interested per-
sons on appropriate EPA, Corps and 
State mailing lists. 

(b) The Administrator may withdraw 
program approval when a State pro-
gram no longer complies with the re-
quirements of this part, and the State 
fails to take corrective action. Such 
circumstances include the following: 

(1) When the State’s legal authority 
no longer meets the requirements of 
this part, including: 

(i) Failure of the State to promulgate 
or enact new authorities when nec-
essary; or 

(ii) Action by a State legislature or 
court striking down or limiting State 
authorities. 

(2) When the operation of the State 
program fails to comply with the re-
quirements of this part, including: 

(i) Failure to exercise control over 
activities required to be regulated 
under this part, including failure to 
issue permits; 

(ii) Issuance of permits which do not 
conform to the requirements of this 
part; or 

(iii) Failure to comply with the pub-
lic participation requirements of this 
part. 

(3) When the State’s enforcement 
program fails to comply with the re-
quirements of this part, including: 

(i) Failure to act on violations of per-
mits or other program requirements; 

(ii) Failure to seek adequate enforce-
ment penalties or to collect adminis-
trative fines when imposed, or to im-
plement alternative enforcement meth-
ods approved by the Administrator; or 

(iii) Failure to inspect and monitor 
activities subject to regulation. 

(4) When the State program fails to 
comply with the terms of the Memo-
randum of Agreement required under 
§ 233.13. 

(c) The following procedures apply 
when the Administrator orders the 
commencement of proceedings to de-
termine whether to withdraw approval 
of a State program: 

(1) Notice to State. If the Regional Ad-
ministrator has cause to believe that a 
State is not administering or enforcing 
its assumed program in compliance 
with the requirements of the CWA and 
this part, the Regional Administrator 
shall inform the Director in writing of 
the specific areas of alleged noncompli-
ance. If the State demonstrates to the 
Regional Administrator within 30 days 
of such notification that the State pro-
gram is in compliance, the Regional 
Administrator shall take no further ac-
tion toward withdrawal, and shall so 
notify the State in writing. 

(2) Public hearing. If the State has not 
demonstrated its compliance to the 
satisfaction of the Regional Adminis-
trator within 30 days of notification, 
the Regional Administrator shall in-
form the Director of that finding. The 
Administrator shall then schedule a 
public hearing to solicit comments on 
the administration of the State pro-
gram and its compliance with the Act 
and this part. Notice of such public 
hearing shall be published in the FED-
ERAL REGISTER, on EPA’s website, and 
in enough of the largest newspapers 
and/or news websites in the State to at-
tract statewide attention and mailed 
or emailed to persons on appropriate 
Tribal, State, and EPA mailing lists. 
This hearing shall be convened not less 
than 30 days or more than 60 days fol-
lowing the date of publication of the 
notice of the hearing in the FEDERAL 
REGISTER. Notice of the hearing shall 
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identify the Administrator’s concerns. 
All interested parties shall be given op-
portunity to make written or oral pres-
entations on the State’s program at 
the public hearing. 

(3) Notice to State of findings. If the 
Administrator finds, after the public 
hearing, that the State is not in com-
pliance, within 90 days of the public 
hearing the Administrator shall notify 
the State via letter of the specific defi-
ciencies in the State program, includ-
ing administration and enforcement, 
and of necessary remedial actions. 
Within 90 days of receipt of the above 
letter, the State shall either carry out 
the required remedial action(s) or the 
Administrator shall withdraw program 
approval. If the State performs all re-
quired remedial action(s) in the allot-
ted time or, if the Administrator deter-
mines as a result of the hearing that 
the State is in compliance, the Admin-
istrator shall so notify the State in 
writing and conclude the withdrawal 
proceedings. If the Administrator 
makes the determination that the as-
sumed program should be withdrawn, 
then such determination will be pub-
lished in the FEDERAL REGISTER, and 
the Administrator shall remove from 
the CFR, as appropriate, any provision 
addressing that State’s assumed pro-
gram. The effective date of the with-
drawal, and the date upon which the 
Corps shall be the permitting author-
ity, shall be 30 days after publication of 
the Administrator’s decision in the 
FEDERAL REGISTER. 

(4) Determination to withdraw. The Ad-
ministrator’s determination to with-
draw program approval shall constitute 
final Agency action within the mean-
ing of 5 U.S.C. 704. 

(d) Withdrawal of authorization 
under this section and the Act does not 
relieve any person from complying 
with the requirements of State law, 
nor does it affect the validity of ac-
tions taken by the State prior to with-
drawal. 

[53 FR 20776, June 1, 1988, as amended at 57 
FR 5346, Feb. 13, 1992; 89 FR 103507, Dec. 18, 
2024] 

Subpart G—Eligible Indian Tribes 

SOURCE: 58 FR 8183, Feb. 11, 1993, unless 
otherwise noted. 

§ 233.60 Requirements for eligibility. 
Section 518(e) of the CWA, 33 U.S.C. 

1378(e), authorizes the Administrator 
to treat an Indian Tribe as eligible to 
apply for the 404 permit program under 
section 404(g)(1) if it meets the fol-
lowing criteria: 

(a) The Indian Tribe is recognized by 
the Secretary of the Interior. 

(b) The Indian Tribe has a governing 
body carrying out substantial govern-
mental duties and powers. 

(c) The functions to be exercised by 
the Indian Tribe pertain to the man-
agement and protection of water re-
sources which are held by an Indian 
Tribe, held by the United States in 
trust for the Indians, held by a member 
of an Indian Tribe if such property in-
terest is subject to a trust restriction 
an alienation, or otherwise within the 
borders of the Indian reservation. 

(d) The Indian Tribe is reasonably ex-
pected to be capable, in the Adminis-
trator’s judgment, of carrying out the 
functions to be exercised, in a manner 
consistent with the terms and purposes 
of the Act and applicable regulations, 
of an effective section 404 dredge and 
fill permit program. 

[58 FR 8183, Feb. 11, 1993, as amended at 59 
FR 64345, Dec. 14, 1994; 89 FR 103507, Dec. 18, 
2024] 

§ 233.61 Determination of Tribal eligi-
bility. 

An Indian Tribe may apply to the Re-
gional Administrator for a determina-
tion that it meets the statutory cri-
teria which authorize EPA to treat the 
Tribe in a manner similar to that in 
which it treats a State, for purposes of 
the section 404 program. The applica-
tion shall be concise and describe how 
the Indian Tribe will meet each of the 
requirements of § 233.60. The applica-
tion should include the following infor-
mation: 

(a) A statement that the Tribe is rec-
ognized by the Secretary of the Inte-
rior. 

(b) A descriptive statement dem-
onstrating that the Tribal governing 
body is currently carrying out substan-
tial governmental duties and powers 
over a defined area. This Statement 
should: 

(1) Describe the form of the Tribal 
government. 
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(2) Describe the types of govern-
mental functions currently performed 
by the Tribal governing body, such as, 
but not limited to, the exercise of po-
lice powers affecting (or relating to) 
the health, safety, and welfare of the 
affected population; taxation; and the 
exercise of the power of eminent do-
main; and 

(3) Identify the source of the Tribal 
government’s authority to carry out 
the governmental functions currently 
being performed. 

(c)(1) A map or legal description of 
the area over which the Indian Tribe 
asserts regulatory authority pursuant 
to section 518(e)(2) of the CWA and 
§ 233.60(c); 

(2) A statement by the Tribal Attor-
ney General (or equivalent official) 
which describes the basis for the 
Tribe’s assertion under section 518(e)(2) 
(including the nature or subject matter 
of the asserted regulatory authority) 
which may include a copy of docu-
ments such as Tribal constitutions, by- 
laws, charters, executive orders, codes, 
ordinances, and/or resolutions which 
support the Tribe’s assertion of author-
ity; 

(d) A narrative statement describing 
the capability of the Indian Tribe to 
administer an effective 404 permit pro-
gram. The Statement may include: 

(1) A description of the Indian Tribe’s 
previous management experience 
which may include the administration 
of programs and services authorized by 
the Indian Self Determination & Edu-
cation Act (25 U.S.C. 450 et seq.), The 
Indian Mineral Development Act (25 
U.S.C. 2101 et seq.), or the Indian Sani-
tation Facility Construction Activity 
Act (42 U.S.C. 2004a). 

(2) A list of existing environmental 
or public health programs adminis-
tered by the Tribal governing body, 
and a copy of related Tribal laws, regu-
lations, and policies; 

(3) A description of the entity (or en-
tities) which exercise the executive, 
legislative, and judicial functions of 
the Tribal government. 

(4) A description of the existing, or 
proposed, agency of the Indian Tribe 
which will assume primary responsi-
bility for establishing and admin-
istering a section 404 dredge and fill 
permit program or plan which proposes 

how the Tribe will acquire additional 
administrative and technical expertise. 
The plan must address how the Tribe 
will obtain the funds to acquire the ad-
ministrative and technical expertise. 

(5) A description of the technical and 
administrative abilities of the staff to 
administer and manage an effective, 
environmentally sound 404 dredge and 
fill permit program. 

(e) The Administrator may, at the 
Administrator’s discretion, request fur-
ther documentation necessary to sup-
port a Tribal application. 

(f) If the Administrator has pre-
viously determined that a Tribe has 
met the requirements for eligibility or 
for ‘‘treatment as a State’’ for pro-
grams authorized under the Safe 
Drinking Water Act or the Clean Water 
Act, then that Tribe need only provide 
additional information unique to the 
particular statute or program for 
which the Tribe is seeking additional 
authorization. 

(Approved by the Office of Management and 
Budget under control number 2040–0140) 

[58 FR 8183, Feb. 11, 1993, as amended at 59 
FR 64345, Dec. 14, 1994; 89 FR 103507, Dec. 18, 
2024] 

§ 233.62 Procedures for processing an 
Indian Tribe’s application. 

(a) The Regional Administrator shall 
process an application of an Indian 
Tribe submitted pursuant to § 233.61 in 
a timely manner. The Regional Admin-
istrator shall promptly notify the In-
dian Tribe of receipt of the application. 

(b) The Regional Administrator shall 
follow the procedures described in 
§ 233.15 in processing a Tribe’s request 
to assume the 404 dredge and fill per-
mit program. 

(c) The Regional Administrator shall 
follow the procedures for substantial 
program revisions described in § 233.16 
in processing a Tribe’s request to add 
additional geographic area(s) to its as-
sumed 404 dredged or fill material per-
mit program that would add reserva-
tion areas to the scope of its approved 
program. A Tribe making such a re-
quest shall provide an application 
meeting the requirements of § 233.61 
that describes how the Tribe meets the 
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eligibility criteria in § 233.60 for the 
new area. 

[58 FR 8183, Feb. 11, 1993, as amended at 59 
FR 64346, Dec. 14, 1994; 89 FR 103507, Dec. 18, 
2024] 

Subpart H—Approved State 
Programs 

§ 233.70 Michigan. 
The applicable regulatory program 

for discharges of dredged or fill mate-
rial into waters of the United States in 
Michigan that are not presently used, 
or susceptible for use in their natural 
condition or by reasonable improve-
ment as a means to transport inter-
state or foreign commerce shoreward 
to the ordinary high water mark, in-
cluding wetlands adjacent thereto, ex-
cept those on Indian lands, is the pro-
gram administered by the Michigan 
Department of Environment, Great 
Lakes, and Energy (previously named 
Department of Natural Resources, De-
partment of Environmental Quality, 
and Department of Natural Resources 
and Environment), approved by EPA, 
pursuant to section 404 of the CWA. No-
tice of this approval was published in 
the FEDERAL REGISTER on October 2, 
1984; the effective date of this program 
is October 16, 1984. This program con-
sists of the following elements, as sub-
mitted to EPA in the State’s program 
submission and subsequently revised. 

(a) Incorporation by reference. The 
Michigan statutes and regulations 
cited in paragraphs (a)(1) and (2) of this 
section are incorporated by reference 
as part of the applicable section 404 
Program under the CWA for the State 
of Michigan. This incorporation by ref-
erence was approved by the Director of 
the Federal Register in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
To enforce any edition other than that 
specified in this section, EPA must 
publish a document in the FEDERAL 
REGISTER and the material must be 
available to the public. This incorpora-
tion by reference (IBR) material is 
available for inspection at EPA and at 
the National Archives and Records Ad-
ministration (NARA). Copies of this 
IBR material also may be obtained 
from EPA. Contact EPA at: EPA Dock-
et Center Reading Room, WJC West 
Building, Room 3334, 1301 Constitution 

Avenue NW, Washington, DC 20004 
(phone: 202–566–1744), or send mail to 
Mail Code 5305G, 1200 Pennsylvania 
Ave. NW, Washington, DC 20460, and at 
the Water Division, Environmental 
Protection Agency, Region 5, 77 West 
Jackson Boulevard, Chicago, IL 60604. 
For information on the availability of 
this IBR material at NARA, visit 
www.archives.gov/federal-register/cfr/ibr- 
locations or email 
fr.inspection@nara.gov. The material 
may be obtained from the Michigan De-
partment of Environment, Great 
Lakes, and Energy office at 525 W 
Allegan St., Lansing, MI 48933, phone: 
800–662–9278. 

(1) Michigan Statutes Applicable to 
the State’s Approved Clean Water Act 
Section 404 program (available at 
www.legislature.mi.gov), as follows: 

(i) The Michigan Administrative Pro-
cedures Act of 1969, MCL § 24–201 et seq., 
in effect as of February 13, 2024. 

(ii) Natural Resources and Environ-
mental Protection Act 451 of 1994: 

(A) Part 31 Water Resources Protec-
tion, MCL § 324.31 et seq., in effect as of 
September 29, 2023. 

(B) Part 301 Inland Lakes and 
Streams, MCL § 324.301 et seq., in effect 
as of October 20, 2021. 

(C) Part 303 Wetland Protection, MCL 
§ 324.303 et seq., in effect as of April 27, 
2019. 

(D) Part 307 Inland Lake Levels, MCL 
§ 324.307 et seq., in effect as of October 
16, 2020. 

(E) Part 315 Dam Safety, MCL 
§ 324.315 et seq., in effect as of Sep-
tember 10, 2004. 

(F) Part 323 Great Lakes Shorelands 
Protection and Management, MCL 
§ 324.323 et seq, in effect as of October 20, 
2021. 

(G) Part 325 Great Lakes Submerged 
Lands, MCL § 324.325 et seq., in effect as 
of October 20, 2021. 

(2)(i) Michigan Regulations Applica-
ble to the State’s Approved Clean 
Water Act Section 404 program 
(www.michigan.gov/lara/bureau-list/ 
moahr/admin-rules), Michigan Adminis-
trative Code, Department of Environ-
mental Quality, as follows: 

(A) Land and Water Management: 
(1) Great Lakes Shorelands, R 281.21 

through R 281.26 inclusive, in effect as 
of 2000. 
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(2) Wetlands Protection, R 281.921 
through R 281.925 inclusive, in effect as 
of 2006. 

(3) Wetland Mitigation Banking, R 
281.951 through R 281.961 inclusive, in 
effect as of 1997. 

(4) Dam Safety, R 281.1301 through R 
281.1313 inclusive in effect as of 1993. 

(B) Water Resources Division, Inland 
Lakes and Streams, R 281.811 through 
R 281.846 inclusive, in effect as of 2015. 

(ii) This material contains Michi-
gan’s rules for shoreline protection, in-
land lakes and streams, wetlands pro-
tection, wetland mitigation banking, 
and dam safety. 

(b) Other Laws. The following stat-
utes and regulations, although not in-
corporated by reference, also are part 
of the approved State-administered 
program: 

(1) Administrative Procedures Act, 
MCL 24.201 et seq. 

(2) Freedom of Information Act, MCL 
15.231 et seq. 

(3) Open Meetings Act, MCL 15.261 et 
seq. 

(4) Natural Resources and Environ-
mental Protection Act 451 of 1994, Part 
17 Michigan Environmental Protection 
Act, MCL 324.17 et seq. 

(c) Memoranda of Agreement. The fol-
lowing memoranda, although not in-
corporated by reference also are part of 
the approved State-administered pro-
gram: 

(1) The Memorandum of Agreement 
between EPA Region V and the Michi-
gan Department of Natural Resources, 
signed by EPA Region V Administrator 
on December 9, 1983. The 1983 Memo-
randum of Agreement has subsequently 
been replaced by a Memorandum of 
Agreement between EPA Region 5 and 
the Michigan Department of Environ-
mental Quality (now referred to as the 
Michigan Department of Environment, 
Great Lakes, and Energy) signed on 
November 9, 2011. 

(2) The Memorandum of Agreement 
between the U.S. Army Corps of Engi-
neers and the Michigan Department of 
Natural Resources, signed by the Com-
mander, North Central Division, on 
March 27, 1984. 

(d) Statement of Legal Authority. The 
following documents, although not in-
corporated by reference, also are part 

of the approved State administered 
program: 

(1) ‘‘Attorney General Certification 
section 404/State of Michigan’’, signed 
by Attorney General of Michigan, as 
submitted with the request for ap-
proval of ‘‘The State of Michigan 404 
Program’’, October 26, 1983. 

(e) The Program description and any 
other materials submitted as part of 
the original submission or supplements 
thereto. 

[89 FR 103507, Dec. 18, 2024] 

§ 233.71 New Jersey. 
The applicable regulatory program 

for discharges of dredged or fill mate-
rial into waters of the United States in 
New Jersey that are not presently 
used, or susceptible for use in their 
natural condition or by reasonable im-
provement as a means to transport 
interstate or foreign commerce shore-
ward to the ordinary high water mark, 
including wetlands adjacent thereto, 
except those on Indian lands, is the 
program administered by the New Jer-
sey Department of Environmental Pro-
tection and Energy, approved by EPA, 
pursuant to section 404 of the CWA. No-
tice of this approval was published in 
the FEDERAL REGISTER on March 2, 
1994; the effective date of this program 
is March 2, 1994. This program consists 
of the following elements, as submitted 
to EPA in the State’s program submis-
sion and subsequently revised. 

(a) Incorporation by reference. The 
New Jersey statues and regulations 
cited in paragraphs (a)(1) and (2) of this 
section are incorporated by reference 
as part of the applicable 404 Program 
under the CWA for the State of New 
Jersey. This incorporation by reference 
was approved by the Director of the 
Federal Register in accordance with 5 
U.S.C. 552(a) and 1 CFR part 51. To en-
force any edition other than that speci-
fied in this section, EPA must publish 
a document in the FEDERAL REGISTER 
and the material must be available to 
the public. This incorporation by ref-
erence (IBR) material is available for 
inspection at EPA and at the National 
Archives and Records Administration 
(NARA). Copies of this IBR material 
also may be obtained from EPA. Con-
tact EPA at: EPA Docket Center Read-
ing Room, WJC West Building, Room 
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3334, 1301 Constitution Avenue NW, 
Washington, DC 20004 (phone: 202–566– 
1744), or send mail to Mail Code 5305G, 
1200 Pennsylvania Ave. NW, Wash-
ington, DC 20460, and at the Library of 
the Region 2 Regional Office, Ted Weiss 
Federal Building, 290 Broadway, New 
York, NY 10007. For information on the 
availability of this IBR material at 
NARA, visit www.archives.gov/federal- 
register/cfr/ibr-locations or email 
fr.inspection@nara.gov. The materials 
may be obtained from the New Jersey 
Department of Environmental Protec-
tion at 401 East State St., Trenton, NJ 
08625; website: www.epa.gov/cwa404g/us- 
interactive-map-state-and-tribal-assump-
tion-under-cwa-section-404#nj. 

(1)(i) New Jersey Statutes Applicable 
to the State’s Approved Clean Water 
Act Section 404 program as follows: 

(A) Freshwater Wetlands Protection 
Act, New Jersey Statutes Annotated, 
Title 13: Conservation and Develop-
ment—Parks and Reservations; Chap-
ter 9B: Freshwater Wetlands, 
N.J.S.A.13:9B–1 et seq., effective as of 
December 23, 1993. 

(B) [Reserved] 
(ii) The Freshwater Wetlands Protec-

tion Act provides the New Jersey De-
partment of Environmental Protection 
with the authority to regulate and per-
mit activities in freshwater wetlands. 

(2)(i) New Jersey Regulations Appli-
cable to the State’s Approved Clean 
Water Act Section 404 program as fol-
lows: 

(A) Freshwater Wetlands Protection 
Act Rules, N.J.A.C. 7:7A, amended No-
vember 7, 2022. 

(B) [Reserved] 
(ii) This chapter contains regulations 

to implement the Freshwater Wetlands 
Protection Act. 

(b) Other laws. The following statutes 
and regulations, although not incor-
porated by reference, also are part of 
the approved State-administered pro-
gram: 

(1) Administrative Procedure Act, 
N.J.S.A. 52:14B–1 et seq. 

(2) New Jersey Uniform Administra-
tive Procedure Rules, N.J.A.C. 1:1–1.1 et 
seq. 

(3) Open Public Meetings Act, 
N.J.S.A. 10:4–6 et seq. 

(4) Examination and Copies of Public 
Records, N.J.S.A. 47:1A–1 et seq. 

(5) Environmental Rights Act, 
N.J.S.A. 2A:35A–1 et seq. 

(6) Department of Environmental 
Protection (and Energy), N.J.S.A. 
13:1D–1 et seq. 

(7) Water Pollution Control Act, 
N.J.S.A. 58:10A–1 et seq. 

(c) Memoranda of agreement. The fol-
lowing memoranda of agreement, al-
though not incorporated by reference 
also are part of the approved State ad-
ministered program: 

(1) The Memorandum of Agreement 
between EPA Region II and the New 
Jersey Department of Environmental 
Protection and Energy, signed by the 
EPA Region II Acting Regional Admin-
istrator on June 15, 1993. 

(2) The Memorandum of Agreement 
between the U.S. Army Corps of Engi-
neers and the New Jersey Department 
of Environmental Protection and En-
ergy, signed by the Division Engineer 
on March 4, 1993. 

(3) The Memorandum of Agreement 
between EPA Region II, the New Jer-
sey Department of Environmental Pro-
tection and Energy, and the U.S. Fish 
and Wildlife Service, signed by all par-
ties on December 22, 1993. 

(d) Statement of legal authority. The 
following documents, although not in-
corporated by reference, also are part 
of the approved State administered 
program: 

(1) Attorney General’s Statement, 
signed by the Attorney General of New 
Jersey, as submitted with the request 
for approval of The State of New Jer-
sey’s 404 Program. 

(2) The program description and any 
other materials submitted as part of 
the original application or supplements 
thereto. 

[59 FR 9933, Mar. 2, 1994, as amended at 65 FR 
47325, Aug. 2, 2000; 69 FR 18801, Apr. 9, 2004; 89 
FR 103508, Dec. 18, 2024] 

PART 238—DEGRADABLE PLASTIC 
RING CARRIERS 

Subpart A—General Provisions 

Sec. 
238.10 Purpose and applicability. 
238.20 Definitions. 

Subpart B—Requirement 

238.30 Requirement. 
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