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within five years from the date of
issuance, reissuance or modification of
the permit which initiates the compli-
ance schedule. Where shorter schedules
of compliance are prescribed or sched-
ules of compliance are prohibited by
law, those provisions shall govern.

(8) The provisions in this paragraph
(e), Schedules of compliance, shall ex-
pire on May 18, 2005.

[66 FR 31711, May 18, 2000, as amended at 66
FR 9961, Feb. 13, 2001; 68 FR 62747, Nov. 6,
2003; 78 FR 20255, Apr. 4, 2013; 83 FR 52166,
Oct. 16, 2018; 89 FR 101928, Dec. 17, 2024]
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§131.40 Puerto Rico

(a) Use designations for marine waters.
In addition to the Commonwealth’s
adopted use designations, the following
waterbodies in Puerto Rico have the
beneficial use designated in this para-
graph (a) within the bays specified
below, and within the Commonwealth’s
territorial seas, as defined in section
502(8) of the Clean Water Act, and 33
CFR 2.05-5, except such waters classi-
fied by the Commonwealth as SB.

Waterbody segment From

To Designated use

Coastal Waters ........cccccceeuennee. 500m offshore ...
Guayanilla & Tallaboa Bay: Cayo Parguera ..
Mayaguez Bay Punta Guanajibo

Ponce Port ...... Punta Carenero .....
San Juan Port . . | mouth of Rio Bayam:
Yabucoa Port ..........ccoccceiinn Punta Icacos

3 miles offshore
Punta Verraco ..
Punta Algarrobo
Punta Cuchara .
Punta EI Morro .
Punta Yeguas ..

Primary Contact Recreation.
Primary Contact Recreation.
Primary Contact Recreation.
Primary Contact Recreation.
Primary Contact Recreation.
Primary Contact Recreation.

(b) Criteria that apply to Puerto Rico’s
marine waters. In addition to all other
Commonwealth criteria, the following
criteria for bacteria apply to the
waterbodies in paragraph (a) of this
section:

Bacteria: The fecal coliform geo-
metric mean of a series of representa-
tive samples (at least five samples) of
the waters taken sequentially shall not
exceed 200 colonies/100 ml, and not
more than 20 percent of the samples
shall exceed 400 colonies/100 ml. The
enterococci density in terms of geo-
metric mean of at least five represent-
ative samples taken sequentially shall
not exceed 35/100 ml. No single sample
should exceed the upper confidence
limit of 75% using 0.7 as the log stand-
ard deviation until sufficient site data
exist to establish a site-specific log
standard deviation.

(c) Water quality standard variances.
The Regional Administrator, EPA Re-
gion 2, is authorized to grant variances
from the water quality standards in
paragraphs (a) and (b) of this section
where the requirements of §131.14 are
met.

[69 FR 3524, Jan. 26, 2004, as amended at 80
FR 51050, Aug. 21, 2015]

§131.41 Bacteriological criteria for
those states not complying with
Clean Water Act section 303(i)(1)(A).

(a) Scope. This section is a promulga-
tion of the Clean Water Act section
304(a) criteria for bacteria for coastal
recreation waters in specific States. It
is not a general promulgation of the
Clean Water Act section 304(a) criteria
for bacteria. This section also contains
a compliance schedule provision.

(b) Definitions. (1) Coastal Recreation
Waters are the Great Lakes and marine
coastal waters (including coastal estu-
aries) that are designated under sec-
tion 303(c) of the Clean Water Act for
use for swimming, bathing, surfing, or
similar water contact activities. Coast-
al recreation waters do not include in-
land waters or waters upstream from
the mouth of a river or stream having
an unimpaired natural connection with
the open sea.

(2) Designated bathing beach waters are
those coastal recreation waters that,
during the recreation season, are heav-
ily-used (based upon an evaluation of
use within the State) and may have: a
lifeguard, bathhouse facilities, or pub-
lic parking for beach access. States
may include any other waters in this
category even if the waters do not
meet these criteria.

(3) Moderate wuse coastal recreation
waters are those coastal recreation
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waters that are not designated bathing
beach waters but typically, during the
recreation season, are used by at least
half of the number of people as at typ-
ical designated bathing beach waters
within the State. States may also in-
clude light use or infrequent use coast-
al recreation waters in this category.
(4) Light use coastal recreation waters
are those coastal recreation waters
that are not designated bathing beach
waters but typically, during the recre-
ation season, are used by less than half
of the number of people as at typical
designated bathing beach waters with-
in the State, but are more than infre-
quently used. States may also include

§131.41

(5) Infrequent wuse coastal recreation
waters are those coastal recreation
waters that are rarely or occasionally
used.

(6) New pathogen discharger for the
purposes of this section means any
building, structure, facility, or instal-
lation from which there is or may be a
discharge of pathogens, the construc-
tion of which commenced on or after
December 16, 2004. It does not include
relocation of existing combined sewer
overflow outfalls.

(7) Existing pathogen discharger for the
purposes of this section means any dis-
charger that is not a new pathogen dis-
charger.

(c) EPA’s section 304(a) ambient water

infrequent use coastal recreation guqality criteria  for  bacteria. (1)
waters in this category. Freshwaters:
(o]
Single sample maximum
(per 100 ml)
A B ci Cc2 c3 C4
Indicator @ Geometric mean : Moderate use : Infrequent use
Designated bath- costal recreation Light use coastal coastal recreation
ing beach waters recreation waters waters
(75% contidence (82% confidence (90% confidence (95% confidence
level) level) level) level)
E. cole 126/100 mila .. b235 b298 409 b575
Enterococcie® . 33/100 mle b61 b78 b107 b151

Footnotes to table in paragraph (c)(1):

a. This value is for use with analytical methods 1103.1, 1603, or 1604 or any equivalent method that measures viable bacteria.

b. Calculated using the following: single sample maximum = geometric mean * 10 + (confidence level factor * log standard de-
viation), where the confidence level factor is: 75%: 0.68; 82%: 0.94; 90%: 1.28; 95%: 1.65. The log standard deviation from
EPA’s epidemiological studies is 0.4.

c. This value is for use with analytical methods 1106.1 or 1600 or any equivalent method that measures viable bacteria.

d. The State may determine which of these indicators applies to its freshwater coastal recreation waters. Until a State makes
that determination, E. coli will be the applicable indicator.

e. These values apply to E. coli or enterococci regardless of origin unless a sanitary survey shows that sources of the indicator
bacteria are non-human and an epidemiological study shows that the indicator densities are not indicative of a human health
risk.

(2) Marine waters:

Single sample maximum

(per 100 ml)
A B ci c2 c3 C4
Indicator Geometric mean " Moderate use : Infrequent use
Designated bath- - Light use coastal -
ing beach coastalla{grseatlon recreation waters coaste\aﬂllarg:r;eatlon
o i o J
(75% l(;(\)lr;fll)dence (82% confidence (90% l(;c\)/r;fll)dence (95% confidence
level) level)
Enterococcic© ............ 35/100 mla .............. ©104 158 b276 b501

Footnotes to table in paragraph (c)(2):

a. This value is for use with analytical methods 1106.1 or 1600 or any equivalent method that measures viable bacteria.

b. Calculated using the following: single sample maximum = geometric mean * 10 + (confidence level factor * log standard de-
viation), where the confidence level factor is: 75%: 0.68; 82%: 0.94; 90%: 1.28; 95%: 1.65. The log standard deviation from
EPA’s epidemiological studies is 0.7.

c. These values apply to enterococci regardless of origin unless a sanitary survey shows that sources of the indicator bacteria
are non-human and an epidemiological study shows that the indicator densities are not indicative of a human health risk.

(3) As an alternative to the single
sample maximum in paragraph (c)(1) or

(c)(2) of this section, States may use a
site-specific log standard deviation to
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calculate a single sample maximum for
individual coastal recreation waters,
but must use at least 30 samples from
a single recreation season to do so.

(d) Applicability. (1) The criteria in
paragraph (c) of this section apply to
the coastal recreation waters of the
States identified in paragraph (e) of
this section and apply concurrently
with any ambient recreational water
criteria adopted by the State, except
for those coastal recreation waters
where State regulations determined by
EPA to meet the requirements of Clean
Water Act section 303(i) apply, in which
case the State’s criteria for those
coastal recreation waters will apply
and not the criteria in paragraph (c) of
this section.

(2) The criteria established in this
section are subject to the State’s gen-
eral rules of applicability in the same
way and to the same extent as are
other Federally-adopted and State-
adopted numeric criteria when applied
to the same use classifications.

(e) Applicability to specific jurisdic-
tions. (1) The criteria in paragraph
(c)(1) of this section apply to fresh
coastal recreation waters of the fol-
lowing States: Illinois, Minnesota, New
York, Ohio, Pennsylvania, Wisconsin.

(2) The criteria in paragraph (c)(2) of
this section apply to marine coastal
recreation waters of the following
States: Alaska, California (except for
coastal recreation waters within the
jurisdiction of Regional Board 4), Flor-
ida, Georgia, Hawaii (except for coastal
recreation waters within 300 meters of
the shoreline), Louisiana, Maine (ex-
cept for SA waters and SB and SC
waters with human sources of fecal
contamination), Maryland, Massachu-
setts, Mississippi, New York, North
Carolina, Oregon, Puerto Rico (except
for waters classified by Puerto Rico as
intensely used for primary contact
recreation and for those waters in-
cluded in §131.40), Rhode Island, United
States Virgin Islands.

(f) Schedules of compliance. (1) This
paragraph (f) applies to any State that
does not have a regulation in effect for
Clean Water Act purposes that author-
izes compliance schedules for National
Pollutant Discharge Elimination Sys-
tem permit limitations needed to meet
the criteria in paragraph (c) of this sec-

40 CFR Ch. | (7-1-25 Edition)

tion. All dischargers shall promptly
comply with any new or more restric-
tive water quality-based effluent limi-
tations based on the water quality cri-
teria set forth in this section.

(2) When a permit issued on or after
December 16, 2004, to a new pathogen
discharger as defined in paragraph (b)
of this section contains water quality-
based effluent limitations based on
water quality criteria set forth in para-
graph (c) of this section, the permittee
shall comply with such water quality-
based effluent limitations upon the
commencement of the discharge.

(3) Where an existing pathogen dis-
charger reasonably believes that it will
be infeasible to comply immediately
with a new or more restrictive water
quality-based effluent limitations
based on the water quality criteria set
forth in paragraph (c) of this section,
the discharger may request approval
from the permit issuing authority for a
schedule of compliance.

(4) A compliance schedule for an ex-
isting pathogen discharger shall re-
quire compliance with water quality-
based effluent limitations based on
water quality criteria set forth in para-
graph (c¢) of this section as soon as pos-
sible, taking into account the dis-
charger’s ability to achieve compliance
with such water quality-based effluent
limitations.

(5) If the schedule of compliance for
an existing pathogen discharger ex-
ceeds one year from the date of permit
issuance, reissuance or modification,
the schedule shall set forth interim re-
quirements and dates for their achieve-
ment. The period between dates of
completion for each requirement may
not exceed one year.

If the time necessary for completion
of any requirement is more than one
year and the requirement is not readily
divisible into stages for completion,
the permit shall require, at a min-
imum, specified dates for annual sub-
mission of progress reports on the sta-
tus of interim requirements.

(6) In no event shall the permit
issuing authority approve a schedule of
compliance for an existing pathogen
discharge which exceeds five years
from the date of permit issuance,
reissuance, or modification, whichever
is sooner.
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(7) If a schedule of compliance ex-
ceeds the term of a permit, interim
permit limits effective during the per-
mit shall be included in the permit and
addressed in the permit’s fact sheet or
statement of basis. The administrative
record for the permit shall reflect final
permit limits and final compliance
dates. Final compliance dates for final
permit limits, which do not occur dur-
ing the term of the permit, must occur
within five years from the date of
issuance, reissuance or modification of
the permit which initiates the compli-
ance schedule.

[69 FR 67242, Nov. 16, 2004]

§131.42 Antidegradation Implementa-
tion Methods for the Common-
wealth of Puerto Rico.

(a) General Policy Statement. (1) All
point sources of pollution are subject
to an antidegradation review.

(2) An antidegradation review shall
be initiated as part of the Section 401—
“Water Quality Certification Process”
of the Clean Water Act.

(3) The 401 Certification Process shall
follow the procedures established by
the February 2, 1989 Resolution R-89-2—
2 of the Governing Board of the Puerto
Rico Environmental Quality Board
(EQB).

(4) The following are not subject to
an antidegradation review due to the
fact that they are nondischarge sys-
tems and are managed by specific ap-
plicable Puerto Rico regulations:

(i) All nonpoint sources of pollutants.

(ii) Underground Storage Tanks.

(iii) Underground Injection Facili-
ties.

(5) The protection of water quality
shall include the maintenance, migra-
tion, protection, and propagation of de-
sirable species, including threatened
and endangered species identified in
the local and federal regulations.

(b) Definitions. (1) All the definitions
included in Article 1 of the Puerto Rico
Water Quality Standards Regulation
(PRWQSR), as amended, are applicable
to this procedure.

(2) High Quality Waters:

(i) Are waters whose quality is better
than the mandatory minimum level to
support the CWA Section 101(a)(2) goals
of propagation of fish, shellfish, wild-
life and recreation in and on the

§131.42

waters. High Quality Waters are to be
identified by EQB on a parameter-by-
parameter basis.

(ii) [Reserved]

(3) Outstanding National Resources
Waters (ONRWSs):

(i) Are waters classified as SA or SE
in the PRWQSR, as amended, or any
other water designated by Resolution
of the Governing Board of EQB. ONRWs
are waters that are recreationally or
ecologically important, unique or sen-
sitive.

(i1) [Reserved]

(c) Antidegradation Review Procedure.
(1) The antidegradation review will
commence with the submission of the
CWA Section 401 water quality certifi-
cation request. EQB uses a parameter-
by-parameter approach for the imple-
mentation of the anti-degradation pol-
icy and will review each parameter sep-
arately as it evaluates the request for
certification. The 401 certification/
antidegradation review shall comply
with Article 4(B)(3) of the Puerto Rico
Environmental Public Policy Act (Law
No. 416 of September 22, 2004, as amend-
ed (12 LPRA 8001 et seq.)). Compliance
with Article 4(B)(3) shall be conducted
in accordance with the Reglamento de
la Junta de Calidad Ambiental para el
Proceso de Presentacion, Evaluacion y
Tramite de Documentos Ambientales
(EQB’s Environmental Documents Reg-
ulation). As part of the evaluation of
the Environmental Document an alter-
natives analysis shall be conducted (12
LPRA 8001(a)(5), EQB’s Environmental
Documents Regulation, e.g., Rules 211E
and 253C), and a public participation
period and a public hearing shall be
provided (12 LPRA 8001(a), EQB’s Envi-
ronmental Documents Regulation,
Rule 254).

(2) In conducting an antidegradation
review, EQB will sequentially apply the
following steps:

(i) Determine which
antidegradation applies

(A) Tier 1—Protection of Existing
and Designated Uses.

(B) Tier 2—Protection of High Qual-
ity Waters.

(C) Tier 3—Protection of ONRWSs.

(ii) [Reserved]

(3) Review existing water quality
data and other information submitted
by the applicant. The applicant shall

level of
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