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been treated to comply with any efflu-
ent limitation under sections 301, 302 or
306 or pretreatment standard under
section 307 applicable to that facility.

§117.14 Demonstration projects.

Notwithstanding any other provision
of this part, the Administrator of the
Environmental Protection Agency
may, on a case-by-case basis, allow the
discharge of designated hazardous sub-
stances in connection with research or
demonstration projects relating to the
prevention, control, or abatement of
hazardous substance pollution. The Ad-
ministrator will allow such a discharge
only where he determines that the ex-
pected environmental benefit from
such a discharge will outweigh the po-
tential hazard associated with the dis-
charge.

Subpart C—Notice of Discharge of
a Reportable Quantity

§117.21 Notice.

Any person in charge of a vessel or
an onshore or an offshore facility shall,
as soon as he has knowledge of any dis-
charge of a designated hazardous sub-
stance from such vessel or facility in
quantities equal to or exceeding in any
24-hour period the reportable quantity
determined by this part, immediately
notify the appropriate agency of the
United States Government of such dis-
charge. Notice shall be given in accord-
ance with such procedures as the Sec-
retary of Transportation has set forth
in 33 CFR 153.203. This provision ap-
plies to all discharges not specifically
excluded or reserved by another section
of these regulations.

§117.23 Liabilities for removal.

In any case where a substance des-
ignated as hazardous in 40 CFR part 116
is discharged from any vessel or on-
shore or offshore facility in a quantity
equal to or exceeding the reportable
quantity determined by this part, the
owner, operator or person in charge
will be liable, pursuant to section 311
(f) and (g) of the Act, to the United
States Government for the actual costs
incurred in the removal of such sub-
stance, subject only to the defenses and
monetary limitations enumerated in
section 311 (f) and (g) of the Act.

§120.2

The Administrator may act to mitigate
the damage to the public health or wel-
fare caused by a discharge and the cost
of such mitigation shall be considered
a cost incurred under section 311(c) for
the removal of that substance by the
United States Government.

PART 120—DEFINITION OF WATERS
OF THE UNITED STATES

Sec.
120.1 Purpose and scope.
120.2 Definitions.

AUTHORITY: 33 U.S.C. 1251 et seq.

SOURCE: 85 FR 22340, Apr. 21, 2020, unless
otherwise noted.

§120.1 Purpose and scope.

This part contains the definition of
“waters of the United States’ for pur-
poses of the Clean Water Act, 33 U.S.C.
1251 et seq. and its implementing regu-
lations. EPA regulations implementing
the Clean Water Act use the term
“‘navigable waters,”” which is defined at
section 502(7) of the Clean Water Act as
‘“‘“the waters of the United States, in-
cluding the territorial seas,” or the
term ‘‘waters of the United States.” In
light of the statutory definition, the
definition in this section establishes
the scope of the terms ‘‘waters of the
United States’ and ‘‘navigable waters”
in EPA’s regulations.

[88 FR 3143, Jan. 18, 2023]

§120.2 Definitions.

For the purpose of this regulation
these terms are defined as follows:

(a) Waters of the United States means:

(1) Waters which are:

(i) Currently used, or were used in
the past, or may be susceptible to use
in interstate or foreign commerce, in-
cluding all waters which are subject to
the ebb and flow of the tide;

(ii) The territorial seas; or

(iii) Interstate waters, including
interstate wetlands;

(2) Impoundments of waters other-
wise defined as waters of the United
States under this definition, other than
impoundments of waters identified
under paragraph (a)(d) of this section;

(38) Tributaries of waters identified in
paragraph (a)(1) or (2) of this section:
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§120.2

(i) That are relatively permanent,
standing or continuously flowing bod-
ies of water; or

(ii) That either alone or in combina-
tion with similarly situated waters in
the region, significantly affect the
chemical, physical, or biological integ-
rity of waters identified in paragraph
(a)(1) of this section;

(4) Wetlands adjacent to the fol-
lowing waters:

(i) Waters identified in paragraph
(a)(1) of this section; or

(ii) Relatively permanent, standing
or continuously flowing bodies of water
identified in paragraph (a)(2) or (a)(3)(i)
of this section and with a continuous
surface connection to those waters; or

(iii) Waters identified in paragraph
(a)(2) or (3) of this section when the
wetlands either alone or in combina-
tion with similarly situated waters in
the region, significantly affect the
chemical, physical, or biological integ-
rity of waters identified in paragraph
(a)(1) of this section;

(6) Intrastate lakes and ponds,
streams, or wetlands not identified in
paragraphs (a)(1) through (4) of this
section:

(i) That are relatively permanent,
standing or continuously flowing bod-
ies of water with a continuous surface
connection to the waters identified in
paragraph (a)(1) or (a)(3)(i) of this sec-
tion; or

(ii) That either alone or in combina-
tion with similarly situated waters in
the region, significantly affect the
chemical, physical, or biological integ-
rity of waters identified in paragraph
(a)(1) of this section.

(b) The following are not ‘‘waters of
the United States’” even where they
otherwise meet the terms of para-
graphs (a)(2) through (5) of this section:

(1) Waste treatment systems, includ-
ing treatment ponds or lagoons, de-
signed to meet the requirements of the
Clean Water Act;

(2) Prior converted cropland des-
ignated by the Secretary of Agri-
culture. The exclusion would cease
upon a change of use, which means
that the area is no longer available for
the production of agricultural com-
modities. Notwithstanding the deter-
mination of an area’s status as prior
converted cropland by any other Fed-

40 CFR Ch. | (7-1-23 Edition)

eral agency, for the purposes of the
Clean Water Act, the final authority
regarding Clean Water Act jurisdiction
remains with EPA;

(3) Ditches (including roadside
ditches) excavated wholly in and drain-
ing only dry land and that do not carry
a relatively permanent flow of water;

(4) Artificially irrigated areas that
would revert to dry land if the irriga-
tion ceased;

(5) Artificial lakes or ponds created
by excavating or diking dry land to
collect and retain water and which are
used exclusively for such purposes as
stock watering, irrigation, settling ba-
sins, or rice growing;

(6) Artificial reflecting or swimming
pools or other small ornamental bodies
of water created by excavating or
diking dry land to retain water for pri-
marily aesthetic reasons;

(7T) Waterfilled depressions created in
dry land incidental to construction ac-
tivity and pits excavated in dry land
for the purpose of obtaining fill, sand,
or gravel unless and until the construc-
tion or excavation operation is aban-
doned and the resulting body of water
meets the definition of waters of the
United States; and

(8) Swales and erosional features
(e.g., gullies, small washes) character-
ized by low volume, infrequent, or
short duration flow.

(c) In this section, the following defi-
nitions apply:

(1) Wetlands means those areas that
are inundated or saturated by surface
or ground water at a frequency and du-
ration sufficient to support, and that
under normal circumstances do sup-
port, a prevalence of vegetation typi-
cally adapted for life in saturated soil
conditions. Wetlands generally include
swamps, marshes, bogs, and similar
areas.

(2) Adjacent means bordering, contig-
uous, or neighboring. Wetlands sepa-
rated from other waters of the United
States by man-made dikes or barriers,
natural river berms, beach dunes, and
the like are ‘‘adjacent wetlands.”

(3) High tide line means the line of
intersection of the land with the
water’s surface at the maximum height
reached by a rising tide. The high tide
line may be determined, in the absence
of actual data, by a line of o0il or scum
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along shore objects, a more or less con-
tinuous deposit of fine shell or debris
on the foreshore or berm, other phys-
ical markings or characteristics, vege-
tation lines, tidal gages, or other suit-
able means that delineate the general
height reached by a rising tide. The
line encompasses spring high tides and
other high tides that occur with peri-
odic frequency but does not include
storm surges in which there is a depar-
ture from the normal or predicted
reach of the tide due to the piling up of
water against a coast by strong winds
such as those accompanying a hurri-
cane or other intense storm.

(4) Ordinary high water mark means
that line on the shore established by
the fluctuations of water and indicated
by physical characteristics such as
clear, natural line impressed on the
bank, shelving, changes in the char-
acter of soil, destruction of terrestrial
vegetation, the presence of litter and
debris, or other appropriate means that
consider the characteristics of the sur-
rounding areas.

(6) Tidal waters means those waters
that rise and fall in a predictable and
measurable rhythm or cycle due to the
gravitational pulls of the moon and
sun. Tidal waters end where the rise
and fall of the water surface can no
longer be practically measured in a
predictable rhythm due to masking by
hydrologic, wind, or other effects.

(6) Significantly affect means a mate-
rial influence on the chemical, phys-
ical, or biological integrity of waters
identified in paragraph (a)(1) of this
section. To determine whether waters,
either alone or in combination with
similarly situated waters in the region,
have a material influence on the chem-
ical, physical, or biological integrity of
waters identified in paragraph (a)(1) of
this section, the functions identified in
paragraph (c)(6)(i) of this section will
be assessed and the factors identified in
paragraph (c)(6)(ii) of this section will
be considered:

(i) Functions to be assessed:

(A) Contribution of flow;

(B) Trapping, transformation, fil-
tering, and transport of materials (in-
cluding nutrients, sediment, and other
pollutants);

(C) Retention and attenuation of
floodwaters and runoff;

Pt. 121

(D) Modulation of temperature in
waters identified in paragraph (a)(1) of
this section; or

(E) Provision of habitat and food re-
sources for aquatic species located in
waters identified in paragraph (a)(1) of
this section;

(ii) Factors to be considered:

(A) The distance from a water identi-
fied in paragraph (a)(1) of this section;

(B) Hydrologic factors, such as the
frequency, duration, magnitude, tim-
ing, and rate of hydrologic connec-
tions, including shallow subsurface
flow;

(C) The size, density, or number of
waters that have been determined to be
similarly situated;

(D) Landscape
geomorphology; and

(E) Climatological variables such as
temperature, rainfall, and snowpack.

[88 FR 3143, Jan. 18, 2023]

PART 121—STATE CERTIFICATION
OF ACTIVITIES REQUIRING A FED-
ERAL LICENSE OR PERMIT

position and

Subpart A—General

Sec.
121.1 Definitions.

Subpart B—Certification Procedures

121.2
121.3
121.4

When certification is required.

Scope of certification.

Pre-filing meeting request.

121.5 Certification request.

121.6 Establishing the reasonable period of
time.

121.7 Action on a certification request.

121.8 Effect of denial of certification.

121.9 Waiver.

121.10 Incorporation of certification condi-
tions into the license or permit.

121.11 Enforcement and compliance of cer-
tification conditions.

Subpart C—Other Jurisdictions

121.12 Determination of effects on neigh-
boring jurisdictions.

Subpart D—Certification by the
Administrator

121.13 When the Administrator certifies.
121.14 Request for additional information.
121.15 Notice and hearing.
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