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§1074.5

Subpart A—Applicability and
General Provisions

§1074.1 Applicability.

The requirements of this part apply
with respect to state and local stand-
ards and other requirements relating
to the control of emissions from
nonroad engines and nonroad vehicles.

§1074.5 Definitions.

The definitions in this section apply
to this part. As used in this part, all
undefined terms have the meaning the
Act gives to them. The definitions fol-
low:

Act means the Clean Air Act, as
amended, 42 U.S.C. 7401-7671q.

Administrator means the Adminis-
trator of the Environmental Protection
Agency and any authorized representa-
tives.

Commercial means an activity en-
gaged in as a vocation.

Construction equipment or wvehicle
means any internal combustion engine-
powered machine primarily used in
construction and located on commer-
cial construction sites.

Engine used in a locomotive means ei-
ther an engine placed in a locomotive
to move other equipment, freight, or
passenger traffic, or an engine mounted
on a locomotive to provide auxiliary
power.

Farm equipment or vehicle means any
internal combustion engine-powered
machine primarily used in the com-
mercial production and/or commercial
harvesting of food, fiber, wood, or com-
mercial organic products or for the
processing of such products for further
use on the farm.

Locomotive means a piece of equip-
ment meeting the definition of loco-
motive in 40 CFR 1033.901 that is pro-
pelled by a nonroad engine.

New has the following meanings:

(1) For locomotives, new has the
meaning given in 40 CFR 1033.901.

(2) For engines used in locomotives,
new means an engine incorporated in
(or intended to be incorporated in) in a
new locomotive.

(3) For other nonroad engines and
equipment, new means a domestic or
imported nonroad engine or nonroad
vehicle the equitable or legal title to
which has never been transferred to an
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§1074.10

ultimate purchaser. Where the equi-
table or legal title to an engine or vehi-
cle is not transferred to an ultimate
purchaser until after the engine or ve-
hicle is placed into service, then the
engine or vehicle will no longer be new
once it 1is placed into service. A
nonroad engine or vehicle is placed
into service when it is used for its func-
tional purposes. This paragraph (3)
does not apply to locomotives or en-
gines used in locomotives.

Nonroad engine has the meaning
given in 40 CFR 1068.30

Primarily used means used 51 percent
or more.

States and localities means any or all
of the states, commonwealths, and ter-
ritories in the United States including
the District of Columbia and any or all
of their political subdivisions.

Ultimate purchaser means the first
person who in good faith purchases a
new nonroad engine or new nonroad ve-
hicle or equipment for purposes other
than resale.

United States has the meaning given
in 40 CFR 1068.30.

§1074.10 Scope of preemption.

(a) States and localities are pre-
empted from adopting or enforcing
standards or other requirements relat-
ing to the control of emissions from
new engines smaller than 175 horse-
power that are primarily used in farm
or construction equipment or vehicles,
as defined in this part. For equipment
that is used in applications in addition
to farming or construction activities, if
the equipment is primarily used as
farm and/or construction equipment or
vehicles (as defined in this part), it is
considered farm or construction equip-
ment or vehicles.

(b) For nonroad engines or vehicles
other than those described in para-
graph (a) of this section and §1074.12,
States and localities are preempted
from enforcing any standards or other
requirements relating to control of
emissions from nonroad engines or ve-
hicles except as provided in subpart B
of this part.

40 CFR Ch. | (7-1-23 Edition)

§1074.12 Scope of preemption-specific
provisions for locomotives and loco-
motive engines

(a) States and localities are pre-
empted from adopting or enforcing
standards or other requirements relat-
ing to the control of emissions from
new locomotives and new engines used
in locomotives.

(b) During a period equivalent in
length to 133 percent of the useful life,
expressed as MW-hrs (or miles where
applicable), beginning at the point at
which the locomotive or engine be-
comes new, those standards or other
requirements which are preempted in-
clude, but are not limited to, the fol-
lowing: emission standards, mandatory
fleet average standards, certification
requirements, retrofit and aftermarket
equipment requirements, and non-
federal in-use testing requirements.
The standards and other requirements
specified in the preceding sentence are
preempted whether applicable to new
or other locomotives or locomotive en-
gines.

APPENDIX A TO SUBPART A OF PART
1074—STATE REGULATION OF THE
USE AND OPERATION OF NONROAD IN-
TERNAL COMBUSTION ENGINES

(a) This appendix describes EPA’s interpre-
tation of the Clean Air Act regarding the au-
thority of states to regulate the use and op-
eration of nonroad engines.

(b) EPA believes that states are not pre-
cluded under 42 U.S.C. 7543 from regulating
the use and operation of nonroad engines,
such as regulations on hours of usage, daily
mass emission limits, or sulfur limits on
fuel; nor are permits regulating such oper-
ations precluded, once the engine is no
longer new. EPA believes that states are pre-
cluded from requiring retrofitting of used
nonroad engines except that states are per-
mitted to adopt and enforce any such retro-
fitting requirements identical to California
requirements which have been authorized by
EPA under 42 U.S.C. 7543.

[86 FR 34590, June 29, 2021]

Subpart B—Procedures for
Authorization

§1074.101 Procedures for California
nonroad authorization requests.

(a) California must request author-

ization from the Administrator to en-

force its adopted standards and other
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Environmental Protection Agency

requirements relating to control of
emissions from nonroad engines or ve-
hicles that are not preempted by
§1074.10(a) or §1074.12. The request must
include the record on which the state
rulemaking was based.

(b) After receiving the authorization
request, the Administrator will provide
notice and opportunity for a public
hearing regarding such requests.

§1074.105 Criteria for granting au-
thorization.

(a) The Administrator will grant the
authorization if California determines
that its standards will be, in the aggre-
gate, at least as protective of public
health and welfare as otherwise appli-
cable federal standards.

(b) The authorization will not be
granted if the Administrator finds that
any of the following are true:

(1) California’s determination is arbi-
trary and capricious.

(2) California does not need such
standards to meet compelling and ex-
traordinary conditions.

(3) The California standards and ac-
companying enforcement procedures
are not consistent with section 209 of
the Act (42 U.S.C. 7543).

(c) In considering any request from
California to authorize the state to
adopt or enforce standards or other re-
quirements relating to control of emis-
sions from new nonroad spark-ignition
engines smaller than 50 horsepower,
the Administrator will give appro-
priate consideration to safety factors
(including the potential increased risk
of burn or fire) associated with compli-
ance with the California standard.

§1074.110 Adoption of California

standards by other states.

(a) Except as described in paragraph
(b) of this section, any state other than
California that has plan provisions ap-
proved under Part D of Title I of the
Act (42 U.S.C. 7501 to 7515) may adopt
and enforce emission standards for any
period for nonroad engines and vehicles
subject to the following requirements:

(1) The state must provide notice to
the Administrator that it has adopted
such standards.

(2) Such standards may not apply to
new engines smaller than 175 horse-
power that are used in farm or con-

Pt.1090

struction equipment or vehicles, or to
new locomotives or new engines used in
locomotives.

(3) Such standards and implementa-
tion and enforcement must be iden-
tical, for the period concerned, to the
California standards authorized by the
Administrator.

(4) The state must adopt such stand-
ards at least two years before the
standards first take effect.

(5) California must have adopted such
standards two years before the stand-
ards first take effect in the state that
is adopting them under this section.

(b) States and localities, other than
the State of California, may not adopt
or attempt to enforce any standard or
other requirement applicable to the
control of emissions from spark-igni-
tion engines smaller than 50 horse-
power, except standards or other re-
quirements that were adopted by that
state before September 1, 2003.

§1074.115 Relationship of federal and
state standards.

If state standards apply to a new
nonroad engine or vehicle pursuant to
authorization granted under section 209
of the Act (42 U.S.C. 7543), compliance
with such state standards will be treat-
ed as compliance with the otherwise
applicable standards of this chapter for
engines or vehicles introduced into
commerce in that state.

PARTS 1075-1089 [RESERVED]
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