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docket in the case and will not be con-
sidered as part of the record for deci-
sion. If the prohibited communication
is received orally, a memorandum set-
ting forth its substance shall be made
and filed in the correspondence section
of the docket in the case. A person re-
ferred to in such memorandum may file
a comment for inclusion in the docket
if the memorandum is considered to be
incorrect.

[36 FR 10760, July 2, 1970, as amended at 51
FR 10387, Mar. 26, 1986]

PART 19—BOARD OF VETERANS’
APPEALS: LEGACY APPEALS REG-
ULATIONS

Subpart A—Applicability

Sec.

19.1 Provisions applicable to legacy appeals.
19.2 Appellant’s election for review of a leg-
acy appeal in the modernized system.

19.3-19.19 [Reserved]

Subpart B—Legacy Appeals and Legacy
Appeals Processing by Agency of
Original Jurisdiction

19.20 What constitutes an appeal.

19.21 Notice of Disagreement.

19.22 Substantive Appeal.

19.23 Applicability of provisions concerning
Notice of Disagreement.

19.24 Action by agency of original jurisdic-
tion on Notice of Disagreement required
to be filed on a standardized form.

19.25 Notification by agency of original ju-
risdiction of right to appeal.

19.26 Action by agency of original jurisdic-
tion on Notice of Disagreement.

19.27 [Reserved]

19.28 Determination that a Notice of Dis-
agreement is inadequate protested by
claimant or representative.

19.29 Statement of the Case.

19.30 Furnishing the Statement of the Case
and instructions for filing a Substantive
Appeal.

19.31 Supplemental statement of the case.

19.32 Closing of appeal for failure to respond
to Statement of the Case.

19.33 [Reserved]

19.3¢ Determination that Notice of Dis-
agreement or Substantive Appeal was
not timely filed protested by claimant or
representative.

19.35 Certification of appeals.

19.36 Notification of certification of appeal
and transfer of appellate record.

19.37 Consideration of additional evidence
received by the agency of original juris-
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diction after an appeal has been initi-
ated.

19.38 Action by agency of original jurisdic-
tion when remand received.

19.39-19.49 [Reserved]

Subpart C—Claimant Action in a Legacy
Appeal

19.50 Who can file an appeal.

19.51 Place of filing Notice of Disagreement
and Substantive Appeal.

19.52 Time limit for filing Notice of Dis-
agreement, Substantive Appeal, and re-
sponse to Supplemental Statement of the
Case.

19.563 Extension of time for filing Sub-
stantive Appeal and response to Supple-
mental Statement of the Case.

19.54 Filing additional evidence does not ex-
tend time limit for appeal.

19.556 Withdrawal of Appeal.

19.56-19.74 [Reserved]

Subpart D [Reserved]

Subpart E—Simultaneously Contested
Claims

19.100 Notification of right to appeal in si-
multaneously contested claims.

19.101 Notice to contesting parties on re-
ceipt of Notice of Disagreement in simul-
taneously contested claims.

19.102 Notice of appeal to other contesting
parties in simultaneously contested
claims.

19.103-19.199 [Reserved]

AUTHORITY: 38 U.S.C. 501(a), unless other-
wise noted.

SOURCE: 57 FR 4104, Feb. 3, 1992, unless oth-
erwise noted.

Subpart A—Applicability

§19.1 Provisions applicable to legacy
appeals.

Part 19 and subparts F, G, and J of
part 20 apply only to the processing
and adjudication of legacy appeals, as
defined in §19.2. Except as otherwise
provided in specific sections, subparts
A, B, H, K, L, M, N, and O of part 20
apply to the processing and adjudica-
tion of both appeals and legacy ap-
peals. For applicability provisions con-
cerning appeals in the modernized re-
view system, see §20.4 of this chapter.

[84 FR 177, Jan. 18, 2019]
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§19.2 Appellant’s election for review
of a legacy appeal in the modern-
ized system.

(a) Effective date. As used in this sec-
tion, the effective date means February
19, 2019.

(b) Modernized review system. The
modernized review system refers to the
current statutory framework for
claims and appeals processing, set
forth in Public Law 115-55, and any
amendments thereto, applicable on the
effective date. The modernized review
system applies to all claims, requests
for reopening of finally adjudicated
claims, and requests for revision based
on clear and unmistakable error for
which VA issues notice of an initial de-
cision on or after the effective date, or
as otherwise provided in paragraph (d)
of this section.

(c) Legacy appeals. A legacy appeal is
an appeal of a legacy claim, as defined
in 38 CFR 3.2400(b), where a claimant
has not elected to participate in the
modernized review system as provided
in paragraph (d) of this section. A leg-
acy appeal is initiated by the filing of
a Notice of Disagreement and is per-
fected to the Board with the filing of a
Substantive Appeal pursuant to appli-
cable regulations in accordance with 38
CFR parts 19 and 20.

(d) Election into the moderniced review
system. The modernized review system
applies to legacy claims and appeals
where:

(1) A claimant with a legacy claim or
appeal elects the modernized review
system pursuant to 38 CFR 3.2400(c)(1);

(2) A claimant with a legacy claim or
appeal elects the modernized review
system, following issuance, on or after
the effective date, of a VA Statement
of the Case or Supplemental Statement
of the Case. The election is made by fil-
ing, on a form prescribed by the Sec-
retary, an appeal in accordance with 38
CFR 20.202, or a review option in ac-
cordance with 38 U.S.C. 5108 or 5104B,
as implemented by 38 CFR 3.2500 and
other applicable regulations. The elec-
tion must be filed within the time al-
lowed for filing a substantive appeal
under §19.52(b); or

(3) VA issued notice of a decision
prior to the effective date, and, pursu-
ant to the Secretary’s authorization to
participate in a test program, the
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claimant elects the modernized review
system by filing an appeal in accord-
ance with 38 U.S.C. 7105, or a review op-
tion in accordance with 38 U.S.C. 5108
or 5104B.

(Authority: Pub. L. 115-55; 131 Stat. 1105; 38
U.S.C. 5104B, 5104C(a); 5108; 38 U.S.C. 7105)

[84 FR 177, Jan. 18, 2019]

§§19.3-19.19 [Reserved]

Subpart B—Legacy Appeals and
Legacy Appeals Processing
by Agency of Original Juris-
diction

§19.20 What constitutes an appeal.

An appeal consists of a timely filed
Notice of Disagreement submitted in
accordance with the provisions of
§19.21, and either §19.52(a) or §20.501(a)
of this chapter, as applicable and, after
a Statement of the Case has been fur-
nished, a timely filed Substantive Ap-
peal.

(Authority: 38 U.S.C. 7105 (2016))

[79 FR 57698, Sept. 25, 2014. Redesignated and
amended at 84 FR 177, 178, Jan. 18, 2019]

§19.21

(a) Cases in which a form is provided
by the agency of original jurisdiction
for the purpose of initiating an appeal.

(1) Format. For every case in which
the agency of original jurisdiction
(AOJ) provides, in connection with its
decision, a form for the purpose of ini-
tiating an appeal, a Notice of Disagree-
ment consists of a completed and time-
ly submitted copy of that form. VA
will not accept as a notice of disagree-
ment an expression of dissatisfaction
or disagreement with an adjudicative
determination by the agency of origi-
nal jurisdiction and a desire to contest
the result that is submitted in any
other format, including on a different
VA form.

(2) Provision of form to the claimant. If
a claimant has established an online
benefits account with VA, or has des-
ignated an email address for the pur-
pose of receiving communications from
VA, VA may provide an appeal form
pursuant to paragraph (a)(1) of this sec-
tion electronically, whether by email,

Notice of Disagreement.
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hyperlink, or other direction to the ap-
propriate form within the claimant’s
online benefits account. VA may also
provide a form pursuant to paragraph
(a)(1) of this section in paper format.

(3) Presumption form was provided.
This paragraph (a) applies if there is
any indication whatsoever in the
claimant’s file or electronic account
that a form was sent pursuant to para-
graph (a)(1) of this section.

(4) Specificity required by form. If the
agency of original jurisdiction gave no-
tice that adjudicative determinations
were made on several issues at the
same time, the specific determinations
with which the claimant disagrees
must be identified to the extent a form
provided pursuant to paragraph (a)(l)
of this section so requires. If the claim-
ant wishes to appeal all of the issues
decided by the agency of original juris-
diction, the form must clearly indicate
that intent. Issues not identified on the
form will not be considered appealed.

(5) Alternate form or other communica-
tion. The filing of an alternate form or
other communication will not extend,
toll, or otherwise delay the time limit
for filing a Notice of Disagreement, as
provided in §19.52(a). In particular, re-
turning the incorrect VA form, includ-
ing a form designed to appeal a dif-
ferent benefit does not extend, toll, or
otherwise delay the time limit for fil-
ing the correct form.

(b) Cases in which no form is provided
by the agency of original jurisdiction for
purpose of initiating an appeal. A writ-
ten communication from a claimant or
his or her representative expressing
dissatisfaction or disagreement with an
adjudicative determination by the
agency of original jurisdiction and a
desire to contest the result will con-
stitute a Notice of Disagreement relat-
ing to a claim for benefits in any case
in which the agency of original juris-
diction does not provide a form identi-
fied as being for the purpose of initi-
ating an appeal. The Notice of Dis-
agreement must be in terms which can
be reasonably construed as disagree-
ment with that determination and a
desire for appellate review. If the agen-
cy of original jurisdiction gave notice
that adjudicative determinations were
made on several issues at the same
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time, the specific determinations with
which the claimant disagrees must be
identified.

(c) Simultaneously contested claims.
The provisions of paragraph (b) of this
section shall apply to appeals in simul-
taneously contested claims under
Rules 500 and 501 (§§20.500 and 20.501 of
this chapter), regardless of whether a
standardized form was provided with
the decision of the agency of original
jurisdiction.

(Authority: 38 U.S.C. 7105 (2016))

[79 FR 57698, Sept. 25, 2014. Redesignated and
amended at 84 FR 177, 178, Jan. 18, 2019]

§19.22 Substantive Appeal.

A Substantive Appeal consists of a
properly completed VA Form 9, ‘“Ap-
peal to Board of Veterans’ Appeals,” or
correspondence containing the nec-
essary information. If the Statement of
the Case and any prior Supplemental
Statements of the Case addressed sev-
eral issues, the Substantive Appeal
must either indicate that the appeal is
being perfected as to all of those issues
or must specifically identify the issues
appealed. The Substantive Appeal
should set out specific arguments re-
lating to errors of fact or law made by
the agency of original jurisdiction in
reaching the determination, or deter-
minations, being appealed. To the ex-
tent feasible, the argument should be
related to specific items in the State-
ment of the Case and any prior Supple-
mental Statements of the Case. The
Board will construe such arguments in
a liberal manner for purposes of deter-
mining whether they raise issues on
appeal, but the Board may dismiss any
appeal which fails to allege specific
error of fact or law in the determina-
tion, or determinations, being ap-
pealed. The Board will not presume
that an appellant agrees with any
statement of fact contained in a State-
ment of the Case or a Supplemental
Statement of the Case which is not spe-
cifically contested. Proper completion
and filing of a Substantive Appeal are
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the last actions the appellant needs to
take to perfect an appeal.

(Approved by the Office of Management and
Budget under control number 2900-0085)

(Authority: 38 U.S.C. 7105(d)(3)-(5) (2016))

[67 FR 4109, Feb. 3, 1992, as amended at 61 FR
20450, May 7, 1996. Redesignated and amended
at 84 FR 177, 178, Jan. 18, 2019]

§19.23 Applicability of provisions con-
cerning Notice of Disagreement.

(a) Appeals governed by §19.21(a)
shall be processed in accordance with
§19.24. Sections 19.26 and 19.28 shall not
apply to appeals governed by §19.21(a).

(b) Appeals governed by §19.21(b)
shall be processed in accordance with
§§19.26 and 19.28.

[79 FR 57697, Sept. 25, 2014, as amended at 84
FR 178, Jan. 18, 2019]

§19.24 Action by agency of original ju-
risdiction on Notice of Disagree-
ment required to be filed on a
standardized form.

(a) Initial action. When a timely No-
tice of Disagreement in accordance
with the requirements of §19.21(a) is
filed, the agency of original jurisdic-
tion will reexamine the claim and de-
termine whether additional review or
development is warranted.

(b) Incomplete and complete appeal
forms—(1) Incomplete appeal forms. In
cases governed by §19.21(a), if VA de-
termines a form filed by the claimant
is incomplete and requests clarifica-
tion, the claimant must timely file a
completed version of the correct form
in order to initiate an appeal. A claim-
ant is not required to cure or correct
the filing of an incomplete form by fil-
ing a completed version of the correct
form unless VA informs the claimant
or his or her representative that the
form is incomplete and requests clari-
fication.

(2) Complete appeal forms. In general,
a form will be considered complete if
the following information is provided:

(i) Information to identify the claim-
ant;

(ii) The claim to which the form per-
tains;

(iii) Any information necessary to
identify the specific nature of the dis-
agreement if the form so requires. For
compensation claims, this criterion
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will be met if the form enumerates the
issues or conditions for which appellate
review is sought, or if it provides other
information required on the form to
identify the claimant and the nature of
the disagreement (such as disagree-
ment with disability rating, effective
date, or denial of service connection);
and

(iv) The claimant’s signature.

(3) Timeframe to complete correct form.
In general, a claimant who wishes to
initiate an appeal must provide a com-
plete form within the timeframe estab-
lished by §19.52(a). When VA requests
clarification of an incomplete form,
the claimant must provide a complete
form in response to VA’s request for
clarification within the later of the fol-
lowing dates:

(i) 60 days from the date of the re-
quest; or

(ii) 1 year from the date of mailing of
the notice of the decision of the agency
of original jurisdiction.

(4) Failure to respond. If the claimant
fails to provide a completed form with-
in the timeframe set forth in paragraph
(b)(3) of this section, the decision of the
agency of original jurisdiction will be-
come final.

(6) Form timely completed. If a com-
pleted form is received within the
timeframe set forth in paragraph (b)(3)
of this section, VA will treat the com-
pleted form as the Notice of Disagree-
ment and VA will reexamine the claim
and determine whether additional re-
view or development is warranted. If no
further review or development is re-
quired, or after necessary review or de-
velopment is completed, VA will pre-
pare a Statement of the Case pursuant
to §19.29 unless the disagreement is re-
solved by a grant of the benefit(s)
sought on appeal or the NOD is with-
drawn by the claimant.

(c) Issues under appellate review. If a
form enumerates some but not all of
the issues or conditions which were the
subject of the decision of the agency of
original jurisdiction, the form will be
considered complete with respect to
the issues for which appellate review is
sought and identified by the claimant.
Any issues or conditions not enumer-
ated will not be considered appealed on
the basis of the filing of that form and
will become final unless the claimant



§19.25

timely files a separate form for those
issues or conditions within the applica-
ble timeframe set forth in paragraph
(b)(8) of this section.

(d) Disagreement concerning whether
Notice of Disagreement has been filed.
Whether or not a claimant has timely
filed a Notice of Disagreement is an ap-
pealable issue, but in such a case, ap-
pellate consideration shall be limited
to the question of whether the correct
form was timely filed.

[79 FR 57697, Sept. 25, 2014, as amended at 84
FR 178, Jan. 18, 2019]

§19.25 Notification by agency of origi-
nal jurisdiction of right to appeal.

The claimant and his or her rep-
resentative, if any, will be informed of
appellate rights provided by 38 U.S.C.
chapters 71 and 72, including the right
to a personal hearing and the right to
representation. The agency of original
jurisdiction will provide this informa-
tion in each notification of a deter-
mination of entitlement or nonentitle-
ment to Department of Veterans Af-
fairs benefits.

(Authority: 38 U.S.C. 7105(a) (2016))

[67 FR 4104, Feb. 3, 1992, as amended at 84 FR
178, Jan. 18, 2019]

§19.26 Action by agency of original ju-
risdiction on Notice of Disagree-
ment.

(a) Initial action. When a timely No-
tice of Disagreement (NOD) is filed, the
agency of original jurisdiction (AOJ)
must reexamine the claim and deter-
mine whether additional review or de-
velopment is warranted.

(b) Unclear communication or disagree-
ment. If within one year after mailing
an adverse decision (or 60 days for si-
multaneously contested claims), the
AQOJ receives a written communication
expressing dissatisfaction or disagree-
ment with the adverse decision, but the
AOJ cannot clearly identify that com-
munication as expressing an intent to
appeal, or the AOJ cannot identify
which denied claim(s) the claimant
wants to appeal, then the AOJ will con-
tact the claimant to request clarifica-
tion of the claimant’s intent. This con-
tact may be either oral or written.

(1) For oral contacts, VA will contact
whoever filed the communication. VA
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will make a written record of any oral
clarification request conveyed to the
claimant including the date of the ad-
verse decision involved and the re-
sponse. In any request for clarification,
the AOJ will explain that if a response
to this request is not received within
the time period described in paragraph
(c) of this section, the earlier, unclear
communication will not be considered
an NOD as to any adverse decision for
which clarification was requested.

(2) For written contacts, VA will
mail a letter requesting clarification
to the claimant and send a copy to his
or her representative and fiduciary, if
any.

(c) Response required from claimant—
(1) Time to respond. The claimant must
respond to the AOJ’s request for clari-
fication within the later of the fol-
lowing dates:

(i) 60 days after the date of the AOJ’s
clarification request; or

(ii) One year after the date of mailing
of notice of the adverse decision being
appealed (60 days for simultaneously
contested claims).

(2) Failure to respond. If the claimant
fails to provide a timely response, the
previous communication from the
claimant will not be considered an
NOD as to any claim for which clari-
fication was requested. The AOJ will
not consider the claimant to have ap-
pealed the decision(s) on any claim(s)
as to which clarification was requested
and not received.

(d) Action following clarification. When
clarification of the claimant’s intent
to file an NOD is obtained, the AOJ
will reexamine the claim and deter-
mine whether additional review or de-
velopment is warranted. If no further
review or development is required, or
after necessary review or development
is completed, the AOJ will prepare a
Statement of the Case pursuant to
§19.29 unless the disagreement is re-
solved by a grant of the benefit(s)
sought on appeal or the NOD is with-
drawn by the claimant.

(e) Representatives and fiduciaries. For
the purpose of the requirements in
paragraphs (b) through (d) of this sec-
tion, references to the ‘‘claimant” in-
clude reference to the claimant or his
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or her representative, if any, or to his
or her fiduciary, if any, as appropriate.

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control number
2900-0674)

(Authority: 38 U.S.C. 501; 38 U.S.C. 7105, 7106A
(2016))

[71 FR 56871, Sept. 28, 2006, as amended at 84
FR 178, Jan. 18, 2019]

§19.27 [Reserved]

§19.28 Determination that a Notice of
Disagreement is inadequate pro-
tested by claimant or representa-
tive.

Whether a Notice of Disagreement is
adequate is an appealable issue. If the
claimant or his or her representative
protests an adverse determination
made by the agency of original juris-
diction with respect to the adequacy of
a Notice of Disagreement, the claimant
will be furnished a Statement of the
Case.

(Authority: 38 U.S.C. 7105 (2016))

[67 FR 4104, Feb. 3, 1992, as amended at 84 FR
178, Jan. 18, 2019]

§19.29 Statement of the Case.

The Statement of the Case must be
complete enough to allow the appellant
to present written and/or oral argu-
ments before the Board of Veterans’
Appeals. It must contain:

(a) A summary of the evidence in the
case relating to the issue or issues with
which the appellant or representative
has expressed disagreement;

(b) A summary of the applicable laws
and regulations, with appropriate cita-
tions, and a discussion of how such
laws and regulations affect the deter-
mination; and

(c) The determination of the agency
of original jurisdiction on each issue
and the reasons for each such deter-
mination with respect to which dis-
agreement has been expressed.

(Authority: 38 U.S.C. 7105(d)(1) (2016))

[67 FR 4104, Feb. 3, 1992, as amended at 84 FR
178, Jan. 18, 2019]
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§19.30 Furnishing the Statement of
the Case and instructions for filing
a Substantive Appeal.

(a) To whom the Statement of the Case
is furnished. The Statement of the Case
will be forwarded to the appellant at
the latest address of record and a sepa-
rate copy provided to his or her rep-
resentative (if any).

(b) Information furnished with the
Statement of the Case. With the State-
ment of the Case, the appellant and the
representative will be furnished infor-
mation on the right to file, and time
limit for filing, a substantive appeal;
information on hearing and representa-
tion rights; a VA Form 9, ‘“‘Appeal to
Board of Veterans’ Appeals’; and a
statement describing the available re-
view options if the appellant elects re-
view of the issue or issues on appeal in
the modernized review system.

(Authority: Sec. 2, Pub. L. 115-55; 131 Stat.
1105; 38 U.S.C. 7105 (2016))

[67 FR 4104, Feb. 3, 1992, as amended at 61 FR
20449, May 7, 1996; 84 FR 178, Jan. 18, 2019; 84
FR 34788, July 19, 2019]

§19.31 Supplemental statement of the
case.

(a) Purpose and limitations. A ‘‘Sup-
plemental Statement of the Case,” so
identified, is a document prepared by
the agency of original jurisdiction to
inform the appellant of any material
changes in, or additions to, the infor-
mation included in the Statement of
the Case or any prior Supplemental
Statement of the Case. The informa-
tion furnished with the Supplemental
Statement of the Case shall include a
statement describing the available re-
view options if the appellant elects re-
view of the issue or issues on appeal in
the modernized system. In no case will
a Supplemental Statement of the Case
be used to announce decisions by the
agency of original jurisdiction on
issues not previously addressed in the
Statement of the Case, or to respond to
a notice of disagreement on newly ap-
pealed issues that were not addressed
in the Statement of the Case. The
agency of original jurisdiction will re-
spond to notices of disagreement on
newly appealed issues not addressed in
the Statement of the Case using the
procedures in §§19.29 and 19.30 of this
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part (relating to statements of the
case).

(b) When furnished. The agency of
original jurisdiction will furnish the
appellant and his or her representative,
if any, a Supplemental Statement of
the Case if:

(1) The agency of original jurisdic-
tion receives additional pertinent evi-
dence after a Statement of the Case or
the most recent Supplemental State-
ment of the Case has been issued and
before the appeal is certified to the
Board of Veterans’ Appeals and the ap-
pellate record is transferred to the
Board;

(2) A material defect in the State-
ment of the Case or a prior Supple-
mental statement of the Case is discov-
ered; or

(3) For any other reason the State-
ment of the Case or a prior Supple-
mental Statement of the Case is inad-
equate.

(c) Pursuant to remand from the Board.
The agency of original jurisdiction will
issue a Supplemental Statement of the
Case if, pursuant to a remand by the
Board, it develops the evidence or cures
a procedural defect, unless:

(1) The only purpose of the remand is
to assemble records previously consid-
ered by the agency of original jurisdic-
tion and properly discussed in a prior
Statement of the Case or Supplemental
Statement of the Case; or

(2) The Board specifies in the remand
that a Supplemental Statement of the
Case is not required.

(d) Exception. Paragraph (b)(1) of this
section does not apply in proceedings
before the General Counsel conducted
under part 14 of this chapter to cancel
accreditation or to review fee agree-
ments and expenses for reasonableness.

(Authority: 38 U.S.C. 5902, 5903, 5904; 38 U.S.C.
7105(d) (2016))
[67 FR 3104, Jan. 23, 2002, as amended at 73

FR 29879, May 22, 2008, 84 FR 178, Jan. 18,
2019]

§19.32 Closing of appeal for failure to
respond to Statement of the Case.

The agency of original jurisdiction
may close the appeal without notice to
an appellant or his or her representa-
tive for failure to respond to a State-
ment of the Case within the period al-
lowed. However, if a Substantive Ap-
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peal is subsequently received within
the 1-year appeal period (60-day appeal
period for simultaneously contested
claims), the appeal will be considered
to be reactivated.

(Authority: 38 U.S.C. 7105(d)(3) (2016))

[67 FR 4104, Feb. 3, 1992, as amended at 84 FR
178, Jan. 18, 2019]

§19.33 [Reserved]

§19.34 Determination that Notice of
Disagreement or Substantive Ap-
peal was not timely filed protested
by claimant or representative.

Whether a Notice of Disagreement or
Substantive Appeal has been filed on
time is an appealable issue. If the
claimant or his or her representative
protests an adverse determination
made by the agency of original juris-
diction with respect to timely filing of
the Notice of Disagreement or Sub-
stantive Appeal, the claimant will be
furnished a Statement of the Case.

(Authority: 38 U.S.C. 7105 (2016))

[67 FR 4104, Feb. 3, 1992, as amended at 84 FR
178, Jan. 18, 2019]

§19.35 Certification of appeals.

Following receipt of a timely Sub-
stantive Appeal, the agency of original
jurisdiction will certify the case to the
Board of Veterans’ Appeals. The cer-
tification is used for administrative
purposes and does not serve to either
confer or deprive the Board of Vet-
erans’ Appeals of jurisdiction over an
issue.

(Authority: 38 U.S.C. 7105 (2016))

[67 FR 4104, Feb. 3, 1992, as amended at 61 FR
20449, May 7, 1996; 66 FR 53339, Oct. 22, 2001;
84 FR 178, Jan. 18, 2019]

§19.36 Notification of certification of
appeal and transfer of appellate
record.

When an appeal is certified to the
Board of Veterans’ Appeals for appel-
late review and the appellate record is
transferred to the Board, the appellant
and his or her representative, if any,
will be notified in writing of the cer-
tification and transfer and of the time
limit for requesting a change in rep-
resentation, for requesting a personal
hearing, and for submitting additional
evidence described in Rule 1305 (§20.1305
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of this chapter). Provisions in this sec-
tion for submitting additional evidence
and references to §20.1305 do not apply
in proceedings before the General
Counsel conducted under part 14 of this
chapter to suspend or cancel accredita-
tion or to review fee agreements and
expenses for reasonableness.

(Authority: 38 U.S.C. 5902, 5903; 38 U.S.C. 5904,
7105 (2016))

[67 FR 4104, Feb. 3, 1992, as amended at 73 FR
29879, May 22, 2008; 84 FR 178, Jan. 18, 2019]

§19.37 Consideration of additional evi-
dence received by the agency of
original jurisdiction after an appeal
has been initiated.

(a) Evidence received prior to transfer of
records to Board of Veterans’ Appeals.
Evidence received by the agency of
original jurisdiction prior to transfer
of the records to the Board of Veterans’
Appeals after an appeal has been initi-
ated (including evidence received after
certification has been completed) will
be referred to the appropriate rating or
authorization activity for review and
disposition. If the Statement of the
Case and any prior Supplemental
Statements of the Case were prepared
before the receipt of the additional evi-
dence, a Supplemental Statement of
the Case will be furnished to the appel-
lant and his or her representative as
provided in §19.31 of this part, unless
the additional evidence received dupli-
cates evidence previously of record
which was discussed in the Statement
of the Case or a prior Supplemental
Statement of the Case or the addi-
tional evidence is not relevant to the
issue, or issues, on appeal.

(b) Evidence received after transfer of
records to the Board of Veterans’ Appeals.
Additional evidence received by the
agency of original jurisdiction after
the records have been transferred to
the Board of Veterans’ Appeals for ap-
pellate consideration will be forwarded
to the Board if it has a bearing on the
appellate issue or issues. The Board
will then determine what action is re-
quired with respect to the additional
evidence.

(c) The provisions of this section do
not apply in proceedings before the
General Counsel conducted under part
14 of this chapter to cancel accredita-
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tion or to review fee agreements and
expenses for reasonableness.

(Authority: 38 U.S.C. 5902, 5903, 5904; 38 U.S.C.
7105(d)(1) (2016))

[67 FR 4104, Feb. 3, 1992, as amended at 73 FR
29879, May 22, 2008; 84 FR 178, Jan. 18, 2019]

§19.38 Action by agency of original ju-
risdiction when remand received.

When a case is remanded by the
Board of Veterans’ Appeals, the agency
of original jurisdiction will complete
the additional development of the evi-
dence or procedural development re-
quired. Following completion of the de-
velopment, the case will be reviewed to
determine whether the additional de-
velopment, together with the evidence
which was previously of record, sup-
ports the allowance of all benefits
sought on appeal. If so, the appellant
and his or her representative, if any,
will be promptly informed. If any bene-
fits sought on appeal remain denied fol-
lowing this review, the agency of origi-
nal jurisdiction will issue a Supple-
mental Statement of the Case con-
cerning the additional development
pertaining to those issues in accord-
ance with the provisions of §19.31 of
this part. Following the 30-day period
allowed for a response to the Supple-
mental Statement of the Case pursuant
to §19.52(c), the case will be returned to
the Board for further appellate proc-
essing unless the appeal is withdrawn
or review of the response to the Supple-
mental Statement of the Case results
in the allowance of all benefits sought
on appeal. Remanded cases will not be
closed for failure to respond to the
Supplemental Statement of the Case.

(Authority: 38 U.S.C. 7105(d)(1) (2016))

[67 FR 4104, Feb. 3, 1992, as amended at 69 FR
53808, Sept. 3, 2004; 73 FR 40748, July 16, 2008;
84 FR 179, Jan. 18, 2019]

§§19.39-19.49 [Reserved]

Subpart C—Claimant Action in a
Legacy Appedl

§19.50 Who can file an appeal.

(a) Persons authoriced. A Notice of
Disagreement and/or a Substantive Ap-
peal may be filed by a claimant person-
ally, or by his or her representative if
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a proper Power of Attorney or declara-
tion of representation, as applicable, is
on record or accompanies such Notice
of Disagreement or Substantive Ap-
peal.

(b) Claimant rated incompetent by De-
partment of Veterans Affairs or under dis-
ability and unable to file. If an appeal is
not filed by a person listed in para-
graph (a) of this section, and the claim-
ant is rated incompetent by the De-
partment of Veterans Affairs or has a
physical, mental, or legal disability
which prevents the filing of an appeal
on his or her own behalf, a Notice of
Disagreement and a Substantive Ap-
peal may be filed by a fiduciary ap-
pointed to manage the claimant’s af-
fairs by the Department of Veterans
Affairs or a court, or by a person act-
ing as next friend if the appointed fidu-
ciary fails to take needed action or no
fiduciary has been appointed.

(c) Claimant under disability and able
to file. Notwithstanding the fact that a
fiduciary may have been appointed for
a claimant, an appeal filed by a claim-
ant will be accepted.

(Authority: 38 U.S.C. 7105(b)(2) (2016))

[67 FR 4109, Feb. 3, 1992. Redesignated and
amended at 84 FR 177, 179, Jan. 18, 2019]

§19.51 Place of filing Notice of Dis-
agreement and Substantive Appeal.

The Notice of Disagreement and Sub-
stantive Appeal must be filed with the
Department of Veterans Affairs office
from which the claimant received no-
tice of the determination being ap-
pealed unless notice has been received
that the applicable Department of Vet-
erans Affairs records have been trans-
ferred to another Department of Vet-
erans Affairs office. In that case, the
Notice of Disagreement or Substantive
Appeal must be filed with the Depart-
ment of Veterans Affairs office which
has assumed jurisdiction over the ap-
plicable records.

(Authority: 38 U.S.C. 7105(b)(1), (d)(3) (2016))

[67 FR 4109, Feb. 3, 1992. Redesignated at 84
FR 177, Jan. 18, 2019, as amended at 84 FR
34788, July 19, 2019]
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§19.52 Time limit for filing Notice of
Disagreement, Substantive Appeal,
and response to Supplemental
Statement of the Case.

(a) Notice of Disagreement. Except in
the case of simultaneously contested
claims, a claimant, or his or her rep-
resentative, must file a Notice of Dis-
agreement with a determination by the
agency of original jurisdiction within
one year from the date that that agen-
cy mails notice of the determination to
him or her. Otherwise, that determina-
tion will become final. The date of
mailing the letter of notification of the
determination will be presumed to be
the same as the date of that letter for
purposes of determining whether an ap-
peal has been timely filed.

(Authority: 38 U.S.C. 7105(b)(1) (2016))

(b) Substantive Appeal—(1) General.
Except in the case of simultaneously
contested claims, a Substantive Appeal
must be filed within 60 days from the
date that the agency of original juris-
diction mails the Statement of the
Case to the appellant, or within the re-
mainder of the 1-year period from the
date of mailing of the notification of
the determination being appealed,
whichever period ends later. The date
of mailing of the Statement of the Case
will be presumed to be the same as the
date of the Statement of the Case and
the date of mailing the letter of notifi-
cation of the determination will be pre-
sumed to be the same as the date of
that letter for purposes of determining
whether an appeal has been timely
filed.

(2) Special rule in certain cases where
additional evidence is submitted. Except
in the case of simultaneously contested
claims, if (i) a claimant submits addi-
tional evidence within 1 year of the
date of mailing of the notification of
the determination being appealed, and
(ii) that evidence requires, in accord-
ance with §19.31 of this title, that the
claimant be furnished a Supplemental
Statement of the Case, then the time
to submit a Substantive Appeal shall
end not sooner than 60 days after such
Supplemental Statement of the Case is
mailed to the appellant, even if the 60-
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day period extends beyond the expira-
tion of the 1-year appeal period.

(Authority: 38 U.S.C. 7105(b)(1), (d)(3) (2016))

(c) Response to Supplemental Statement
of the Case. Where a Supplemental
Statement of the Case is furnished, a
period of 30 days from the date of mail-
ing of the Supplemental Statement of
the Case will be allowed for response.
The date of mailing of the Supple-
mental Statement of the Case will be
presumed to be the same as the date of
the Supplemental Statement of the
Case for purposes of determining
whether a response has been timely
filed. Provided a Substantive Appeal
has been timely filed in accordance
with paragraph (b) of this section, the
response to a Supplemental Statement
of the Case is optional and is not re-
quired for the perfection of an appeal.

(Authority: 38 U.S.C. 7105(d)(3) (2016))

[67 FR 4109, Feb. 3, 1992, as amended at 66 FR
50318, Oct. 3, 2001; 68 FR 64806, Nov. 17, 2003;
73 FR 40748, July 16, 2008. Redesignated and
amended at 84 FR 177, 179, Jan. 18, 2019]

§19.53 Extension of time for filing
Substantive Appeal and response to
Supplemental Statement of the
Case.

An extension of the 60-day period for
filing a Substantive Appeal, or the 30-
day period for responding to a Supple-
mental Statement of the Case, may be
granted for good cause. A request for
such an extension must be in writing
and must be made prior to expiration
of the time limit for filing the Sub-
stantive Appeal or the response to the
Supplemental Statement of the Case.
The request for extension must be filed
with the Department of Veterans Af-
fairs office from which the claimant re-
ceived notice of the determination
being appealed, unless notice has been
received that the applicable records
have been transferred to another De-
partment of Veterans Affairs office. A
denial of a request for extension may
be appealed to the Board.

(Authority: 38 U.S.C. 7105(d)(3) (2016))

[67 FR 4109, Feb. 3, 1992, as amended at 73 FR
40748, July 16, 2008. Redesignated and amend-
ed at 84 FR 177, 179, Jan. 18, 2019]
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§19.54 Filing additional evidence does
not extend time limit for appeal.

Except as provided in §19.52(b), the
filing of additional evidence after re-
ceipt of notice of an adverse deter-
mination does not extend the time
limit for initiating or completing an
appeal from that determination.

(Authority: 38 U.S.C. 7105 (2016))

[67 FR 4109, Feb. 3, 1992, as amended at 66 FR
50318, Oct. 3, 2001. Redesignated by correction
at 84 FR 4336, Feb. 15, 2019, as amended at 84
FR 179, Jan. 18, 2019]

§19.55 Withdrawal of Appeal.

(a) When and by whom filed. Only an
appellant, or an appellant’s authorized
representative, may withdraw an ap-
peal. An appeal may be withdrawn as
to any or all issues involved in the ap-
peal.

(b) Filing—(1) Content. Appeal with-
drawals must include the name of the
veteran, the name of the claimant or
appellant if other than the veteran
(e.g., a veteran’s survivor, a guardian,
or a fiduciary appointed to receive VA
benefits on an individual’s behalf), the
applicable Department of Veterans Af-
fairs file number, and a statement that
the appeal is withdrawn. If the appeal
involves multiple issues, the with-
drawal must specify that the appeal is
withdrawn in its entirety, or list the
issue(s) withdrawn from the appeal.

(2) Where to file. Appeal withdrawals
should be filed with the agency of
original jurisdiction until the appel-
lant or representative filing the with-
drawal receives notice that the appeal
has been transferred to the Board.
Thereafter, file the withdrawal at the
Board.

(3) When effective. Until the appeal is
transferred to the Board, an appeal
withdrawal is effective when received
by the agency of original jurisdiction.
Thereafter, it is not effective until re-
ceived by the Board. A withdrawal re-
ceived by the Board after the Board
issues a final decision under Rule
1100(a) (§20.1100(a) of this chapter) will
not be effective.

(c) Effect of filing. Withdrawal of an
appeal will be deemed a withdrawal of
the Notice of Disagreement and, if
filed, the Substantive Appeal, as to all
issues to which the withdrawal applies.
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Withdrawal does not preclude filing a
new Notice of Disagreement and, after
a Statement of the Case is issued, a
new Substantive Appeal, as to any
issue withdrawn, provided such filings
would be timely under these rules if
the appeal withdrawn had never been
filed.

(Authority 38 U.S.C. 7105(b), (d) (2016))

[68 FR 13236, Mar. 19, 2003, as amended at 81
FR 32649, May 24, 2016. Redesignated and
amended at 84 FR 177, 179, Jan. 18, 2019]

§§19.56-19.74 [Reserved]
Subpart D [Reserved]

Subpart E—Simultaneously
Contested Claims

§19.100 Notification of right to appeal
in simultaneously contested claims.

All interested parties will be specifi-
cally notified of the action taken by
the agency of original jurisdiction in a
simultaneously contested claim and of
the right and time limit for initiation
of an appeal, as well as hearing and
representation rights.

(Authority: 38 U.S.C. 7105A(a) (2016))

[67 FR 4104, Feb. 3, 1992, as amended at 84 FR
179, Jan. 18, 2019]

§19.101 Notice to contesting parties on
receipt of Notice of Disagreement in
simultaneously contested claims.

Upon the filing of a Notice of Dis-
agreement in a simultaneously con-
tested claim, all interested parties and
their representatives will be furnished
a copy of the Statement of the Case.
The Statement of the Case so furnished
will contain only information which di-
rectly affects the payment or potential
payment of the benefit(s) which is (are)
the subject of that contested claim.
The interested parties who filed No-
tices of Disagreement will be duly noti-
fied of the right to file, and the time
limit within which to file, a Sub-
stantive Appeal and will be furnished
with VA Form 9, ‘““Appeal to Board of
Veterans’ Appeals.”

(Authority: 38 U.S.C. 7T105A(b) (2016))

[67 FR 4104, Feb. 3, 1992, as amended at 61 FR
20449, May 7, 1996; 84 FR 179, Jan. 18, 2019]
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§19.102 Notice of appeal to other con-
testing parties in simultaneously
contested claims.

When a Substantive Appeal is filed in
a simultaneously contested claim, the
content of the Substantive Appeal will
be furnished to the other contesting
parties to the extent that it contains
information which could directly affect
the payment or potential payment of
the benefit which is the subject of the
contested claim.

(Authority: 38 U.S.C. 7T105A(b) (2016))

[67 FR 4104, Feb. 3, 1992, as amended at 84 FR
179, Jan. 18, 2019]

§§19.103-19.199 [Reserved]

PART 20—BOARD OF VETERANS’
APPEALS: RULES OF PRACTICE

Subpart A—General

Sec.

20.1 Rule 1. Purpose and construction of
Rules of Practice.

20.2 Rule 2. Procedure in absence of specific
Rule of Practice.

20.3 Rule 3. Definitions.

20.4 Rule 4. Appeal systems definitions and
applicability provisions.

20.5 Rule 5. Right to representation.

20.6 Rule 6. Withdrawal of services by a rep-
resentative.

20.7-20.99 [Reserved]

Subpart B—The Board

20.100 Rule 100. Establishment of the Board.

20.101 Rule 101. Composition of the Board;
titles.

20.102 Rule 102. Name, business hours, and
mailing address of the Board.

20.103 Rule 103. Principal functions of the
Board.

20.104 Rule 104. Jurisdiction of the Board.

20.106 Rule 105. Criteria governing disposi-
tion of appeals.

20.106 Rule 106. Assignment of proceedings.

20.107 Rule 107. Disqualification of Mem-
bers.

20.108 Rule 108. Delegation of authority to
Chairman and Vice Chairman, Board of
Veterans’ Appeals.

20.109 Rule 109. Delegation of authority to
Vice Chairman, Deputy Vice Chairmen,
or Members of the Board.

20.110 Rule 110. Computation of time limit
for filing.

20.111 Rule 111. Legal holidays.

20.112-20.199 [Reserved]
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