AUTHENTICATED
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§13.600

(c) Notice. If a fiduciary requests to
withdraw from service for a bene-
ficiary, the Hub Manager will provide
the beneficiary or the beneficiary’s
legal guardian, and the beneficiary’s
accredited representative, attorney, or
claims agent written notice of the
withdrawal request and the procedures
for appointment of a successor fidu-
ciary.

(Authority: 38 U.S.C. 501, 5502)

§13.600 Appeals.

Except as prescribed in paragraph (a)
of this section, VA decisions regarding
fiduciary matters are committed to the
Secretary of Veterans Affairs’ discre-
tion by law, as delegated to subordi-
nate officials under this part, and can-
not be appealed to the Board of Vet-
erans’ Appeals or any court.

(a) Appealable decisions. A beneficiary
may appeal to the Board of Veterans’
Appeals the following decisions:

(1) The Hub Manager’s appointment
of a fiduciary under §13.100;

(2) The Hub Manager’s removal of a
fiduciary under §13.500;

(3) The Hub Manager’s misuse deter-
mination under §13.400;

(4) The VA Regional Office Director’s
final decision upon reconsideration of a
misuse determination under §13.400(d);
and

(5) The Director of the Pension and
Fiduciary Service’s negligence deter-
mination for purposes of reissuance of
benefits under §13.410.

(b) Procedures. (1) VA decisions re-
garding fiduciary matters are final,
subject only to the right of appeal pre-
scribed in this section.

(2) The initiation and processing of
appeals under this section are governed
by parts 19 and 20 of this chapter.

(Authority: 38 U.S.C. 501)

(Approved by the Office of Management and
Budget under control number 2900-0085)

PART 14—LEGAL SERVICES, GEN-
ERAL COUNSEL, AND MISCELLA-
NEOUS CLAIMS

Sec.

14.500 Functions and responsibilities of Gen-
eral Counsel.

14.501 Functions and responsibilities of Re-
gional Counsels.
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14.502 Requests for legal opinions from Cen-
tral Office.

14.503 Requests for legal advice and assist-
ance in other than domestic relations
matters.

14.504 Domestic relations questions, author-
ity and exceptions.

14.505 Submissions.

14.507 Opinions.

LITIGATION (OTHER THAN UNDER THE FEDERAL
TORT CLAIMS ACT); INDEMNIFICATION

14.514 Suits by or against United States or
Department of Veterans Affairs officials;
indemnification of Department of Vet-
erans Affairs employees.

14.515 Suits involving loan guaranty mat-
ters.

14.516 Escheat and post fund cases.

14.517 Cases affecting the Department of
Veterans Affairs generally.

14.518 Litigation involving beneficiaries in
custody of Department of Veterans Af-
fairs employees acting in official capac-
ity.

PROSECUTION

14.560 Procedure where violation of penal
statutes is involved including those of-
fenses coming within the purview of the
Assimilative Crime Act (18 U.S.C. 13).

14.561 Administrative action prior to sub-
mission.

14.562 Collections or adjustments.

FEDERAL TORT CLAIMS

14.600 Federal Tort Claims Act—general.

14.601 Investigation and development.

14.602 Requests for medical information.

14.603 Disposition of claims.

14.604 Filing a claim.

14.605 Suits against Department of Veterans
Affairs employees arising out of a wrong-
ful act or omission or based upon medical
care and treatment furnished in or for
the Veterans Health Administration.

ADMINISTRATIVE SETTLEMENT OF TORT
CLAIMS ARISING IN FOREIGN COUNTRIES

14.615 General.
14.616 Form and place of filing claim.
14.617 Disposition of claims.

CLAIMS FOR DAMAGE TO OR LOSS OF
GOVERNMENT PROPERTY

14.618 Collection action.

CLAIMS FOR COST OF MEDICAL CARE AND
SERVICES

14.619 Collection action.
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REPRESENTATION OF DEPARTMENT OF VET-
ERANS AFFAIRS CLAIMANTS; RECOGNITION OF
ORGANIZATIONS, ACCREDITED REPRESENTA-
TIVES, ATTORNEYS, AGENTS; RULES OF
PRACTICE AND INFORMATION CONCERNING
FEES, 38 U.S.C. 5901-5905

14.626 Purpose.

14.627 Definitions.

14.628 Recognition of organizations.

14.629 Requirements for accreditation of
service organization representatives;
agents; and attorneys.

14.630 Authorization for a particular claim.

14.631 Powers of attorney; disclosure of
claimant information.

14.632 Standards of conduct for persons pro-
viding representation before the Depart-
ment.

14.633 Termination of accreditation or au-
thority to provide representation under
§14.630.

14.634 Banks or trust companies acting as
guardians.

14.635 Office space and facilities.

14.636 Payment of fees for representation by
agents and attorneys in proceedings be-
fore Agencies of Original Jurisdiction
and before the Board of Veterans’ Ap-
peals.

14.637 Payment of the expenses of agents
and attorneys in proceedings before
Agencies of Original Jurisdiction and be-
fore the Board of Veterans’ Appeals.

PERSONNEL CLAIMS

14.664
14.665
14.666
14.667
14.668
14.669

Scope of authority and effective date.
Claims.

Regional Counsel responsibility.
Claims payable.

Disposition of claims.

Fees of agents or attorneys; penalty.

COMMITMENTS—FIDUCIARIES

14.700 Court cost and expenses; commit-

ment, restoration, fiduciary appoint-
ments.

14.701 Commitment and restoration pro-
ceedings.

14.702 Medical testimony in commitment or
restoration proceedings.

14.703 Costs in commitment or restoration
proceedings.

14.704 Authorization of transportation nec-
essary for commitment of a veteran ben-
eficiary.

14.705 Authority to file petitions for ap-
pointment of fiduciaries in State courts.

14.706 Legal services in behalf of bene-
ficiaries.

14.707 Authorization of transportation of a
veteran beneficiary for appointment of a
fiduciary.

14.708 Costs and other expenses incident to
appointment of fiduciary.

14.709 Surety bonds; court-appointed fidu-
ciary.

§14.500

TESTIMONY OF DEPARTMENT PERSONNEL AND
PRODUCTION OF DEPARTMENT RECORDS IN
LEGAL PROCEEDINGS

14.800
14.801
14.802
14.803
14.804
14.805

Purpose.

Applicability.

Definitions.

Policy.

Factors to consider.

Contents of a demand or request.

14.806 Scope of testimony or production.

14.807 Procedure when demand or request is
made.

14.808 Expert or opinion testimony.

14.809 Demands or requests in legal pro-
ceedings for records protected by con-
fidentiality statutes.

14.810 Fees.

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 2671-2680;
38 U.S.C. 501(a), 512, 515, 5502, 5901-5905; 28
CFR part 14, appendix to part 14, unless oth-
erwise noted.

SOURCE: 19 FR 5552, Aug. 31, 1954, unless
otherwise noted.

§14.500 Functions and responsibilities
of General Counsel.

The General Counsel is responsible to
the Secretary for the following:

(a) All litigation arising in, or out of,
the activities of the Department of
Veterans Affairs or involving any em-
ployee thereof in his or her official ca-
pacity.

(b) All interpretative legal advice in-
volving construction or application of
laws, including statutes, regulations,
and decisional as well as common law.

(c) All legal services, advice and as-
sistance required to implement any law
administered by the Department of
Veterans Affairs.

(d) All delegations of authority and
professional guidance required to meet
these responsibilities.

(e) Maintenance of a system of field
offices capable of providing legal ad-
vice and assistance to all Department
of Veterans Affairs field installations
and acting for the General Counsel as
provided by Department of Veterans
Affairs Regulations and instructions,
or as directed by the General Counsel
in special cases. This includes coopera-
tion with U.S. Attorneys in all civil
and criminal cases pertaining to the
Department of Veterans Affairs and re-
porting to the U.S. Attorneys, as au-
thorized, or to the General Counsel, or
both, criminal matters coming to the
attention of the Regional Counsel.
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(f) Other matters assigned.
[42 FR 41410, Aug. 17, 1977]

§14.501 Functions and responsibilities
of Regional Counsels.

(a) Functions and responsibilities of
the Regional Counsels are those set
forth in this part and all other matters
assigned by the General Counsel.

(b) In any matter within the jurisdic-
tion of the General Counsel, delegated
or otherwise assigned, the Regional
Counsel and designated staff attorneys
are authorized to conduct investiga-
tions, examine witnesses, take
affadavits, administer oaths and affir-
mations and certify copies of public or
private documents.

(c) The Regional Counsel is author-
ized to, and shall, under the guidance
of the General Counsel, provide legal
services, advice and assistance to De-
partment of Veterans Affairs installa-
tions within the district assigned. In
any area of regulatory, assigned or del-
egated responsibility, the Regional
Counsel may delegate to staff members
or other Department of Veterans Af-
fairs attorneys authority to perform,
to the extent specified, any legal func-
tion under the professional direction of
the Regional Counsel. Conversely, the
Regional Counsel may modify, suspend,
or rescind any authority delegated
hereunder.

(d) The Regional Counsel is author-
ized to cooperate with affiliated orga-
nizations, legislative committees, and
with local and State bar associations
to the end that any State law defi-
ciencies relating to Department of Vet-
erans Affairs operations may be re-
moved. No commitment as to proposed
legislation will be made without the
approval of the General Counsel.

(e) In any case wherein the Regional
Counsel is authorized to take legal ac-
tion and payment of costs and nec-
essary expenses incident thereto are in-
volved, the administration requesting
such action will pay such cost and ex-
penses. Where it is impractical for the
Regional Counsel to perform the legal
service because of cost, distance, etc.,
the customary fee for the service ren-
dered by a local attorney employed by
the Regional Counsel will be borne by
the administration requesting such ac-
tion.

38 CFR Ch. | (7-1-23 Edition)

(f) The jurisdictions and addresses of
Regional Counsels are as follows:

(1) Region 1: (JURISDICTION) Con-
necticut, Maine, Massachusetts, New
Hampshire, Rhode Island; (ADDRESS)
VAMC, 200 Springs Road, Bldg. 61, Bed-
ford, MA 01730.

(2) Region 2: (JURISDICTION) New
Jersey, Metropolitan New York City;
(ADDRESS) 800 Poly Place, Building
14, Brooklyn, NY 11209.

(3) Region 3: (JURISDICTION) Dis-
trict of Columbia; Fairfax, Virginia;
Arlington, Virginia; Alexandria, Vir-
ginia; Martinsburg, West Virginia; and
Maryland; (ADDRESS) 3900 Loch
Raven Blvd., Bldg. 4, Baltimore, MD
21218.

(4) Region 4: (JURISDICTION) Penn-
sylvania, Delaware; (ADDRESS) Uni-
versity & Woodland Avenues, Philadel-
phia, PA 19104.

(6) Region 5: (JURISDICTION) Geor-
gia, South Carolina; (ADDRESS) 1700
Clairmont Rd., Decatur, GA 30033-4032.

(6) Region 6: (JURISDICTION) Flor-
ida, Puerto Rico; (ADDRESS) P.O. Box
5005, Building 22, Room 333, Bay Pines,
FL 33744.

(7 Region 7: (JURISDICTION) Ohio,
West Virginia (excluding Martinsburg,
West Virginia); (ADDRESS) 10000
Brecksville Rd., Bldg. 1, 5th Floor,
Brecksville, OH 44141.

(8) Region 8: (JURISDICTION) Arkan-

sas, Tennessee; (ADDRESS) 110 9th
Ave., South Room A-201A, Nashville,
TN 37203.

(9) Region 9: (JURISDICTION) Ala-
bama, Mississippi; (ADDRESS) 1500 E.
Woodrow Wilson Dr., Jackson, MS
39216.

(10) Region 10: (JURISDICTION) Illi-
nois, Iowa; (ADDRESS) VA Medical
Center, Bldg. 1, G Section 1st Floor, P.
0. Box 1427, Hines, IL 60141.

(11) Region 11: (JURISDICTION)
Michigan, Wisconsin; (ADDRESS) Pat-
rick V. McNamara Federal Bldg., Suite
1460, 477 Michigan Ave., Detroit, MI
48226.

(12) Region 12: (JURISDICTION) Kan-
sas, Missouri, Nebraska; (ADDRESS) 1
Jefferson Barracks Drive, St. Louis,
MO 63125-4185.

(13) Region 13: (JURISDICTION) Okla-
homa, Northern Texas; (ADDRESS)
4800 Memorial Drive, Bldg. 12, Waco,
TX 76711.
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(14) Region 14: (JURISDICTION) Lou-
isiana, Southern Texas; (ADDRESS)
6900 Almeda Road, Houston, TX 77030.

(15) Region 15: (JURISDICTION) Min-
nesota, North Dakota, South Dakota;
(ADDRESS) VA Medical Center, One
Veterans Drive, Bldg. 73, Minneapolis,
MN 55417.

(16) Region 16: (JURISDICTION) Colo-
rado, Wyoming, Utah, Montana; (AD-
DRESS) Box 25126, 1556 Van Gordon
Street, Denver, CO 80225.

(17) Region 18: (JURISDICTION) Cali-
fornia, Hawaii, and Philippine Islands;
(ADDRESS) VA Medical Center, 4150
Clement Street, Bldg. 210, San Fran-
cisco, CA 94121.

(18) Region 19: (JURISDICTION) Ari-
zona, Nevada, and New Mexico; (AD-
DRESS) 650 E. Indian School Rd., Bldg.
24, Phoenix AZ 85012.

(190 Region 20: (JURISDICTION)
Idaho, Oregon, Washington, Alaska;
(ADDRESS) 1220 S.W. Third Ave., Suite
1224, Portland, OR 97204.

(20) Region 21: (JURISDICTION) New
York (except Metropolitan New York
City), Vermont; (ADDRESS) 120 Le-
Brun, Buffalo, NY 14215.

(21) Region 22: (JURISDICTION) Indi-
ana, Kentucky; (ADDRESS) 575 N.
Pennsylvania Street, Room 309, Indian-
apolis, IN 46204.

(22) Region 23: (JURISDICTION)
North Carolina, Virginia (excluding
Fairfax, Arlington, and Alexandria);
(ADDRESS) Hiram H. Ward Federal
Bldg., 2561 N. Main Street, Winston-
Salem, NC 27155.

[42 FR 41411, Aug. 17, 1977, as amended at 61
FR 7216, Feb. 27, 1996; 70 FR 52015, Sept. 1,
2005]

§14.502 Requests for legal opinions
from Central Office.

Requests for formal legal advice, in-
cluding interpretation of law or regula-
tions, shall be made only by the Sec-
retary, the Deputy Secretary, the As-
sistant Secretaries, the Deputy Assist-
ant Secretaries, and the administra-
tion head or top staff office official
having jurisdiction over the particular
subject matter, or by a subordinate
acting for any such official.

[564 FR 34982, Aug. 23, 1989]

§14.503

§14.503 Requests for legal advice and
assistance in other than domestic
relations matters.

(a) Requests from administrative of-
ficials in the field for legal advice or
assistance will be addressed to the ap-
propriate Regional Counsel and will be
in writing if requested by the Regional
Counsel. Questions regarding insurance
activities at St. Paul and Philadelphia
should be referred to the Regional
Counsel at the respective station. Ex-
cept as to matters referred to in
§14.504(b), the Regional Counsel’s au-
thority to render legal advice and as-
sistance shall extend to the release
(unless otherwise instructed by the
General Counsel), without prior ap-
proval of the General Counsel, of opin-
ions on all legal questions which are ei-
ther:

(1) Wholly controlled by the interpre-
tation or application of the laws of the
State or States in the district office
area, or

(2) Covered by Department of Vet-
erans Affairs precedents and opinions
of the General Counsel which the Re-
gional Counsel knows to be currently
authoritative on the issues involved.

In cases covered by §14.504(b) and all
others not included in paragraph (a)(1)
or (2) or paragraph (b) of this section,
the Regional Counsel will prepare a
tentative opinion (including identifica-
tion of the benefit sought) and forward
it to the General Counsel for review.
When it is returned, the Regional
Counsel will conform the opinion (f
necessary) to the views of the General
Counsel, and release it to the request-
ing official. The Regional Counsel may
release any modified opinion as the
opinion of the General Counsel.

(b) The Regional Counsel may submit
to the General Counsel any legal ques-
tion, opinion, or question pertinent to
legal functions, upon which the views
or advice of the General Counsel are
desired. This request should set forth
the special circumstances, contain a
statement of the legal implications in-
volved (including any Department of
Veterans Affairs benefits claimed), set
forth the facts out of which they arise,
and cite any statutes or court decisions
readily available, regulations, related
opinions of the General Counsel and
other matters deemed pertinent, with

645



§14.504

appropriate discussion. If any adminis-
tration will be affected, a copy of the
reply will be forwarded to that admin-
istration head.

[42 FR 41411, Aug. 17, 1977, as amended at 54
FR 34982, Aug. 23, 1989]

§14.504 Domestic relations questions,
authority and exceptions.

(a) Regional Counsels have the same
authority with respect to domestic re-
lations questions as they do with re-
spect to matters covered by §14.503 ex-
cept as specifically excluded by the
provisions of paragraph (a) of that sec-
tion.

(b) In the following instances the Re-
gional Counsel, regardless of whether
State law is wholly controlling or a De-
partment of Veterans Affairs precedent
is available, will prepare a tentative
opinion, researched as completely as
possible with reasonably available fa-
cilities, and forward two copies thereof
directly to the General Counsel for re-
view and disposition (as provided in
§14.503 respecting other than domestic
relations matters):

(1) Where it is not clear under appli-
cable State law: (i) Whether the mar-
riage of a veteran’s child or the remar-
riage of a veteran’s widow was void
without decree of annulment, or (ii)
whether an annulment decree was ren-
dered by a court with basic authority
to render annulment decrees;

(2) When fraud or collusion by either
party appears to have influenced the
granting of an annulment decree;

(3) Cases in which there are con-
testing claims;

(4) Unusual situations, such as those
involving proxy marriages, the law of
two or more jurisdictions or of a for-
eign country;

(5) Cases involving difference of opin-
ion between Regional Counsels or be-
tween a Regional Counsel and the offi-
cial who submitted the question in-
volved.

[42 FR 41411, Aug. 17, 1977]

§14.505 Submissions.

All submissions will set forth the
question of law on which the opinion is
desired, together with a complete and
accurate summary of relevant facts.
Files, correspondence, and other origi-

38 CFR Ch. | (7-1-23 Edition)

nal papers will not be submitted unless
pertinent portions thereof cannot prac-
ticably be summarized or copies made
and attached as exhibits.

[42 FR 41411, Aug. 17, 1977]

§14.507 Opinions.

(a) A written legal opinion of the
General Counsel involving veterans’
benefits under laws administered by
the Department of Veterans Affairs
shall be conclusive as to all Depart-
ment officials and employees with re-
spect to the matter at issue, unless
there has been a material change in
controlling statute or regulation, a su-
perseding written legal opinion by the
General Counsel, or the designation on
its face as ‘‘advisory only’’ by the Gen-
eral Counsel or the Deputy General
Counsel acting as or for the General
Counsel. Written legal opinions having
conclusive effect under this section and
not designated as precedent opinions
pursuant to paragraph (b) of this sec-
tion shall be considered by the Depart-
ment of Veterans Affairs to be subject
to the provisions of 5 U.S.C. 552(a)(2).
Advice, recommendations, or conclu-
sions on matters of Government or De-
partment policy, contained within a
written legal opinion, shall not be
binding on Department officials and
employees merely because of their
being contained within a written legal
opinion. Written legal opinions will be
maintained in the Office of the General
Counsel. Written legal opinions involv-
ing veterans’ benefits under laws ad-
ministered by the Department of Vet-
erans Affairs, which pertain to a par-
ticular benefit matter, in addition to
being maintained in the Office of the
General Counsel, will be filed in the in-
dividual claim folder.

(b) A written legal opinion of the
General Counsel involving veterans’
benefits under laws administered by
the Department of Veterans Affairs
which, in the judgment of the General
Counsel or the Deputy General Counsel
acting as or for the General Counsel,
necessitates regulatory change, inter-
prets a statute or regulation as a mat-
ter of first impression, clarifies or
modifies a prior opinion, or is other-
wise of significance beyond the matter
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at issue, may be designated a ‘‘prece-
dent opinion” for purposes of such ben-
efits. Written legal opinions designated
as precedent opinions under this sec-
tion shall be considered by Department
of Veterans Affairs to be subject to the
provisions of 5 U.S.C. 552(a)(1). An opin-
ion designated as a precedent opinion
is binding on Department officials and
employees in subsequent matters in-
volving a legal issue decided in the
precedent opinion, unless there has
been a material change in a controlling
statute or regulation or the opinion
has been overruled or modified by a
subsequent precedent opinion or judi-
cial decision.

(c) For purposes of this section, the
term written legal opinion of the General
Counsel means a typed or printed
memorandum or letter signed by the
General Counsel or by the Deputy Gen-
eral Counsel acting as or for the Gen-
eral Counsel, addressed to an official or
officials of the Department of Veterans
Affairs stating a conclusion on a legal
issue pertaining to Department of Vet-
erans Affairs activities.

(Authority: 38 U.S.C. 501)

[54 FR 5613, Feb. 6, 1989, as amended at 61 FR
68666, Dec. 30, 1996]

LITIGATION (OTHER THAN UNDER THE
FEDERAL TORT CLAIMS ACT); INDEM-
NIFICATION

§14.514 Suits by or against United
States or Department of Veterans
Affairs officials; indemnification of
Department of Veterans Affairs em-
ployees.

(a) Suits against United States or De-
partment of Veterans Affairs officials.
When a suit involving any activities of
the Department of Veterans Affairs is
filed against the United States or the
Secretary or a suit is filed against any
employee of the Department of Vet-
erans Affairs in which is involved any
official action of the employee, not
covered by the provisions of §§14.600
through 14.617, a copy of the petition
will be forwarded to the General Coun-
sel who will take necessary action to
obtain the pertinent facts, cooperate
with or receive the cooperation of the
Department of Justice and, where indi-
cated, advise the Regional Counsel of
any further action required.

§14.514

(b) Counsel and representation of em-
ployees. The Department of Justice
may afford counsel and representation
to Government employees who are sued
individually as a result of the perform-
ance of their official duties. A civil ac-
tion commenced in a State court
against an employee, as the result of
an action under color of his or her of-
fice, may be removed to the applicable
Federal District Court. If a suit is filed
against an employee as the result of
the performance of his or her official
duties, where the provisions of either
28 U.S.C. 2679 or 38 U.S.C. 7316 are not
applicable (see §14.610), and the em-
ployee desires to be represented by the
U.S. Attorney, the Regional Counsel
will obtain a written request to this ef-
fect from the employee and will also
obtain an affidavit of the facility Di-
rector describing the incident in suffi-
cient detail to enable a determination
to be made as to whether the employee
was in the scope of his or her employ-
ment at the time. These statements,
together with a copy of the petition
and two copies of a summary of perti-
nent facts, will be sent to the General
Counsel, who will transmit copies
thereof to the Department of Justice
for appropriate action.

(c) Indemnification. (1) The Depart-
ment of Veterans Affairs may indem-
nify a Department of Veterans Affairs
employee, who is personally named as
a defendant in any civil suit in state or
Federal court or an arbitration pro-
ceeding or other proceeding seeking
damages against the employee person-
ally, where either 28 U.S.C. 2679 or 38
U.S.C. 7316 is not applicable, for any
verdict, judgment, or other monetary
award which is rendered against such
employee; provided that: the alleged
conduct giving rise to the verdict,
judgment, or award was taken within
the scope of his or her employment and
that such indemnification is in the in-
terest of the Department of Veterans
Affairs, as determined by the Secretary
or his designee.

(2) The Department of Veterans Af-
fairs may settle or compromise a per-
sonal damage claim against a Depart-
ment of Veterans Affairs employee, in
cases where the provisions of either 28
U.S.C. 2679 or 38 U.S.C. 7316 are not ap-
plicable, by the payment of available
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funds, at any time; provided that: the
alleged conduct giving rise to the per-
sonal damage claim was taken within
the employee’s scope of employment
and that such settlement or com-
promise is in the interest of the De-
partment of Veterans Affairs, as deter-
mined by the Secretary or his designee.

(3) Absent exceptional circumstances
as determined by the Secretary or his
designee, the Agency will not entertain
a request either to agree to indemnify
or to settle a personal damage claim
before entry of an adverse verdict,
judgment, or award.

(4) A Department of Veterans Affairs
employee may request indemnification
to satisfy a verdict, judgment, or
award entered against that employee.
The employee shall submit a written
request, with appropriate documenta-
tion including copies of the verdict,
judgment, award, or settlement pro-
posal, in a timely manner to the De-
partment of Veterans Affairs General
Counsel, who shall make a rec-
ommended disposition of the request.
Where the Department of Veterans Af-
fairs determines it appropriate, the
Agency shall seek the view of the De-
partment of Justice. The General
Counsel shall forward the employee re-
quest for indemnification, and the ac-
companying documentation, with the
General Counsel’s recommendation to
the Secretary for decision.

(5) Any payment under this section
either to indemnify a Department of
Veterans Affairs employee or to settle
or compromise a personal damage
claim shall be contingent upon the
availability of appropriated funds of
the Department of Veterans Affairs.

(d) Attorney-client privilege. Attorneys
employed by the Department of Vet-
erans Affairs who participate in any
process utilized for the purpose of de-
termining whether the Agency should
request the Department of Justice to
provide representation to a Depart-
ment employee sued, subpoenaed or
charged in his individual capacity, or
whether attorneys employed by the De-
partment of Veterans Affairs should
provide assistance in the representa-
tion of such a Department employee,
undertake a full and traditional attor-
ney-client relationship with the em-
ployee with respect to application of

38 CFR Ch. | (7-1-23 Edition)

the attorney-client privilege. If rep-
resentation is authorized, Department
of Veterans Affairs attorneys who as-
sist in the representation of an em-
ployee also undertake a full and tradi-
tional attorney-client relationship
with the employee with respect to the
attorney-client privilege. Any adverse
information communicated by the cli-
ent-employee to an attorney during the
course of such attorney-client relation-
ship shall not be disclosed to anyone,
either inside or outside the Depart-
ment of Veterans Affairs, other than
attorneys responsible for representa-
tion of the employee, unless such dis-
closure is authorized by the employee.

(e) Suits by the United States. In any
instance wherein direct submission to
a U.S. Attorney for institution of civil
action has been authorized by the De-
partment of Justice, the Regional
Counsel will furnish the U.S. Attorney
a complete report of the facts and ap-
plicable law, documentary evidence,
names and addresses of witnesses and,
in cases wherein Department of Vet-
erans Affairs action has been taken, a
copy of any pertinent decision ren-
dered. The Regional Counsel will for-
ward two copies of such report and of
any proposed pleading to the General
Counsel, and will render any prac-
ticable assistance requested by the
U.S. Attorney.

[42 FR 41411, Aug. 17, 1977, as amended at 54
FR 5614, Feb. 6, 1989]

§14.515 Suits involving loan guaranty
matters.

(a) In actions for debt, possession or
actions similar in substance (including
title actions) in which §36.4282 or
§36.4319 of this chapter has been com-
plied with, the Regional Counsel is au-
thorized to enter the appearance of and
represent the Secretary of Veterans Af-
fairs as the attorney of record and to
file claims for debt in probate pro-
ceedings without prior reference to the
General Counsel. Any such action will
normally be taken within the time pre-
scribed by law as though there had
been valid service of process. In all
other types of cases, the Regional
Counsel will not enter an appearance
or file any pleading on behalf of the
Secretary except in imperative emer-
gency until authorization is received
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from the General Counsel after submis-
sion of all relevant facts. In doubtful
cases, the Regional Counsel will re-
quest instructions from the General
Counsel, submitting copy of so much of
the pleadings or other papers, together
with a sufficient recital of the facts as
will make clear the background, the
issues, and the relief sought. The sub-
mission also will include names and ad-
dresses of adverse parties and attor-
neys so that immediate action may be
taken if injunctive relief seems proper.
Where necessary in any case to pre-
serve rights which might be lost by de-
fault if there had been proper service of
process, appropriate action will be
taken by a special appearance, or, in
jurisdictions where a special appear-
ance does not serve the purpose or
under State statute or decisions will
constitute a general appearance for a
later date, by an appearance through
amicus curiae, to obtain an extension
of time, preferably 30 days or more, in
which to appear and plead without
prejudice. If not feasible to obtain an
extension, the Regional Counsel will
explain to adverse counsel by letter,
and personally, if desirable, the neces-
sity of deferring all action and will see
that the proper judge receives a signed
copy of the letter before default day.
The letter will point out that there is
no valid service of process on the Sec-
retary of Veterans Affairs but will not
base the delay on that alone.

(b) The General Counsel or each Re-
gional Counsel representing the Gen-
eral Counsel is the attorney of the Sec-
retary of Veterans Affairs for all pur-
poses of 38 U.S.C. 3720 and, as such, is
authorized to represent the Secretary
in any court action or other legal mat-
ter arising under said statutory provi-
sions. Said authorization is subject to
any applicable statutes and Executive
orders concerning claims of the United
States. A Regional Counsel may enter
appearance in such cases, subject to
the provisions of §§36.4282 and 36.4319 of
this chapter and paragraph (a) of this
section. Each Regional Counsel is au-
thorized to contract for the employ-
ment of attorneys on a fee basis for
conducting any action arising under
guaranty or insurance of loans or di-
rect loans by the Department of Vet-
erans Affairs; or for examination and

§14.515

other proper services with respect to
title to and liens on real and personal
property, material incident to such ac-
tivities of the Department of Veterans
Affairs, when, such employment is
deemed by the Regional Counsel to be
appropriate. the authority delegated to
the Regional Counsel may be redele-
gated with the approval of the General
Counsel.

(c) The General Counsel and each Re-
gional Counsel, in carrying out their
duties as authorized in paragraph (a) or
(b) of this section, are authorized: (1)
To contract for and execute, for and on
behalf of the Secretary, any bond (and
appropriate contract or application
therefor) which is required in or pre-
liminary to or in connection with any
judicial proceeding in which the Re-
gional Counsel is attorney for the Sec-
retary, and to incur obligations for pre-
miums for such bonds and (2) to do all
other acts and incur all costs and ex-
penses which are necessary or appro-
priate to further or protect the inter-
ests of the Secretary in or in connec-
tion with prosecuting or defending any
cause in any court or tribunal within
the United States, which cause arises
out of or incident to the guaranty or
insurance of loans, or the making or di-
rect loans by the Department of Vet-
erans Affairs, pursuant to 38 U.S.C. ch.
317.

(d) Except in an emergency, no Re-
gional Counsel will initiate action for
appellate review without prior ap-
proval by the General Counsel. These
limitations do not preclude the filing
of a motion for a new trial, appeal to
intermediate court with hearing do
novo, the giving of notice of appeal, re-
serving of bills of exception, or any
other preliminary action in the trial
court which may be necessary or ap-
propriate to protect or facilitate, the
exercise of the right of appellate re-
view, nor do they preclude the taking
of appropriate steps on behalf of the
Secretary as appellee (respondent)
without prior reference to the General
Counsel. Upon the conclusion of the
trial of a case, the Regional Counsel
will report the result thereof to the
General Counsel with recommendation
as to seeking appellate review if the re-
sult reported is adverse to the position
of the Department of Veterans Affairs
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in the litigation. The reporting Re-
gional Counsel who recommends appel-
late review will include as a part of the
communication, or in exhibits at-
tached: (1) A summary of the evidence;
(2) a summary of the law points to be
reviewed; (3) citations of statutes and
cases; (4) statements of special reasons
for recommending appellate review; (5)
time limitations for the action rec-
ommended; (6) requirements, if any, re-
specting printing of the record and
briefs; (7) the estimated total expenses
to be incurred by reason of the appeal,
reporting separately the estimated
costs for printing the brief and record
so that authority for printing may be
granted in accordance with the pre-
scribed procedure, MP-1, part II, chap-
ter 9;1 and (8) the recommendation or a
statement as to nonrecommendation
by the Loan Guaranty Officer.

[42 FR 41411, Aug. 17, 1977]

§14.516 Escheat and post fund cases.

In any case in which the Department
of Veterans Affairs is entitled to pos-
session of assets or property under the
escheat provisions of 38 U.S.C. 5502(e),
the gifts provisions of 38 U.S.C. ch. 83
or the General Post Fund provisions of
38 U.S.C. ch. 85, the Regional Counsel
will endeavor to obtain possession of
such assets or property in any manner
appropriate under local procedure and
practice, other than litigation. This
procedure would include exploratory
inquiry of the person having custody or
possession of the assets or property for
the purpose of determining whether the
person would be willing to turn over
the property to the Department of Vet-
erans Affairs without litigation. If un-
successful in this effort, a complete re-
port will be submitted by the Regional
Counsel to the General Counsel so that
appropriate action may be taken to ob-
tain the assistance of the Department
of Justice in the matter.

[42 FR 41411, Aug. 17, 1977]
§14.517 Cases affecting the Depart-
ment of Veterans Affairs generally.

Regional Counsels will establish and
maintain such close liaison with the

1 Available in any Department of Veterans
Affairs facility.
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State and Federal courts as to insure
that notice will be afforded the Depart-
ment of Veterans Affairs on all cases
affecting the Department of Veterans
Affairs. Such information will be for-
warded to the General Counsel prompt-
ly in every case.

[42 FR 41411, Aug. 17, 1977]

§14.518 Litigation involving bene-
ficiaries in custody of Department
of Veterans Affairs employees act-
ing in official capacity.

(a) Service of process generally. An em-
ployee, at a field facility, served with a
writ of habeas corpus involving a bene-
ficiary of the Department of Veterans
Affairs in the employee’s custody will
immediately notify the Regional Coun-
sel of the region in addition to taking
such steps as in his or her judgment
are necessary for self protection.

(b) Habeas corpus writs. (1) If a Direc-
tor of a Department of Veterans Affairs
hospital concerned advises that, ac-
cording, to current medical opinion,
hospitalization is necessary for the vet-
eran’s safety or the safety of others,
the Regional Counsel will vigorously
oppose the writ at the trial court level.
If the writ is granted, no further action
will be taken unless so instructed by
the General Counsel.

(2) If the medical opinion is that hos-
pitalization is not required for the vet-
eran’s safety or the safety of others but
continued treatment is clearly indi-
cated in the veteran’s interest, the Re-
gional Counsel will assure that the
court issuing the writ is so informed
and will abide by the court’s decision.

(3) If the medical opinion is that
there is no danger of self injury to the
veteran or others and the need for con-
tinued treatment is not clearly dem-
onstrated, the Regional Counsel will
advise the Director of the hospital con-
cerned that the veteran should be re-
leased and will notify the veteran’s at-
torney of the planned discharge. These
cases will be handled informally to the
extent practicable.

(4) Involuntary confinement of men-
tally ill patients in Department of Vet-
erans Affairs installations is predi-
cated upon the law of the State in
which the installation is located. In
the event the writ is filed in Federal
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Court, the Regional Counsel will co-
operate with the U.S. Attorney to the
end that the case is removed to the ap-
propriate State court.

[42 FR 41411, Aug. 17, 1977, as amended at 61
FR 7216, Feb. 27, 1996]

PROSECUTION

§14.560 Procedure where violation of
penal statutes is involved including
those offenses coming within the
purview of the Assimilative Crime
Act (18 U.S.C. 13).

The Department of Justice, or the
U.S. Attorneys, are charged with the
duty and responsibility of interpreting
and enforcing criminal statutes, and
the final determination as to whether
the evidence in any case is sufficient to
warrent prosecution is a matter solely
for their determination. If the Depart-
ment of Justice or U.S. Attorney de-
cides to initiate action, the Regional
Counsel will cooperate as may be re-
quested. The Regional Counsel will
promptly bring to the attention of the
General Counsel any case wherein he or
she is of the opinion that criminal or
civil action should be initiated not-
withstanding a decision by the U.S. At-
torney not to bring such action; any
case where action has been inordi-
nately delayed; and any case which
would cause significant publicity or no-
toriety.

(Authority: 38 U.S.C. 501)

[50 FR 24767, June 13, 1985, as amended at 68
FR 17551, Apr. 10, 2003]

§14.561 Administrative action prior to
submission.

Before a submission is made to the
U.S. Attorney in cases involving per-
sonnel or claims, the General Counsel,
if the file is in Central Office, or the
Regional Counsel at the regional office,
hospital or center, if the file is in the
regional office or other field facility,
will first ascertain that necessary ad-
ministrative or adjudicatory (for-
feiture (see Pub. L. 86-222; 73 Stat. 452),
etc.), action has been taken; except
that in urgent cases such as breaches
of the peace, disorderly conduct, tres-
pass, robbery, or where the evidence
may be lost by delay, or prosecution
barred by the statute of limitations,

§14.600

submission to the U.S. Attorney will be
made immediately.

[42 FR 41413, Aug. 17, 1977]

§14.562

When it is determined that a submis-
sion is to be made to the U.S. Attor-
ney, no demand for payment or adjust-
ment will be made without the advice
of the U.S. Attorney. However, if, be-
fore or after submission, the potential
defendant or other person tenders pay-
ment of the liability to the United
States, payment will be accepted if the
U.S. Attorney has no objection. If the
U.S. Attorney determines that prosecu-
tion is not indicated, or when prosecu-
tion has ended, the file will be returned
to the appropriate office with a report
as to the action taken.

Collections or adjustments.

[42 FR 41413, Aug. 17, 1977]
FEDERAL TORT CLAIMS

§14.600 Federal Tort Claims Act—gen-
eral.

(a) Federal Tort Claims Act—overview.
The Federal Tort Claims Act (28 U.S.C.
1291, 1346, 1402, 2401, 2402, 2411, 2412, and
2671 through 2680) prescribes a uniform
procedure for handling of claims
against the United States, for money
only, on account of damage to or loss
of property, or on account of personal
injury or death, caused by the neg-
ligent or wrongful act or omission of a
Government employee while acting
within the scope of his or her office or
employment, under circumstances
where the United States, if a private
person, would be liable in accordance
with the law of the place where the act
or omission occurred.

(b) Applicable regulations. The regula-
tions issued by the Department of Jus-
tice at 28 CFR part 14 are applicable to
claims asserted under the Federal Tort
Claims Act, including such claims that
are filed with VA. The regulations in
§§14.600 through 14.605 of this part sup-
plement the regulations at 28 CFR part
14.

(c) Delegations of authority concerning
claims. Subject to the limitations in 28
CFR 14.6(c), (d), and (e), authority to
consider, ascertain, adjust, determine,
compromise, and settle claims asserted
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under the Federal Tort Claims Act (in-
cluding the authority to execute an ap-
propriate voucher and other necessary
instruments in connection therewith)
is delegated as follows:

(1) To the Under Secretary for
Health, the Deputy Under Secretary
for Health, Veterans Integrated Service
Network (VISN) Directors, and VA
Medical Facility Directors; with re-
spect to any non-medical malpractice
claim for $5,000 or less that arises out
of the operations of the Veterans
Health Administration.

(2) To the General Counsel, Deputy
General Counsel, and Chief Counsel,
Torts Law Group or those authorized
to act for them with respect to any
claim; provided that any award, com-
promise, or settlement in excess of
$500,000 shall be effected only with the
prior written approval of the Attorney
General or his or her designee; provided
further that whenever a settlement is
effected in an amount in excess of
$200,000 a memorandum fully explain-
ing the basis for the action taken shall
be sent to the Department of Justice.

(3) To the General Counsel, Deputy
General Counsel, and Chief Counsel,
Torts Law Group or those authorized
to act for them with respect to any
claim, provided that:

(i) Any award, compromise, or settle-
ment in excess of $300,000 but not more
than $500,000 shall be effected only with
the prior written approval of the Gen-
eral Counsel, Deputy General Counsel,
or Chief Counsel, Torts Law Group;
provided further that whenever a set-
tlement is effected in an amount in ex-
cess of $200,000, a memorandum fully
explaining the basis for the action
taken shall be sent to the Department
of Justice; and

(ii) Any award where, for any reason,
the compromise of a particular claim,
as a practical matter, will, or may con-
trol the disposition of a related claim
in which the amount to be paid may
exceed $300,000 shall be effected only
with the prior written approval of the
General Counsel, Deputy General Coun-
sel, or Chief Counsel, Torts Law Group;
and

(iii) Any award, compromise, or set-
tlement in excess of $500,000 shall be ef-
fected only with the prior written ap-
proval of the General Counsel, Deputy
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General Counsel, or Chief Counsel,
Torts Law Group; and with the prior
written approval of the Attorney Gen-
eral or his or her designee.

(d) Delegations of authority to recon-
sider final denial of a claim. Subject to
the limitations in 28 CFR 14.6(c), (d),
and (e), authority under 28 CFR 14.9 to
reconsider final denials of claims under
the Federal Tort Claims Act is dele-
gated as follows:

(1) To the Torts Law Group, with re-
spect to any claim for $5,000 or less
that arises out of the operations of the
Veterans Health Administration.

(2) To the General Counsel, Deputy
General Counsel, and Chief Counsel,
Torts Law Group with respect to any
claim; provided that any award, com-
promise, or settlement in excess of
$500,000 shall be effected only with the
prior written approval of the Attorney
General or his or her designee; provided
further that whenever a settlement is
effected in an amount in excess of
$200,000, a memorandum fully explain-
ing the basis for the action taken shall
be sent to the Department of Justice.

(Authority: 28 U.S.C. 1291, 1346, 1402, 2401,
2402, 2411, 2412, 2671-80; 38 U.S.C. 512, 515; 28
CFR part 14, appendix to part 14)

[64 FR 47112, Aug. 30, 1999, as amended at 74
FR 67076, Dec. 18, 2009; 87 FR 63696, Oct. 20,
2022]

§14.601 Investigation
ment.

and develop-

(a) Development of untoward incidents.
(1) A report of any collision involving a
Government-owned vehicle which re-
sults in property damage or personal
injury or death will be made by the op-
erator of the Government vehicle im-
mediately following the accident, on
SF 91, Operator’s Report of Motor Ve-
hicle Accident, and shall be submitted
to the Director of the facility involved.
A copy of said report, accompanied by
an executed copy of VA Form 2162, Re-
port of Accident, will be promptly sub-
mitted by the Director to the appro-
priate Regional Counsel, who will au-
thorize such additional investigation
as the circumstances of the case may
warrant. Forms required by other
agencies will continue to be used in ad-
dition to VA Form 2162.

(2)(1) Any incident resulting in dam-
age to, or loss of, property, other than
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personal effects of a patient in a De-
partment of Veterans Affairs facility,
or in personal injury or death, due ap-
parently or allegedly to the negligent
or wrongful act or omission of an em-
ployee of the Department of Veterans
Affairs acting within the scope of his
or her office or employment, or damage
to or loss of Government-owned prop-
erty caused by other than a Depart-
ment of Veterans Affairs employee act-
ing within the scope of his or her office
or employment, will be immediately
reported. The Director of the facility
where such occurrence took place will
promptly transmit a copy of the report
to the appropriate Regional Counsel
who will authorize such additional in-
vestigation as the circumstances of the
case may warrant.

(ii) Where the incident involves the
loss of personal effects of a patient in a
Department of Veterans Affairs facil-
ity, the Director will assist the patient
in completing an SF 95, Claim for Dam-
age, Injury, or Death, and will advise
the patient that it will be forwarded
immediately to the appropriate Re-
gional Counsel for consideration. The
Director will forward along with the
claim a brief summary of the facts, as
well as his or her recommendation, to
the Regional Counsel. The Regional
Counsel will expedite the processing of
claims of this nature.

(3) An employee will be designated at
each facility to investigate motor vehi-
cle collisions and other incidents in-
volving damage to, or loss of privately
owned property or personal injury or
death, apparently or allegedly result-
ing from the negligent or wrongful act
or omission of an employee of the De-
partment of Veterans Affairs acting
within the scope of his or her employ-
ment, other than investigation of al-
leged malpractice, or damage to or loss
of Government-owned property caused
by other than Department of Veterans
Affairs employees. In Central Office,
the designation will be made by the Di-
rector of Support Service, Office of the
Assistant Secretary for Human Re-
sources and Administration, and at all
other facilities, by the Director.

(4) The Regional Counsel for the area
in which a field facility is located will
be responsible for processing claims in-
volving motor vehicle collisions and

§14.603

other occurrences resulting in property
damage, personal injury, or death,
within such area. The Baltimore Re-
gional Counsel will also have jurisdic-
tion, except as otherwise provided in
paragraph (a)(3) of this section over in-
cidents occurring in Department of
Veterans Affairs Central Office.

(b) Development of medical malpractice
claims. In medical malpractice cases,
the Regional Counsel may refer a claim
to the Under Secretary for Health via
the Director, Medical-Legal Affairs for
review and for professional opinion or
guidance. In the consideration of
claims involving a medical question,
the responsible Regional Counsel in-
volved and the General Counsel will be
guided by the views of the Under Sec-
retary for Health as to the standard of
medical care and treatment, the nature
and extent of the injuries, the degree of
temporary or permanent disability, the
prognosis, the mnecessity for future
treatment or physical rehabilitation,
and any other pertinent medical as-
pects of a claim.

(Authority: 28 U.S.C. 2671-2680; 38 U.S.C. 512,
515; 28 CFR part 14, appendix to part 14)

[42 FR 41414, Aug. 17, 1977. Redesignated and
amended at 61 FR 27784, June 3, 1996; 64 FR
47112, Aug. 30, 1999]

§14.602
tion.

(a) Where there is indication that a
tort claim will be filed, medical records
or other information shall not be re-
leased without approval of the Re-
gional Counsel.

(b) Request for medical records, doc-
uments, reports, or other information
shall be handled in accordance with the
provisions of §1.511(a)(2) of this chap-
ter.

[38 FR 5470, Mar. 1, 1973, as amended 42 FR
41415, Aug. 17, 1977. Redesignated at 61 FR
27784, June 3, 1996, as amended at 64 FR 47112,
Aug. 30, 1999]

Requests for medical informa-

§14.603 Disposition of claims.

Setoff for cost of unauthorized medical
treatment. In any tort claim adminis-
tratively settled or compromised where
the claimant owes the Department of
Veterans Affairs for unauthorized med-
ical treatment, there will be included
in the tort claim award the amount of
the claimant’s indebtedness to the
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Government. The amount of the in-
debtedness is for credit to the appro-
priation account from which the serv-
ices were provided. The voucher pre-
pared for settlement of the claim will
specify the amount to be deposited to
the credit of the designated account
and that the balance of the award be
paid to the claimant.

[42 FR 41416, Aug. 17, 1977, as amended at 43
FR 2722, Jan. 19, 1978. Redesignated and
amended at 61 FR 27784, June 3, 1996]

§14.604 Filing a claim.

(a) Each person who inquires as to
the procedure for filing a claim against
the United States, predicated on a neg-
ligent or wrongful act or omission of
an employee of the Department of Vet-
erans Affairs acting within the scope of
his or her employment, will be fur-
nished a copy of SF 95, Claim for Dam-
age, Injury, or Death. The claimant
will be advised to submit the executed
claim directly to the Regional Counsel
having jurisdiction of the area wherein
the occurrence complained of took
place. He or she will also be advised to
submit the information prescribed by
28 CFR 14.4 to the extent applicable. If
a claim is presented to the Department
of Veterans Affairs which involves the
actions of employees or officers of
other agencies, it will be forwarded to
the Department of Veterans Affairs
General Counsel, for appropriate action
in accord with 28 CFR 14.2.

(b) A claim shall be deemed to have
been presented when the Department of
Veterans Affairs receives from a claim-
ant, his or her duly authorized agent or
legal representative, an executed SF 95,
or other written notification of an inci-
dent, together with a claim for money
damages, in a sum certain, for damage
to or loss of property or personal in-
jury or death: Provided, however, That
before compromising or settling any
claim, an executed SF 95 shall be ob-
tained from the claimant.

(c) A claim presented in compliance
with paragraphs (a) and (b) of this sec-
tion may be amended by the claimant
at any time prior to final Department
of Veterans Affairs action or prior to
the exercise of the claimant’s option
under 28 U.S.C. 2675(a). Amendments
shall be submitted in writing and
signed by the claimant or his or her
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duly authorized agent or legal rep-
resentative. Upon the timely filing of
an amendment to a pending claim, the
Department of Veterans Affairs shall
have 6 months in which to make a final
disposition of the claim as amended
and the claimant’s option under 28
U.S.C. 2675(a) shall not accrue until 6
months after the filing of the amend-
ment.

(Authority: 28 U.S.C. 1346(b)(1), 2401(b), 2671-
2680; 38 U.S.C. 512, 515; 28 CFR part 14, appen-
dix to part 14)

[42 FR 41414, Aug. 17, 1977, as amended at 61
FR 27784, June 3, 1996; 64 FR 47112, Aug. 30,
1999]

§14.605 Suits against Department of
Veterans Affairs employees arising
out of a wrongful act or omission or
based upon medical care and treat-
ment furnished in or for the Vet-
erans Health Administration.

(a)(1) Section 2679 of title 28 U.S.C.,
provides that no suit will lie against a
Federal employee, or the employee’s
estate, for damage to property, per-
sonal injury, or death resulting from
his or her wrongful act or omission
while acting within the scope of his or
her office or employment with the Fed-
eral Government. An action against
the United States under 28 U.S.C. 2671-
2680 is the exclusive remedy under
these circumstances.

(2) Section 7316 of title 38 U.S.C., pro-
vides that (i) where there is remedy
against the United States under 28
U.S.C. 2671-2680, or (ii) where pro-
ceedings for compensation or other
benefits from the United States are
provided by law, and the availability of
such benefits precludes a remedy under
28 U.S.C. 2671-2680 (as is the case, for
example, in the Federal Employees’
Compensation Act, 5 U.S.C. 8101, et
seq.), such recourse is the exclusive
remedy for property damage, personal
injury, or death allegedly occurring as
a result of malpractice or negligence
committed by a physician, dentist,
nurse, physician’s assistant, dentist’s
assistant, pharmacist or paramedical
(for example, medical and dental tech-
nicians, nursing assistants, and thera-
pists), or other supporting personnel,
while furnishing medical care and
treatment in the exercise of duties in
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or for the Veterans Health Administra-
tion. Accordingly, a malpractice or
negligence suit for property damage,
personal injury, or death will not lie
against such personnel under the cir-
cumstances set forth in this subpara-
graph.

(b) The Department of Justice will
defend any civil action or proceeding
brought in any court against persons
referred to in paragraph (a) (1) or (2) of
this section under the circumstances
set forth therein. Accordingly, when a
suit is filed against any employee of
the Department of Veterans Affairs as
a result of a wrongful act or omission
arising out of employment with the
Government, or as a result of fur-
nishing medical or dental care and
treatment in or for the Veterans
Health Administration, the employee
shall immediately forward a copy of all
papers served on him or her to the Re-
gional Counsel having jurisdiction over
the area in which the employee works.
The employee will also promptly for-
ward to the appropriate Regional Coun-
sel a signed statement indicating
whether he or she desires the Depart-
ment of Justice to provide representa-
tion, and to otherwise protect his or
her interests as provided for by law.
Even though there may not have been
service, if an employee learns that a
suit arising from either of the above-
described circumstances has been filed
against him or her, the employee shall
immediately so advise the appropriate
Regional Counsel, provide the Regional
Counsel with a brief description of the
facts involved, and state whether he or
she desires Federal intervention.

(c) Upon receipt of notice that suit
has been filed against an employee of
the Department of Veterans Affairs
who is entitled to protection under 28
U.S.C. 2679 or 38 U.S.C. 7316, the Re-
gional Counsel having jurisdiction over
the place where the employee works
will conduct a preliminary investiga-
tion, which will include an affidavit by
the employee’s supervisor as to wheth-
er the defendant-employee was acting
in the scope of his or her employment
at the time of the incident, and a re-
quest from the defendant-employee for
representation. The affidavit will con-
tain a factual description of the em-
ployee’s duties and responsibilities at

§14.605

the time of the incident and should de-
scribe the incident in question. Upon
receipt of such information, the Re-
gional Counsel will make a preliminary
determination as to whether such suit
comes within the provisions of either
28 U.S.C. 2679 or 38 U.S.C. 7316. The Re-
gional Counsel will refer the matter to
the appropriate U.S. Attorney with a
recommendation as to whether the em-
ployee is eligible for protection under
28 U.S.C. 2679 or 38 U.S.C. 7316. The U.S.
Attorney will decide whether the De-
partment of Veterans Affairs employee
is eligible for the protection. The Re-
gional Counsel will submit to the Gen-
eral Counsel a preliminary report in
duplicate containing the information
furnished the U.S. Attorney. In all such
cases, the Regional Counsel will con-
duct a complete investigation of the
facts and law. Two copies of the inves-
tigation report will be sent to the Gen-
eral Counsel and one copy will be sent
to the appropriate U.S. Attorney. The
General Counsel, through the Regional
Counsel, will keep the employee ad-
vised of the action being taken con-
cerning the suit. In the event that the
U.S. Attorney or the Department of
Justice determines that the employee
is not eligible for immunization pursu-
ant to one of the aformentioned provi-
sions, the General Counsel’s office,
through the Regional Counsel, will ad-
vise the employee and will call to his
or her attention the discretionary con-
ditional indemnification provisions of
section 7316(e) of title 38 U.S.C.

(d) Where a civil action is com-
menced in a State court against a De-
partment of Veterans Affairs employee,
and the matter is within the purview of
either 28 U.S.C. 2679, or 38 U.S.C. 7316,
the Department of Justice will be
asked to remove such suit to the appro-
priate Federal District Court before
trial, where it will be deemed an action
against the United States. The defend-
ant employee will be dismissed from
the suit. After such removal, the
United States has available all de-
fenses to which it would have been en-
titled if the action had originally been
commenced against the United States
in the proper Federal District Court.
Should a Federal District Court deter-
mine that the Department of Veterans
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Affairs employee whose acts or omis-
sions gave rise to the suit was not act-
ing within the scope of his or her office
or employment, and therefore not eli-
gible for immunization as provided for
in the aforementioned section, the case
will be remanded to the State court
from which it was removed, the em-
ployee will be reinstated as the defend-
ant, and the United States will be dis-
missed from the suit. Where the em-
ployee has been reinstated as the de-
fendant under such circumstances, in
order to protect any rights which he or
she may have under 38 U.S.C. 7316(e),
he or she shall immediately notify the
General Counsel, through the local Re-
gional Counsel. Through the Regional
Counsel, the General Counsel will call
the employee’s attention to the discre-
tionary conditional indemnification
provisions of section 7316(e).

(e) Under the authority of 38 U.S.C.
7316(e), the Secretary of Veterans Af-
fairs may pay for monetary damages
sustained by or assessed against an in-
dividual (or his or her estate) described
in paragraph (a)(2) of this section, as
the result of any suit instituted
against such individual which is not
congnizable under the provisions of 28
U.S.C. 2671-2680 because the individual
was assigned to a foreign country, the
said individual was detailed to a State
or political division thereof, or the
cause of action was specifically ex-
cluded under the provisions of 28 U.S.C.
2680(h); Provided, That the amount of
damages sustained is reasonable when
compared with similar cases, litigated
or settled, and the United States was
given a reasonable opportunity to de-
fend such individual and to participate
in settlement negotiations.

(Authority: 28 U.S.C 2671-2680; 38 U.S.C. 512,
515, 7316; 28 CFR part 14, appendix to part 14)
[42 FR 41417, Aug. 17, 1977. Redesignated and

amended at 61 FR 27784, June 3, 1996; 64 FR
47112, Aug. 30, 1999]

ADMINISTRATIVE SETTLEMENT OF TORT
CLAIMS ARISING IN FOREIGN COUNTRIES

§14.615 General.

(a) Authority. Section 515(b), title 38
U.S.C., provides that the Secretary of
Veterans Affairs may pay tort claims,
in the manner authorized in the first
paragraph of section 2672 of title 28
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U.S.C., when such claims arise in for-
eign countries in connection with De-
partment of Veterans Affairs oper-
ations abroad.

(b) Action by claimant. Claims for
property loss or damage may be filed
by the owner of the property or his or
her duly authorized agent or legal rep-
resentative. If the property was insured
and the insurer is subrogated, in whole
or in part, and if both the owner and
the insurer desire to file a claim for
their respective losses they should join
in one claim. Claims for personal in-
jury may be filed by the injured person
or his or her agent or legal representa-
tive. Claims for death may be filed by
the personal representative of the dece-
dent or any other legally qualified per-
son. When filed by an agent or legal
representative, the claim must show
the title or capacity of the person rep-
resenting the claimant and be accom-
panied by evidence of the appointment
of such person as agent, legal rep-
resentative, executor/executrix, admin-
istrator/administratrix, guardian, or
other fiduciary.

(c) Time for filing. A claim may not be
allowed under 38 U.S.C. 515(b) unless it
is presented to the Secretary or his or
her designee within 2 years after the
claim accrues.

(Authority: 28 U.S.C 2671-2680; 38 U.S.C. 512,
515, 7316; 28 CFR part 14, appendix to part 14)

[38 FR 5473, Mar. 1, 1973, as amended at 42 FR
41417, Aug. 17, 1977; 64 FR 47112, Aug. 30, 1999]

§14.616 Form and place of filing claim.

(a) Form of claim. Claims arising
under 38 U.S.C. 515(b) will be prepared
in the form of a sworn statement and
submitted in duplicate. The original
copy of the claim will be sworn to or
affirmed before an official with author-
ity to administer oaths or affirmations
and will contain the following informa-
tion, at least:

(1) The name and address of claim-
ant;

(2) The amount claimed for injury or
death, and for property loss or damage;

(3) If property was lost or damaged,
the amount paid or payable by the in-
surer together with the name of the in-
surer;

(4) A detailed statement of the facts
and circumstances giving rise to the
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claim, including the time, place, and
date of the accident or incident;

(5) If property was involved, a de-
scription of the property and the na-
ture and extent of the damage and the
cost of repair or replacement based
upon at least two impartial estimates;

(6) If personal injury was involved,
the nature of the injury, the cost of
medical and/or hospital services, and
time and income lost due to the injury;

(7) If death is involved, the names
and ages of claimants and their rela-
tionship to decedent;

(8) The name and official position of
the employee of the United States al-
legedly responsible for the accident or
injury, or loss or damage of property;

(9) The names and addresses of any
witnesses to accident or incident; and

(10) If desired, the law applicable to
the claim.

(b) Place of filing claim. Claims arising
in the Philippines under 38 U.S.C. 515(b)
will be filed with the Director, Depart-
ment of Veterans Affairs Regional Of-
fice, Manila, Republic of the Phil-
ippines. Claims arising in other foreign
countries will be filed with the Amer-
ican Embassy or Consulate nearest the
place where the incident giving rise to
the claim took place.

(c) Evidence to be submitted by claim-
ant—(1) General. The amount claimed
on account of damage to or loss of
property or on account of personal in-
jury or death shall, so far as possible,
be substantiated by competent evi-
dence. Supporting statements, esti-
mates and the like will, if possible, be
obtained from disinterested parties. All
evidence will be submitted in dupli-
cate. Original evidence or certified cop-
ies shall be attached to the original
copy of the claim, and simple copies
shall be attached to the other copy of
the claim. All documents in other than
the English language will be accom-
panied by English translations.

(2) Personal injury or death. In support
of claims for personal injury or death,
the claimant will submit, as may be
appropriate, itemized bills for medical,
hospital, or burial expenses actually
incurred; a statement from the claim-
ant’s or decedent’s employer as to time
and income lost from work; and a writ-
ten report by the attending physician
with respect to the nature and extent

§14.617

of the injury, the nature and extent of
treatment, the degree of disability, the
period of hospitalization or incapacita-
tion, and the prognosis as to future
treatment, hospitalization and the
like.

(3) Damage to personal property. In
support of claims for damage to per-
sonal property which has been re-
paired, the claimant will submit an
itemized receipt, or, if not repaired,
itemized estimates of the cost of re-
pairs by two reliable parties who spe-
cialize in such work. If the property is
not economically repairable, the claim-
ant will submit corroborative state-
ments of two reliable, qualified persons
with respect to cost, age of the prop-
erty and salvage value.

(4) Damage to real property. In support
of claims for damage to land, trees,
buildings, fences, or other improve-
ments to real property, the claimant
will submit an itemized receipt if re-
pairs have been made, or, if repairs
have not been made, itemized esti-
mates of the cost of repairs by two reli-
able persons who specialize in such
work. If the property is not economi-
cally repairable, the claimant will sub-
mit corroborative statements of two
reliable, qualified persons with respect
to the value of the improvements both
before and after the accident or inci-
dent and the cost of replacements.

(5) Damage to crops. In support of
claims for damage to crops, the claim-
ant will submit an itemized signed
statement showing the number of
acres, or other unit measure of crop
damaged, the probable yield per unit,
the gross amount which would have
been realized from such probable yield
and an estimate of the costs of culti-
vating, harvesting and marketing the
crop. If the crop is one which need not
be planted each year, the diminution in
value of the land beyond the damage to
the current year’s crop will also be
stated.

(Approved by the Office of Management and
Budget under control number 2900-0437)

[38 FR 5474, Mar. 1, 1973, as amended at 42 FR
41418, Aug. 17, 1977; 49 FR 32848, Aug. 17, 1984]
§14.617 Disposition of claims.

(a) Disposition of claims arising in Phil-
ippines. All claims arising under 38
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U.S.C. 515(b) in the Philippines, includ-
ing a complete investigation report and
a brief résumeé of applicable law, will be
forwarded directly by the Director to
the General Counsel, together with a
recommendation as to disposition.

(b) Disposition of claims arising in for-
eign countries other than the Philippines.
When a claim is received in an Amer-
ican Embassy or Consulate, the Em-
bassy or Consulate receiving such
claim shall make such investigation as
may be necessary or appropriate for a
determination of the validity of the
claim and thereafter shall forward the
claim, together with all pertinent ma-
terial, including a résumé of applicable
law and a recommendation regarding
allowance or disallowance of the claim,
through regular channels of the De-
partment of State to the General Coun-
sel, Department of Veterans Affairs
Central Office, Washington, DC.

(¢c) Payment of claims. Upon deter-
mining that there is liability on the
part of the United States under 38
U.S.C. 515(b), the General Counsel, or
such other personnel as may be des-
ignated by the Secretary, will take the
necessary action to effect payment.

[38 FR 5474, Mar. 1, 1973, as amended at 42 FR
41418, Aug. 17, 1977]

CLAIMS FOR DAMAGE TO OR LOSS OF
GOVERNMENT PROPERTY

§14.618 Collection action.

(a) In a case where the Regional
Counsel determines that damage to or
loss of Government property under the
jurisdiction of the Department of Vet-
erans Affairs resulted from the neg-
ligence or other legal wrong of a person
other than an employee of the United
States, while acting within the scope of
his or her employment, the Regional
Counsel will request payment in full of
the amount of damage from the person
liable therefor or such person’s insurer.

(b) The Regional Counsel may col-
lect, compromise, suspend, or termi-
nate collection action on any such
claim as is authorized under
§2.6(e)(4)(ii) of this chapter, in con-
formity with the standards in §1.900 se-
ries of this chapter. Any such claim
that has not been collected in full and
which has not been compromised, sus-
pended or terminated and does not ex-
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ceed $100,000, will be referred by the Re-
gional Counsel to the appropriate U.S.
attorney along with the information
required by §§1.951 through 1.953 of this
chapter. Any claim in excess of $100,000
for which payment in full has not been
made, will be transmitted along with
the report required by §14.601(a)(2)(i), a
report on credit data (§1.952 of this
chapter), and any other pertinent in-
formation, to the General Counsel for
appropriate action.

(c) The General Counsel or those des-
ignated in §2.6(e)(4) of this chapter will
take action to collect in full on such
claims and to compromise, suspend, or
terminate any such claims not exceed-
ing $100,000 in conformity with §1.900
series of this chapter. Any such claims
not compromised, or on which collec-
tion actions is not suspended or termi-
nated and does not exceed $100,000, will
be referred to the appropriate U.S. At-
torney. Any such claims in excess of
$100,000, which have not been collected
in full, will be referred by the General
Counsel to the Department of Justice
for appropriate action.

(d) The provisions of paragraphs (a)
through (c) of this section are not ap-
plicable to the collection of claims in-
volving damage to General Services
Administration Motor Pool System ve-
hicles issued for Department of Vet-
erans Affairs use. Whenever there is
any indication that a party other than
the operator of a motor pool system ve-
hicle is at fault in an accident, all doc-
uments and data pertaining to the ac-
cident and its investigation will be sub-
mitted to the General Services Admin-
istration Regional Counsel of the re-
gion that issued the vehicle who has ju-
risdiction over such matters. Whenever
a motor pool system vehicle is involved
in an accident, resulting in damage to
the property of, or injury to the person
of a third party, and the third party as-
serts a claim against the Department
of Veterans Affairs based upon the al-
leged negligence of the vehicle oper-
ator, the claim will be considered
under §14.600 et seq.

[38 FR 5474, Mar. 1, 1973, as amended at 42 FR
41418, Aug. 17, 1977; 61 FR 27784, June 3, 1996]
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CLAIMS FOR COST OF MEDICAL CARE AND
SERVICES

§14.619 Collection action.

(a) In a case where the Regional
Counsel determines that medical care
and services were furnished as a result
of the negligence of a third party,
other than an employee of the United
States while acting in the scope of his
or her employment, the Regional Coun-
sel will request payment in full of the
amount of damage from the person lia-
ble therefor or such person’s insurer.

(b) The Regional Counsel may col-
lect, compromise, suspend, or termi-
nate collection activity on any such
claim as is authorized under §2.6(e)(3)
of this chapter. However, claims in ex-
cess of $100,000 may be compromised,
settled, or waived only with the prior
approval of the Department of Justice,
which will be obtained through the
General Counsel. Any such claim that
has not been collected in full and which
has not been compromised, suspended
or terminated will be referred by the
Regional Counsel to the appropriate
U.S. Attorney along with appropriate
information necessary to protect the
interest of the Government. A copy of
the referral to the U.S. Attorney will
be sent to the General Counsel’s office.

(c) In a case where the Regional
Counsel determines that a claim is ap-
propriate under the provisions of
§17.48(g) of this chapter or 38 U.S.C.
1729, for the cost of medical, hospital,
or surgical care, the Regional Counsel
may assert the claim and collect pay-
ment in full. The Regional Counsel
may compromise, settle, waive, sus-
pend or terminate collection activity
on any claim not exceeding $100,000.
Claims in excess of $100,000 may only be
compromised, settled, or waived with
the approval of the General Counsel.
Any such claim not compromised, set-
tled, or waived or where collection ac-
tion is not suspended or terminated
will be referred to the appropriate
United States Attorney with sufficient
data to enable that office to protect
the interest of the Government. A copy
of all materials referred to the United

§14.627

States Attorney will be furnished the
General Counsel.

(Authority: 38 U.S.C. 1729(c)(1))

[42 FR 41418, Aug. 17, 1977, as amended at 43
FR 10560, Mar. 14, 1978; 51 FR 23227, June 26,
1986; 58 FR 39153, July 22, 1993; 61 FR 27785,
June 3, 1996]

REPRESENTATION OF DEPARTMENT OF
VETERANS AFFAIRS CLAIMANTS; REC-
OGNITION OF ORGANIZATIONS, ACCRED-
ITED REPRESENTATIVES, ATTORNEYS,
AGENTS; RULES OF PRACTICE AND IN-
FORMATION CONCERNING FEES, 38
U.S.C. 5901-5905

§14.626 Purpose.

The purpose of the regulation of rep-
resentatives, agents, attorneys, and
other individuals is to ensure that
claimants for Department of Veterans
Affairs (VA) benefits have responsible,
qualified representation in the prepara-
tion, presentation, and prosecution of
claims for veterans’ benefits.

[73 FR 29870, May 22, 2008]

§14.627 Definitions.

As used in regulations on representa-
tion of VA claimants:

(a) Accreditation means the authority
granted by VA to representatives,
agents, and attorneys to assist claim-
ants in the preparation, presentation,
and prosecution of claims for VA bene-
fits.

(b) Agency of original jurisdiction
means the VA activity or administra-
tion that made the initial determina-
tion on a claim or matter or that han-
dles any subsequent adjudication of a
claim or matter in the first instance,
and includes the Office of the General
Counsel with respect to proceedings
under part 14 of this chapter to suspend
or cancel accreditation or to review fee
agreements.

(c) Agent means a person who has met
the standards and qualifications out-
lined in §14.629(b).

(d) Attormey means a member in good
standing of a State bar who has met
the standards and qualifications in
§14.629(b).

(e) Benefit means any payment, serv-
ice, commodity, function, or status, en-
titlement to which is determined under
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laws administered by VA pertaining to
veterans, dependents, and survivors.

(f) Cancellation means termination of
authority to represent claimants.

(g) Chief Counsel includes a designee
of the Chief Counsel.

(h) Claim means application made
under title 38 U.S.C., and implementing
directives, for entitlement to VA bene-
fits, reinstatement, continuation, or
increase of benefits, or the defense of a
proposed agency adverse action con-
cerning benefits.

(i) Claimant means a person who has
filed or has expressed to a representa-
tive, agent, or attorney an intention to
file a written application for deter-
mination of entitlement to benefits
provided under title 38, United States
Code, and implementing directives.

(j) Complete claims service means rep-
resentation of each claimant request-
ing assistance, from the initiation of a
claim until the completion of any po-
tential administrative appeal.

(k) Cross-accreditation means an ac-
creditation based on the status of a
representative as an accredited and
functioning representative of another
organization.

(1) Deputy Chief Counsel includes a
designee of the Deputy Chief Counsel.

(m) Facilities means equipment and
furnishings that promote the efficient
operation of an office, and adjacent ac-
commodations, which are needed to fa-
cilitate access to office space.

(n) General Counsel includes the Dep-
uty General Counsel for Legal Policy if
designated by the General Counsel.
When so designated, references to ‘‘the
General Counsel or his or her designee”’
may further include a designee of the
Deputy General Counsel for Legal Pol-
icy.

(0) Recognition means certification by
VA of organizations to assist claimants
in the preparation, presentation, and
prosecution of claims for VA benefits.

(p) Representation means the acts as-
sociated with representing a claimant
in a proceeding before VA pursuant to
a properly executed and filed VA Form
21-22, ‘““‘Appointment of Veterans Serv-
ice Organization as Claimant’s Rep-
resentative,” or VA Form 21-22a, ‘“‘Ap-
pointment of Individual as Claimant’s
Representative.”
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(a) Representative means a person who
has been recommended by a recognized
organization and accredited by VA.

(r) Service means the delivery of a
motion, response, or reply to a person
or entity to which it is directed. Proof
of service consists of a statement by
the person who made service certifying
the date and manner of service, the
names of the persons served, and the
addresses of the place of delivery. For
service by mail, proof of service shall
include the date and manner by which
the document was mailed.

(s) State includes any State, posses-
sion, territory, or Commonwealth of
the United States, and the District of
Columbia.

(t) Suspension means temporary with-
holding of authority to represent
claimants.

(u) Tribal government means the Fed-
erally recognized governing body of
any Indian tribe, band, nation, or other
organized group or community, includ-
ing any Alaska Native village or Re-
gional or Village Corporation as de-
fined in or established pursuant to the
Alaska Native Claims Settlement Act,
which is recognized as eligible for the
special programs and services provided
by the United States to Indians be-
cause of their status as Indians.

(Authority: 38 U.S.C. 501(a), 5902, 5903, 5904)

[63 FR 52419, Dec. 28, 1988, as amended at 68
FR 8544, Feb. 24, 2003; 73 FR 29870, May 22,
2008; 82 FR 6272, Jan. 19, 2017; 82 FR 26753,
June 9, 2017]

§14.628 Recognition of organizations.

Authorized officers of an organiza-
tion may request recognition by letter
to the Secretary of Veterans Affairs.

(a) National organization. An organi-
zation may be recognized as a national
organization if:

(1) It was recognized by the Depart-
ment of Veterans Affairs prior to Octo-
ber 10, 1978, and continues to satisfy
the requirements of §14.628(d) of this
section, or

(2) It satisfies the following require-
ments:

(i) Requirements set forth in para-
graph (d) of this section, including in-
formation required to be submitted
under that paragraph;

(ii) In the case of a membership orga-
nization, membership of 2,000 or more
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persons, as certified by the head of the
organization;

(iii) Capability and resources to pro-
vide representation to a sizable number
of claimants;

(iv) Capability to represent claim-
ants before the Board of Veterans’ Ap-
peals in Washington, D.C.; and

(v) Geographic diversification, i.e., ei-
ther one or more posts, chapters, or of-
fices in at least ten states, or one or
more members in at least twenty
states.

(b)(1) State organization. An organiza-
tion created and primarily funded by a
State government for the purpose of
serving the needs of veterans of that
State may be recognized. Only one
such organization may be recognized in
each State.

(2) Tribal organization. For the pur-
poses of 38 CFR 14.626 through 14.637, an
organization that is a legally estab-
lished organization that is primarily
funded and controlled, sanctioned, or
chartered by one or more tribal govern-
ments and that has a primary purpose
of serving the needs of Native Amer-
ican veterans. Only one tribal organi-
zation may be recognized for each trib-
al government. If a tribal organization
is created and funded by more than one
tribal government, the approval of
each tribal government must be ob-
tained prior to applying for VA rec-
ognition. If one of the supporting tribal
governments withdraws from the tribal
organization, the tribal organization
must notify VA of the withdrawal and
certify that the tribal organization
continues to meet the recognition re-
quirements in paragraph (d) of this sec-
tion.

(c) Regional or local organization. An
organization other than a State or na-
tional organization as set forth in
paragraphs (a) and (b) of this section
may be recognized when the Depart-
ment of Veterans Affairs has deter-
mined that it is a veterans’ service or-
ganization primarily involved in deliv-
ering services connected with either
title 38 U.S.C., benefits and programs
or other Federal and State programs
designed to assist veterans. The term
veteran as used in this paragraph shall
include veterans, former armed forces
personnel, and the dependents or sur-
vivors of either. Further, the organiza-
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tion shall provide responsible, qualified
representation in the preparation, pres-
entation, and prosecution of claims for
title 38 U.S.C., benefits.

(d) Requirements for recognition. (1) In
order to be recognized under this sec-
tion, an organization shall meet the
following requirements:

(i) Have as a primary purpose serving
veterans. In establishing that it meets
this requirement, an organization re-
questing recognition shall submit a
statement establishing the purpose of
the organization and that veterans
would benefit by recognition of the or-
ganization.

(ii) Demonstrate a substantial serv-
ice commitment to veterans either by
showing a sizable organizational mem-
bership or by showing performance of
veterans’ services to a sizable number
of veterans. In establishing that it
meets this requirement, an organiza-
tion requesting recognition shall sub-
mit:

(A) The number of members and
number of posts, chapters, or offices
and their addresses;

(B) A copy of the articles of incorpo-
ration, constitution, charter, and by-
laws of the organization, as appro-
priate;

(C) A description of the services per-
formed or to be performed in connec-
tion with programs administered by
the Department of Veterans Affairs,
with an approximation of the number
of veterans, survivors, and dependents
served or to be served by the organiza-
tion in each type of service designated;
and

(D) A description of the type of serv-
ices, if any, performed in connection
with other Federal and State programs
which are designed to assist former
Armed Forces personnel and their de-
pendents, with an approximation of the
number of veterans, survivors, and de-
pendents served by the organization
under each program designated.

(iii) Commit a significant portion of
its assets to veterans’ services and
have adequate funding to properly per-
form those services. In establishing
that it meets this requirement, an or-
ganization requesting recognition shall
submit:

(A) A copy of the last financial state-
ment of the organization indicating the
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amount of funds allocated for con-
ducting particular veterans’ services
(VA may, in cases where it deems nec-
essary, require an audited financial
statement); and

(B) A statement indicating that use
of the organization’s funding is not
subject to limitations imposed under
any Federal grant or law which would
prevent it from representing claimants
before the Department of Veterans Af-
fairs.

(iv) Maintain a policy and capability
of providing complete claims service to
each claimant requesting representa-
tion or give written notice of any limi-
tation in its claims service with advice
concerning the availability of alter-
native sources of claims service. Ex-
cept as provided in paragraphs
(A)(D)EV)(A) and (B) of this section, in
establishing that it meets this require-
ment, an organization requesting rec-
ognition shall submit evidence of its
capability to represent claimants be-
fore Department of Veterans Affairs re-
gional offices and before the Board of
Veterans’ Appeals.

(A) If an organization does not intend
to represent claimants before the
Board of Veterans’ Appeals, the organi-
zation shall submit evidence of an asso-
ciation or agreement with a recognized
service organization for the purpose of
representation before the Board of Vet-
erans’ Appeals, or the proposed method
of informing claimants of the limita-
tions in service that can be provided,
with advice concerning the availability
of alternative sources of claims serv-
ice.

(B) If an organization does not intend
to represent each claimant requesting
assistance, the organization shall sub-
mit a statement of its policy con-
cerning the selection of claimants and
the proposed method of informing
claimants of this policy, with advice
concerning the availability of alter-
native sources of claims service.

NOTE TO PARAGRAPH (d)(1)(iv): An organiza-
tion may be considered to provide complete
claims service notwithstanding the exercise
of discretion to determine that provision of
representation in a particular case is im-
practicable or inappropriate because, under
the circumstances, the facts or law do not
support the filing of a claim or appeal, an ap-
propriate representative-claimant relation-
ship cannot be maintained, or representation
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would give rise to a conflict of interest on
the part of the organization.

(v) Take affirmative action, includ-
ing training and monitoring of accred-
ited representatives, to ensure proper
handling of claims. In establishing that
it meets this requirement, an organiza-
tion requesting recognition shall sub-
mit:

(A) A statement of the skills, train-
ing, and other qualifications of current
paid or volunteer staff personnel for
handling veterans’ claims; and

(B) A plan for recruiting and training
qualified claim representatives, includ-
ing the number of hours of formal
classroom instruction, the subjects to
be taught, the period of on-the-job
training, a schedule or timetable for
training, the projected number of
trainees for the first year, and the
name(s) and qualifications of the indi-
vidual(s) primarily responsible for the
training.

(2) In addition, the organization re-
questing recognition shall supply:

(i) A statement that neither the or-
ganization nor its accredited represent-
atives will charge or accept a fee or
gratuity for service to a claimant and
that the organization will not rep-
resent to the public that Department
of Veterans Affairs recognition of the
organization is for any purpose other
than claimant representation; and

(ii) The names, titles, and addresses
of officers and the official(s) authorized
to certify representatives.

(e) Recognition or denial. Only the
Secretary is authorized to recognize or-
ganizations. Notice of the Secretary’s
determination on a request for recogni-
tion will be sent to an organization
within 90 days of receipt of all informa-
tion to be supplied.

(f) Requests for further information.
The Secretary or the Secretary’s des-
ignee may request further information
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from any recognized organization, in-
cluding progress reports, updates, or
verifications.

(Authority: 38 U.S.C. 501(a), 5902)

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control number
2900-0850)

[63 FR 52419, Dec. 28, 1988, as amended at 57
FR 33878, July 31, 1992; 68 FR 8544, Feb. 24,
2003; 82 FR 6272, Jan. 19, 2017]

§14.629 Requirements for accredita-
tion of service organization rep-
resentatives; agents; and attorneys.

(a) Service Organization Representa-
tives. A recognized organization shall
file with the Office of the General
Counsel VA Form 21 (Application for
Accreditation as Service Organization
Representative) for each person it de-
sires accredited as a representative of
that organization. The form must be
signed by the prospective representa-
tive and the organization’s certifying
official. For each of its accredited rep-
resentatives, a recognized organiza-
tion’s certifying official shall com-
plete, sign and file with the Office of
the General Counsel, not later than
five years after initial accreditation
through that organization or the most
recent recertification by that organiza-
tion, VA Form 21 to certify that the
representative continues to meet the
criteria for accreditation specified in
paragraph (a)(1), (2) and (3) of this sec-
tion. In recommending a person, the
organization shall certify that the des-
ignee:

(1) Is of good character and reputa-
tion and has demonstrated an ability
to represent claimants before the VA;

(2) Is either a member in good stand-
ing or a paid employee of such organi-
zation working for it not less than 1,000
hours annually; is accredited and func-
tioning as a representative of another
recognized organization; or, in the case
of a county veterans’ service officer or
tribal veterans’ service officer rec-
ommended by a recognized State orga-
nization, meets the following criteria:

(i) Is a paid employee of the county
or tribal government working for it not
less than 1,000 hours annually;

(i1) Has successfully completed a
course of training and an examination
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which have been approved by the ap-
propriate District Chief Counsel; and

(iii) Will receive either regular super-
vision and monitoring or annual train-
ing to assure continued qualification as
a representative in the claim process;
and

(3) Is not employed in any civil or
military department or agency of the
United States.

(Authority: 38 U.S.C. 501(a), 5902)

(b) Accreditation of Agents and Attor-
neys. (1) No individual may assist
claimants in the preparation, presen-
tation, and prosecution of claims for
VA benefits as an agent or attorney un-
less he or she has first been accredited
by VA for such purpose.

(i) For agents, the initial accredita-
tion process consists of application to
the Office of the General Counsel, self-
certification of admission information
concerning practice before any other
court, bar, or State or Federal agency,
an affirmative determination of char-
acter and fitness by VA, and a written
examination.

(ii) For attorneys, the initial accredi-
tation process consists of application
to the Office of the General Counsel,
self-certification of admission informa-
tion concerning practice before any
other court, bar, or State or Federal
agency, and a determination of char-
acter and fitness. The Office of the
General Counsel will presume an attor-
ney’s character and fitness to practice
before VA based on State bar member-
ship in good standing unless the Office
of the General Counsel receives cred-
ible information to the contrary.

(iii) As a further condition of initial
accreditation, both agents and attor-
neys are required to complete 3 hours
of qualifying continuing legal edu-
cation (CLE) during the first 12-month
period following the date of initial ac-
creditation by VA. To qualify under
this subsection, a CLE course must be
approved for a minimum of 3 hours of
CLE credit by any State bar associa-
tion and, at a minimum, must cover
the following topics: representation be-
fore VA, claims procedures, basic eligi-
bility for VA benefits, right to appeal,
disability compensation (38 TU.S.C.
Chapter 11), dependency and indemnity
compensation (38 U.S.C. Chapter 13),
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and pension (38 U.S.C. Chapter 15).
Upon completion of the initial CLE re-
quirement, agents and attorneys shall
certify to the Office of the General
Counsel in writing that they have com-
pleted qualifying CLE. Such certifi-
cation shall include the title of the
CLE, date and time of the CLE, and
identification of the CLE provider, and
shall be submitted to VA as part of the

annual certification prescribed by
§14.629(b)(4).
(iv) To maintain accreditation,

agents and attorneys are required to
complete an additional 3 hours of
qualifying CLE on veterans benefits
law and procedure not later than 3
years from the date of initial accredi-
tation and every 2 years thereafter. To
qualify under this subsection, a CLE
course must be approved for a min-
imum of 3 hours of CLE credit by any
State bar association. Agents and at-
torneys shall certify completion of the
post-accreditation CLE requirement in
the same manner as described in
§14.629(b)(1)(iii).

(2) An individual desiring accredita-
tion as an agent or attorney must es-
tablish that he or she is of good char-
acter and reputation, is qualified to
render valuable assistance to claim-
ants, and is otherwise competent to ad-
vise and assist claimants in the prepa-
ration, presentation, and prosecution
of their claim(s) before the Depart-
ment. An individual desiring accredita-
tion as an agent or attorney must file
a completed application (VA Form 21a)
with the Office of the General Counsel
(022D), 810 Vermont Avenue, NW.,
Washington, DC 20420, on which the ap-
plicant submits the following:

(i) His or her full name and home and
business addresses;

(ii) Information concerning the appli-
cant’s military and civilian employ-
ment history (including character of
military discharge, if applicable);

(iii) Information concerning rep-
resentation provided by the applicant
before any department, agency, or bu-
reau of the Federal government;

(iv) Information concerning any
criminal background of the applicant;

(v) Information concerning whether
the applicant has ever been determined
mentally incompetent or hospitalized
as a result of a mental disease or dis-
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ability, or is currently under treat-
ment for a mental disease or disability;

(vi) Information concerning whether
the applicant was previously accred-
ited as a representative of a veterans
service organization and, if so, whether
that accreditation was terminated or
suspended by or at the request of that
organization;

(vii) Information concerning the ap-
plicant’s level of education and aca-
demic history;

(viii) The names, addresses, and
phone numbers of three character ref-
erences; and

(ix) Information relevant to whether
the applicant for accreditation as an
agent has any physical limitations
that would interfere with the comple-
tion of a comprehensive written exam-
ination administered under the super-
vision of the appropriate District Chief
Counsel (agents only); and

(x) Certification that the applicant
has satisfied the qualifications and
standards required for accreditation as
prescribed by VA in this section, and
that the applicant will abide by the
standards of conduct prescribed by VA
in §14.632 of this part.

(3) Evidence showing lack of good
character and reputation includes, but
is not limited to, one or more of the
following: Conviction of a felony, con-
viction of a misdemeanor involving
fraud, bribery, deceit, theft, or mis-
appropriation; suspension or disbar-
ment from a court, bar, or Federal or
State agency on ethical grounds; or
resignation from admission to a court,
bar, or Federal or State agency while
under investigation to avoid sanction.

(4) As a further condition of initial
accreditation and annually thereafter,
each person seeking accreditation as
an agent or attorney shall submit to
VA information about any court, bar,
or Federal or State agency to which
the agent or attorney is admitted to
practice or otherwise authorized to ap-
pear. Applicants shall provide identi-
fication numbers and membership in-
formation for each jurisdiction in
which the applicant is admitted and a
certification that the agent or attor-
ney is in good standing in every juris-
diction in which admitted. After ac-
creditation, agents and attorneys must
notify VA within 30 days of any change
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in their status in any jurisdiction in
which they are admitted to appear.

(5) VA will not accredit an individual
as an agent or attorney if the indi-
vidual has been suspended by any
court, bar, or Federal or State agency
in which the individual was previously
admitted and not subsequently rein-
stated. However, if an individual re-
mains suspended in a jurisdiction on
grounds solely derivative of suspension
or disbarment in another jurisdiction
to which he or she has been subse-
quently reinstated, the Chief Counsel
with subject-matter jurisdiction may
evaluate the facts and grant or rein-
state accreditation as appropriate.

(6) After an affirmative determina-
tion of character and fitness for prac-
tice before the Department, applicants
for accreditation as a claims agent
must achieve a score of 756 percent or
more on a written examination admin-
istered by VA as a prerequisite to ac-
creditation. No applicant shall be al-
lowed to sit for the examination more
than twice in any 6-month period.

(c) Representation by Attorneys, Law
Firms, Law Students and Paralegals. (1)
After accreditation by the Office of the
General Counsel, an attorney may rep-
resent a claimant upon submission of a
VA Form 21-22a, ‘‘Appointment of At-
torney or Agent as Claimant’s Rep-
resentative.”’

(2) If the claimant consents in writ-
ing, an attorney associated or affili-
ated with the claimant’s attorney of
record or employed by the same legal
services office as the attorney of record
may assist in the representation of the
claimant.

(3) A legal intern, law student, or
paralegal may not be independently ac-
credited to represent claimants under
this paragraph. A legal intern, law stu-
dent, or certified paralegal may assist
in the preparation, presentation, or
prosecution of a claim, under the direct
supervision of an attorney of record
designated under §14.631(a), if the
claimant’s written consent is furnished
to VA. Such consent must specifically
state that participation in all aspects
of the claim by a legal intern, law stu-
dent, or paralegal furnishing written
authorization from the attorney of
record is authorized. In addition, suit-
able authorization for access to the
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claimant’s records must be provided in
order for such an individual to partici-
pate. The supervising attorney must be
present at any hearing in which a legal
intern, law student, or paralegal par-
ticipates. The written consent must in-
clude the name of the veteran, or the
name of the appellant if other than the
veteran (e.g., a veteran’s survivor, a
guardian, or a fiduciary appointed to
receive VA benefits on an individual’s
behalf); the applicable VA file number;
the name of the attorney-at-law; the
consent of the appellant for the use of
the services of legal interns, law stu-
dents, or paralegals and for such indi-
viduals to have access to applicable VA
records; and the names of the legal in-
terns, law students, or paralegals who
will be assisting in the case. The signed
consent must be submitted to the agen-
cy of original jurisdiction and main-
tained in the claimant’s file.In the case
of appeals before the Board in Wash-
ington, DC, the signed consent must be
submitted to: Director, Office of Man-
agement, Planning and Analysis (014),
Board of Veterans’ Appeals, P.O. Box
27063, Washington, DC 20038. In the case
of hearings before a Member or Mem-
bers of the Board at VA field facilities,
the consent must be presented to the
presiding Member of the hearing.

(4) Unless revoked by the claimant,
consent provided under paragraph (c)(2)
or paragraph (c)(3) of this section shall
remain effective in the event the
claimant’s original attorney is re-
placed as attorney of record by another
member of the same law firm or an at-
torney employed by the same legal
services office.

(d) Decisions on applications for accred-
itation. The Chief Counsel with subject-
matter jurisdiction will conduct an in-
quiry and make an initial determina-
tion regarding any question relating to
the qualifications of a prospective serv-
ice organization representative, agent,
or attorney.

(1) If the Chief Counsel determines
that the prospective service organiza-
tion representative, agent, or attorney
meets the requirements for accredita-
tion in paragraph (a) or (b) of this sec-
tion, notification of accreditation will
be issued by the Chief Counsel and will
constitute authority to prepare,
present, and prosecute claims before an
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agency of original jurisdiction or the
Board of Veterans’ Appeals.

(2)(Q) If the Chief Counsel determines
that the prospective representative,
agent, or attorney does not meet the
requirements for accreditation, notifi-
cation will be issued by the Chief Coun-
sel concerning the reasons for dis-
approval, an opportunity to submit ad-
ditional information, and any restric-
tions on further application for accred-
itation. If an applicant submits addi-
tional evidence, the Chief Counsel will
consider such evidence and provide fur-
ther notice concerning his or her final
decision.

(ii) The determination of the Chief
Counsel regarding the qualifications of
a prospective service organization rep-
resentative, agent, or attorney is a
final adjudicative determination of an
agency of original jurisdiction that
may only be appealed to the Board of
Veterans’ Appeals.

(Authority: 38 U.S.C. 501(a), 5904)

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control numbers
2900-0018 and 2900-0605)

[63 FR 52421, Dec. 28, 1988, as amended at 55
FR 38057, Sept. 17, 1990; 68 FR 8545, Feb. 24,
2003; 71 FR 28586, May 17, 2006; 72 FR 58012,
Oct. 12, 2007; 73 FR 29871, May 22, 2008; 73 FR
29871, May 22, 2008; 81 FR 32649, May 24, 2016;
82 FR 6272, Jan. 19, 2017; 82 FR 26753, June 9,
2017; 84 FR 174, Jan. 18, 2019; 87 FR 37751,
June 24, 2022]

§14.630 Authorization for a particular
claim.

(a) Any person may be authorized to
prepare, present, and prosecute one
claim. A power of attorney executed on
VA Form 21-22a, ‘‘Appointment of At-
torney or Agent as Claimant’s Rep-
resentative,” and a statement signed
by the person and the claimant that no
compensation will be charged or paid
for the services, shall be filed with the
agency of original jurisdiction where
the claim is presented. The power of at-
torney identifies to VA the claimant’s
appointment of representation and au-
thorizes VA’s disclosure of information
to the person representing the claim-
ant.

(b) Representation may be provided
by an individual pursuant to this sec-
tion one time only. An exception to
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this limitation may be granted by the
General Counsel in unusual cir-
cumstances. Among the factors which
may be considered in determining
whether an exception will be granted
are:

(1) The number of accredited rep-
resentatives, agents, and attorneys op-
erating in the claimant’s geographic
region;

(2) Whether the claimant has unsuc-
cessfully sought representation from
other sources;

(3) The nature and status of the
claim; and

(4) Whether there exists unique cir-
cumstances which would render alter-
native representation inadequate.

(c) Persons providing representation
under this section must comply with
the laws administered by VA and with
the regulations governing practice be-
fore VA including the rules of conduct
in §14.632 of this part.

(d) Persons providing representation
under this section are subject to sus-
pension and or exclusion from rep-
resentation of claimants before VA on
the same grounds as apply to rep-
resentatives, agents, and attorneys in
§14.633 of this part.

(e) With respect to the limitation in
paragraph (b) of this section, a person
who had been authorized under para-
graph (a) of this section to represent a
claimant who later dies and is replaced
by a substitute pursuant to 38 CFR
3.1010 for purposes of processing the
claim to completion will be permitted
to represent the substitute if the proce-
dures of §14.631(g) are followed.

(Authority: 38 U.S.C. 501(a), 5121A, 5903)

[68 FR 8546, Feb. 24, 2003, as amended at 73
FR 29872, May 22, 2008; 79 FR 52983, Sept. 5,
2014]

§14.631 Powers of attorney; disclosure
of claimant information.

(a) A power of attorney, executed on
either VA Form 21-22, ‘‘Appointment of
Veterans Service Organization as
Claimant’s Representative,” or VA
Form 21-22a, ‘‘Appointment of Attor-
ney or Agent as Claimant’s Represent-
ative,” 1is required to represent a
claimant before VA and to authorize
VA’s disclosure of information to any
person or organization representing a
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claimant before the Department. With-
out the signature of a person providing
representation for a particular claim
under §14.630 of this part or an accred-
ited veterans service organization rep-
resentative, agent, or attorney, the ap-
pointment is invalid, and the person
appointed to provide representation is
under no obligation to do so. The power
of attorney shall meet the following re-
quirements:

(1) Contain signature by:

(i) The claimant, or

(ii) The claimant’s guardian, or

(iii) In the case of an incompetent,
minor, or otherwise incapacitated per-
son without a guardian, the following
in the order named—spouse, parent,
other relative or friend (if interests are
not adverse), or the director of the hos-
pital in which the claimant is main-
tained; and

(iv) An individual providing represen-
tation on a particular claim under
§14.630 of this part or an accredited
veterans service organization rep-
resentative, agent, or attorney; and

(2) Shall be presented to the appro-
priate VA office for filing in the vet-
eran’s claims folder.

(b) VA may, for any purpose, treat a
power of attorney naming as a claim-
ant’s representative an organization
recognized under §14.628, a particular
office of such an organization, or an in-
dividual representative of such an or-
ganization as an appointment of the
entire organization as the claimant’s
representative, unless the claimant
specifically indicates in the power of
attorney a desire to appoint only the
individual representative. Such specific
indication must be made in the space
on the power-of-attorney form for des-
ignation of the representative and
must use the word ‘‘only” with ref-
erence to the individual representative.

(c) An organization, individual pro-
viding representation on a particular
claim under §14.630, representative,
agent, or attorney named in a power of
attorney executed pursuant to para-
graph (a) of this section may withdraw
from representation provided before a
VA agency of original jurisdiction if
such withdrawal would not adversely
impact the claimant’s interests. This
section is applicable unless 38 CFR 20.6
governs withdrawal from the represen-
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tation. Withdrawal is also permissible
if a claimant persists in a course of ac-
tion that the organization or indi-
vidual providing representation reason-
ably believes is fraudulent or criminal
and is furthered through the represen-
tation of the organization or indi-
vidual; the claimant fails to uphold an
obligation to the organization or indi-
vidual providing representation regard-
ing the services of the organization or
individual; or other good cause for
withdrawal exists. An organization or
individual providing representation
withdraws from representation by noti-
fying the claimant, the VA organiza-
tion in possession of the claims file,
and the agency of original jurisdiction
in writing prior to taking any action to
withdraw and takes steps necessary to
protect the claimant’s interests includ-
ing, but not limited to, giving advance
notice to the claimant, allowing time
for appointment of alternative rep-
resentation, and returning any docu-
ments provided by VA in the course of
the representation to the agency of
original jurisdiction or pursuant to the
claimant’s instructions, to the organi-
zation or individual substituted as the
representative, agent, or attorney of
record. Upon withdrawing from rep-
resentation, all property of the claim-
ant must be returned to the claimant.
If the claimant is unavailable, all docu-
ments provided by VA for purposes of
representation must be returned to the
VA organization in possession of the
claims file. Any other property of the
claimant must be maintained by the
organization or individual according to
applicable law.

(d) Questions concerning the validity
or effect of powers of attorney shall be
referred to the appropriate District
Chief Counsel for initial determina-
tion. This determination may be ap-
pealed to the General Counsel.

(e)(1) Only one organization, rep-
resentative, agent, or attorney will be
recognized at one time in the prosecu-
tion of a particular claim. Except as
provided in §14.629(c) and paragraph
(f)(2) of this section, all transactions
concerning the claim will be conducted
exclusively with the recognized organi-
zation, representative, agent, or attor-
ney of record until notice of a change,
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if any, is received by the appropriate
office of VA.

(2) An organization named in a power
of attorney executed in accordance
with paragraph (a) of this section may
employ an attorney to represent a
claimant in a particular claim. Unless
the attorney is an accredited rep-
resentative of the organization, the
written consent of the claimant shall
be required.

(£)(1) A power of attorney may be re-
voked at any time, and an agent or at-
torney may be discharged at any time.
Unless a claimant specifically indi-
cates otherwise, the receipt of a new
power of attorney executed by the
claimant and the organization or indi-
vidual providing representation shall
constitute a revocation of an existing
power of attorney.

(2) If an agent or attorney limits the
scope of his or her representation re-
garding a particular claim by so indi-
cating on VA Form 21-22a, or a claim-
ant authorizes a person to provide rep-
resentation in a particular claim under
§14.630, such specific authority shall
constitute a revocation of an existing
general power of attorney filed under
paragraph (a) of this section only as it
pertains to, and during the pendency
of, that particular claim. Following the
final determination of such claim, the
general power of attorney shall remain
in effect as to any new or reopened
claim.

(g) If a request to substitute is grant-
ed pursuant to 38 CFR 3.1010, then a
new VA Form 21-22, ‘“‘Appointment of
Veterans Service Organization as
Claimant’s Representative,” or VA
Form 21-22a, ‘‘Appointment of Indi-
vidual as Claimant’s Representative,”
under paragraph (a) of this section is
required in order to represent the sub-
stitute before VA. If the substitute de-
sires representation on a one-time
basis pursuant to §14.630(a), a state-
ment signed by the person providing
representation and the substitute that
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no compensation will be charged or
paid for the services is also required.

(Authority: 38 U.S.C. 501(a), 5121A, 5902, 5903,
5904)

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control number
2900-0321)

[43 FR 46535, Oct. 10, 1978, as amended at 53
FR 52421, Dec. 28, 1983; 68 FR 8546, Feb. 24,
2003; 73 FR 29873, May 22, 2008; 79 FR 52983,
Sept. 5, 2014; 82 FR 26754, June 9, 2017; 84 FR
174, Jan. 18, 2019]

§14.632 Standards of conduct for per-
sons providing representation be-
fore the Department

(a)(1) All persons acting on behalf of
a claimant shall faithfully execute
their duties as individuals providing
representation on a particular claim
under §14.630, representatives, agents,
or attorneys.

(2) All individuals providing rep-
resentation are required to be truthful
in their dealings with claimants and
VA.

(b) An individual providing represen-
tation on a particular claim under
§14.630, representative, agent, or attor-
ney shall:

(1) Provide claimants with competent
representation before VA. Competent
representation requires the knowledge,
skill, thoroughness, and preparation
necessary for the representation. This
includes understanding the issues of
fact and law relevant to the claim as
well as the applicable provisions of
title 38, United States Code, and title
38, Code of Federal Regulations;

(2) Act with reasonable diligence and
promptness in representing claimants.
This includes responding promptly to
VA requests for information or assist-
ing a claimant in responding promptly
to VA requests for information.

(c) An individual providing represen-
tation on a particular claim under
§14.630, representative, agent, or attor-
ney shall not:

(1) Violate the standards of conduct
as described in this section;

(2) Circumvent a rule of conduct
through the actions of another;

(3) Engage in conduct involving
fraud, deceit, misrepresentation, or
dishonesty;
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(4) Violate any of the provisions of
title 38, United States Code, or title 38,
Code of Federal Regulations;

(5) Enter into an agreement for,
charge, solicit, or receive a fee that is
clearly unreasonable or otherwise pro-
hibited by law or regulation;

(6) Solicit, receive, or enter into
agreements for gifts related to services
for which a fee could not lawfully be
charged;

(7) Delay, without good cause, the
processing of a claim at any stage of
the administrative process;

(8) Mislead, threaten, coerce, or de-
ceive a claimant regarding benefits or
other rights under programs adminis-
tered by VA;

(9) Engage in, or counsel or advise a
claimant to engage in acts or behavior
prejudicial to the fair and orderly con-
duct of administrative proceedings be-
fore VA;

(10) Disclose, without the claimant’s
authorization, any information pro-
vided by VA for purposes of representa-
tion; or

(11) Engage in any other unlawful or
unethical conduct.

(d) In addition to complying with
standards of conduct for practice be-
fore VA in paragraphs (a) through (c) of
this section, an attorney shall not, in
providing representation to a claimant
before VA, engage in behavior or ac-
tivities prohibited by the rules of pro-
fessional conduct of any jurisdiction in
which the attorney is licensed to prac-
tice law.

(Authority: 38 U.S.C. 501(a), 5902, 5904)

[73 FR 29873, May 22, 2008, as amended at 84
FR 174, Jan. 18, 2019]

§14.633 Termination of accreditation
or authority to provide representa-
tion under § 14.630.

(a) Accreditation or authority to pro-
vide representation on a particular
claim under §14.630 may be suspended
or canceled at the request of an organi-
zation, individual providing represen-
tation under §14.630, representative,
agent, or attorney. When an organiza-
tion requests suspension or cancella-
tion of the accreditation of a represent-
ative due to misconduct or lack of
competence on the part of the rep-
resentative or because the representa-
tive resigned to avoid suspension or
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cancellation of accreditation for mis-
conduct or lack of competence, the or-
ganization shall inform VA of the rea-
son for the request for suspension or
cancellation and the facts and cir-
cumstances surrounding any incident
that led to the request.

(b) Accreditation shall be canceled at
such time as a determination is made
by the General Counsel that any re-
quirement of §14.629 is no longer met
by a representative, agent, or attorney.

(c) Accreditation or authority to pro-
vide representation on a particular
claim shall be canceled when the Gen-
eral Counsel finds, by clear and con-
vincing evidence, one or more of the
following:

(1) Violation of or refusal to comply
with the laws administered by VA or
with the regulations governing prac-
tice before VA including the standards
of conduct in §14.632;

(2) Knowingly presenting or pros-
ecuting a fraudulent claim against the
United States, or knowingly providing
false information to the United States;

(3) Demanding or accepting unlawful
compensation for preparing, pre-
senting, prosecuting, or advising or
consulting, concerning a claim;

(4) Knowingly presenting to VA a
frivolous claim, issue, or argument. A
claim, issue, or argument is frivolous if
the individual providing representation
under §14.630, representative, agent, or
attorney is unable to make a good
faith argument on the merits of the po-
sition taken or to support the position
taken by a good faith argument for an
extension, modification, or reversal of
existing law;

(5) Suspension or disbarment by any
court, bar, or Federal or State agency
to which such individual providing rep-
resentation under §14.630, representa-
tive, agent, or attorney was previously
admitted to practice, or disqualifica-
tion from participating in or appearing
before any court, bar, or Federal or
State agency and lack of subsequent
reinstatement;

(6) Charging excessive or unreason-
able fees for representation as deter-
mined by VA, the Court of Appeals for
Veterans Claims, or the United States
Court of Appeals for the Federal Cir-
cuit; or
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(7) Any other unlawful or unethical
practice adversely affecting an individ-
ual’s fitness for practice before VA.

(d) Accreditation or authority to pro-
vide representation on a particular
claim shall be canceled when the Gen-
eral Counsel finds that the perform-
ance of an individual providing rep-
resentation under §14.630, representa-
tive, agent, or attorney before VA dem-
onstrates a lack of the degree of com-
petence necessary to adequately pre-
pare, present, and prosecute claims for
veteran’s benefits. A determination
that the performance of an individual
providing representation under §14.630,
representative, agent, or attorney be-
fore VA demonstrates a lack of the de-
gree of competence required to rep-
resent claimants before VA will be
based upon consideration of the fol-
lowing factors:

(1) The relative complexity and spe-
cialized nature of the matter;

(2) The individual’s general experi-
ence;

(3) The individual’s training and ex-
perience; and

(4) The preparation and study the in-
dividual is able to give veterans bene-
fits matters and whether it is feasible
to refer such matters to, or associate
or consult with, an individual of estab-
lished competence in the field of prac-
tice.

(e) As to cancellation of accredita-
tion under paragraphs (c) or (d) of this
section, upon receipt of credible writ-
ten information from any source indi-
cating improper conduct, or incom-
petence, the Chief Counsel with sub-
ject-matter jurisdiction shall inform
the subject of the allegations about the
specific law, regulation, or policy al-
leged to have been violated or the na-
ture of the alleged incompetence and
the source of the complaint, and shall
provide the subject with the oppor-
tunity to respond. If the matter in-
volves an accredited representative of
a recognized organization, the notice
shall include contact with the rep-
resentative’s organization. When ap-
propriate, including situations where
no harm results to the claimant or VA,
the Chief Counsel will provide the sub-
ject with an opportunity to correct the
offending behavior before deciding
whether to proceed with a formal in-
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quiry. If the subject refuses to comply
and the matter remains unresolved, or
the behavior subsequently results in
harm to a claimant or VA, the Chief
Counsel shall immediately initiate a
formal inquiry into the matter.

(1) If the result of the inquiry does
not justify further action, the Chief
Counsel will close the inquiry and
maintain the record for 3 years.

(2) If the result of the inquiry justi-
fies further action, the Chief Counsel
shall:

(i) Inform the General Counsel of the
result of the inquiry and notify the in-
dividual providing representation
under §14.630, representative, agent or
attorney of an intent to cancel accredi-
tation or authority to provide rep-
resentation on a particular claim. The
notice will be sent to individuals pro-
viding representation on a particular
claim by certified or registered mail to
the individual’s last known address of
record as indicated on the VA Form 21—
22a on file with the agency of original
jurisdiction. The notice will be sent to
accredited individuals by certified or
registered mail to the individual’s last
known address of record as indicated in
VA’s accreditation records. The notice
will state the reason(s) for the can-
cellation proceeding and advise the in-
dividual to file an answer, in oath or
affidavit form or the form specified for
unsworn declarations under penalty of
perjury in 28 U.S.C. 1746, within 30 days
from the date the notice was mailed,
responding to the stated reasons for
cancellation and explaining why he or
she should not be suspended or ex-
cluded from practice before VA. The
notice will also advise the individual of
the right to submit additional evidence
and the right to request a hearing on
the matter. Requests for hearings must
be made in the answer. If the indi-
vidual does not file an answer with the
Office of the General Counsel within 30
days of the date that the Chief Counsel
mailed the notice, the Chief Counsel
shall close the record before the Office
of the General Counsel and forward it
with a recommendation to the General
Counsel for a final decision.

(ii) In the event that a hearing is not
requested, the Chief Counsel shall close
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the record before the Office of the Gen-
eral Counsel and forward it with a rec-
ommendation to the General Counsel
for a final decision.

(iii) The Chief Counsel may extend
the time to file an answer or request a
hearing for a reasonable period upon a
showing of sufficient cause.

(iv) For purposes of computing time
for responses to notices of intent to
cancel accreditation, days means cal-
endar days. In computing the time for
filing this response, the date on which
the notice was mailed by the Chief
Counsel shall be excluded. A response
postmarked prior to the expiration of
the 30th day shall be accepted as time-
ly filed. If the 30th day falls on a week-
end or legal holiday, the first business
day thereafter shall be included in the
computation. As used in this section,
legal holiday means New Year’s Day,
Birthday of Martin Luther King, Jr.,
Washington’s Birthday, Memorial Day,
Independence Day, Labor Day, Colum-
bus Day, Veterans Day, Thanksgiving
Day, Christmas Day, and any other day
appointed as a holiday by the President
or the Congress of the United States,
or by the State in which the individual
resides.

(f) If a hearing is requested, it will be
held at the VA Regional Office nearest
the individual’s principal place of busi-
ness. If the individual’s principal place
of business is Washington, DC, the
hearing will be held at the VA Central
Office or other VA facility in Wash-
ington, DC. For hearings conducted at
either location, the Chief Counsel with
subject-matter jurisdiction shall
present the evidence. The hearing offi-
cer shall not report, directly or indi-
rectly to, or be employed by the Gen-
eral Counsel or the head of the VA
agency of original jurisdiction before
which the individual provided represen-
tation. The hearing officer shall pro-
vide notice of the hearing to the indi-
vidual providing representation under
§14.630, representative, agent, or attor-
ney by certified or registered mail at
least 21 days before the date of the
hearing. Hearings shall not be sched-
uled before the completion of the 30-
day period for filing an answer to the
notice of intent to cancel accredita-
tion. The hearing officer will have au-
thority to administer oaths. The party
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requesting the hearing will have a
right to counsel, to present evidence,
and to cross-examine witnesses. Upon
request of the individual requesting the
hearing, an appropriate VA official des-
ignated in §2.1 of this chapter may
issue subpoenas to compel the attend-
ance of witnesses and the production of
documents necessary for a fair hearing.
The hearing shall be conducted in an
informal manner and court rules of evi-
dence shall not apply. Testimony shall
be recorded verbatim. The evidentiary
record shall be closed 10 days after the
completion of the hearing. The hearing
officer shall submit the entire hearing
transcript, any pertinent records or in-
formation, and a recommended finding
to the Chief Counsel within 30 days of
closing the record. The Chief Counsel
shall immediately forward the record
and the hearing officer’s recommenda-
tion to the General Counsel for a final
decision.

(g) The General Counsel may suspend
the accreditation of a representative,
agent, or attorney, under paragraphs
(b), (c), or (d) of this section, for a defi-
nite period or until the conditions for
reinstatement specified by the General
Counsel are satisfied. The General
Counsel shall reinstate an individual’s
accreditation at the end of the suspen-
sion period or upon verification that
the individual has satisfied the condi-
tions for reinstatement.

(h) The decision of the General Coun-
sel is a final adjudicative determina-
tion of an agency of original jurisdic-
tion that may only be appealed to the
Board of Veterans’ Appeals.

(1) Decisions issued before the effective
date of the moderniced review System.
Notwithstanding provisions in this sec-
tion for closing the record before the
Office of the General Counsel at the
end of the 30-day period for filing an
answer or 10 days after a hearing, ap-
peals of decisions issued before the ef-
fective date of the modernized review
system as provided in §19.2(a) of this
chapter shall be initiated and processed
using the procedures in 38 CFR parts 19
and 20 applicable to legacy appeals.
Nothing in this section shall be con-
strued to limit the Board’s authority
to remand a matter to which this para-
graph (h)(1) applies to the General
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Counsel under 38 CFR 20.904 for any ac-
tion that is essential for a proper ap-
pellate decision or the General Coun-
sel’s ability to issue a Supplemental
Statement of the Case under 38 CFR
19.31.

(2) Decisions issued on or after the ef-
fective date of the modernized review sys-
tem. Notwithstanding provisions in this
section for closing the record before
the Office of the General Counsel at the
end of the 30-day period for filing an
answer or 10 days after a hearing, ap-
peals of decisions issued on or after the
effective date of the modernized review
system as provided in §19.2(a) of this
chapter shall be initiated and processed
using the procedures in 38 CFR part 20
applicable to appeals under the mod-
ernized system.

(i) In cases where the accreditation of
an agent or attorney is suspended or
cancelled, the Office of the General
Counsel may notify all agencies,
courts, and bars to which the agent or
attorney is admitted to practice.

(j) The effective date for suspension
or cancellation of accreditation or au-
thority to provide representation on a
particular claim shall be the date upon
which the General Counsel’s final deci-
sion is rendered.

(Authority: 38 U.S.C. 501, 5902, 5904)

(The Office of Management and Budget has
approved the information collections re-
quirements in this section control number
2900-0018)

[63 FR 52422, Dec. 28, 1988, as amended at 72
FR 58012, Oct. 12, 2007; 73 FR 29874, May 22,
2008; 82 FR 26754, June 9, 2017; 84 FR 174, Jan.
18, 2019]

§14.634 Banks or trust companies act-
ing as guardians.

Banks or trust companies, corporate
entities, acting as guardians for claim-
ants, may be represented before adjudi-
cating agencies as authorized rep-
resentatives of claimants by an officer
or employee, including a regularly em-
ployed attorney, if the employee or at-
torney represents the corporation in
its fiduciary capacity.

(Authority: 38 U.S.C. 5903, 5904)

[43 FR 46535, Oct. 10, 1978. Redesignated and
amended at 57 FR 4104, Feb. 3, 1992; 638 FR
8547, Feb. 24, 2003]
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§14.635 Office space and facilities.

The Secretary may furnish office
space and facilities, if available, in
buildings owned or occupied by the De-
partment of Veterans Affairs, for the
use of paid full-time representatives of
recognized national organizations, and
for employees of recognized State or
tribal organizations who are accredited
to national organizations, for purposes
of assisting claimants in the prepara-
tion, presentation, and prosecution of
claims for Department of Veterans Af-
fairs benefits.

(a) Request for office space should be
made by an appropriate official of the
organization to the Director of the De-
partment of Veterans Affairs facility in
which space is desired and should set
forth:

(1) The number of full-time paid rep-
resentatives who will be permanently
assigned to the office;

(2) The number of secretarial or other
support staff who will be assigned to
the office;

(3) The number of claimants for
whom the organization holds powers of
attorney whose claims are within the
jurisdiction of the facility or who re-
side in the area served by the facility,
the number of such claimants whose
claims are pending, and the number of
claims prosecuted during the previous
three years; and

(4) Any other information the organi-
zation deems relevant to the allocation
of office space.

(b) When in the judgment of the Di-
rector office space and facilities pre-
viously granted could be better used by
the Department of Veterans Affairs, or
would receive more effective use or
serve more claimants if allocated to
another recognized national organiza-
tion, the Director may withdraw such
space or reassign such space to another
organization. In the case of a facility
under the control of the Veterans Ben-
efits Administration or the Veterans
Health Administration, the final deci-
sion on such matters will be made by
the Under Secretary for Benefits or the
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Under Secretary for Health,
tively.

(Authority: 38 U.S.C. 501(a), 5902)
[63 FR 52423, Dec. 28, 1988. Redesignated and

amended at 57 FR 4104, Feb. 3, 1992; 68 FR
8547, Feb. 24, 2003; 82 FR 6272, Jan. 19, 2017]

respec-

§14.636 Payment of fees for represen-
tation by agents and attorneys in
proceedings before Agencies of
Original Jurisdiction and before
the Board of Veterans’ Appeals.

(a) Applicability of rule. The provi-
sions of this section apply to the serv-
ices of accredited agents and attorneys
with respect to benefits under laws ad-
ministered by VA in all proceedings be-
fore the agency of original jurisdiction
or before the Board of Veterans’ Ap-
peals regardless of whether an appeal
has been initiated.

(b) Who may charge fees for representa-
tion. Only accredited agents and attor-
neys may receive fees from claimants
or appellants for their services pro-
vided in connection with representa-
tion. Recognized organizations (includ-
ing their accredited representatives
when acting as such) and individuals
recognized under §14.630 of this part
are not permitted to receive fees. An
agent or attorney who may also be an
accredited representative of a recog-
nized organization may not receive
such fees unless he or she has been
properly designated as an agent or at-
torney in accordance with §14.631 of
this part in his or her individual capac-
ity as an accredited agent or attorney.

(c) Circumstances under which fees may
be charged. Except as noted in para-
graph (d) of this section, agents and at-
torneys may only charge fees as fol-
lows:

(1)(i) Agents and attorneys may
charge claimants or appellants for rep-
resentation provided after an agency of
original jurisdiction has issued notice
of an initial decision on the claim or
claims if the notice of the initial deci-
sion was issued on or after the effective
date of the modernized review system
as provided in §19.2(a) of this chapter,
and the agent or attorney has complied
with the power of attorney require-
ments in §14.631 and the fee agreement
requirements in paragraph (g) of this
section. For purposes of this paragraph
(¢)(1)(i), an initial decision on a claim
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would include an initial decision on an
initial claim for an increase in rate of
benefit, an initial decision on a request
to revise a prior decision based on clear
and unmistakable error (unless fees are
permitted at an earlier point pursuant
to paragraph (c)(1)(ii) or paragraph
(c)(2)(ii) of this section), and an initial
decision on a supplemental claim that
was presented after the final adjudica-
tion of an earlier claim. However, a
supplemental claim will be considered
part of the earlier claim if the claim-
ant has continuously pursued the ear-
lier claim by filing any of the fol-
lowing, either alone or in succession: A
request for higher-level review, on or
before one year after the date on which
the agency of original jurisdiction
issued a decision; a supplemental
claim, on or before one year after the
date on which the agency of original
jurisdiction issued a decision; a Notice
of Disagreement, on or before one year
after the date on which the agency of
original jurisdiction issued a decision;
a supplemental claim, on or before one
year after the date on which the Board
of Veterans’ Appeals issued a decision;
or a supplemental claim, on or before
one year after the date on which the
Court of Appeals for Veterans Claims
issued a decision.

(ii) Agents and attorneys may charge
fees for representation provided with
respect to a request for revision of a
decision of an agency of original juris-
diction under 38 U.S.C. 5109A or the
Board of Veterans’ Appeals under 38
U.S.C. 7111 based on clear and unmis-
takable error if notice of the chal-
lenged decision on a claim or claims
was issued on or after the effective
date of the modernized review system
as provided in §19.2(a), and the agent or
attorney has complied with the power
of attorney requirements in §14.631 and
the fee agreement requirements in
paragraph (g) of this section.

(2)(1) Agents and attorneys may
charge claimants or appellants for rep-
resentation provided: After an agency
of original jurisdiction has issued a de-
cision on a claim or claims, including
any claim to reopen under 38 CFR
3.156(a) or for an increase in rate of a
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benefit; the agency of original jurisdic-
tion issued notice of that decision be-
fore the effective date of the modern-
ized review system as provided in
§19.2(a) of this chapter; a Notice of Dis-
agreement has been filed with respect
to that decision on or after June 20,
2007; and the agent or attorney has
complied with the power of attorney
requirements in §14.631 and the fee
agreement requirements in paragraph
(g) of this section.

(ii) Agents and attorneys may charge
fees for representation provided with
respect to a request for revision of a
decision of an agency of original juris-
diction under 38 U.S.C. 5109A or the
Board of Veterans’ Appeals under 38
U.S.C. 7111 based on clear and unmis-
takable error if notice of the chal-
lenged decision was issued before the
effective date of the modernized review
system as provided in §19.2(a); a Notice
of Disagreement was filed with respect
to the challenged decision on or after
June 20, 2007; and the agent or attorney
has complied with the power of attor-
ney requirements in §14.631 and the fee
agreement requirements in paragraph
(g) of this section.

(3) In cases in which a Notice of Dis-
agreement was filed on or before June
19, 2007, agents and attorneys may
charge fees only for services provided
after both of the following conditions
have been met:

(i) A final decision was promulgated
by the Board with respect to the issue,
or issues, involved in the appeal; and

(ii) The agent or attorney was re-
tained not later than 1 year following
the date that the decision by the Board
was promulgated. (This condition will
be considered to have been met with re-
spect to all successor agents or attor-
neys acting in the continuous prosecu-
tion of the same matter if a prede-
cessor was retained within the required
time period.)

(4) Except as noted in paragraph (i) of
this section and §14.637(d), the agency
of original jurisdiction that issued the
decision referenced in paragraph (c)(1)
or (2) of this section shall determine
whether an agent or attorney is eligi-
ble for fees under this section. The
agency of original jurisdiction’s eligi-
bility determination is a final adju-
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dicative action that may only be ap-
pealed to the Board.

(d) Ezxceptions—(1) Chapter 37 loans.
With respect to services of agents and
attorneys provided after October 9,
1992, a reasonable fee may be charged
or paid in connection with any pro-
ceeding in a case arising out of a loan
made, guaranteed, or insured under
chapter 37, United States Code, even
though the conditions set forth in
paragraph (c) of this section are not
met.

(2) Payment of fee by disinterested third
party. (i) An agent or attorney may re-
ceive a fee or salary from an organiza-
tion, governmental entity, or other dis-
interested third party for representa-
tion of a claimant or appellant even
though the conditions set forth in
paragraph (c) of this section have not
been met. An organization, govern-
mental entity, or other third party is
considered disinterested only if the en-
tity or individual does not stand to
benefit financially from the successful
outcome of the claim. In no such case
may the attorney or agent charge a fee
which is contingent, in whole or in
part, on whether the matter is resolved
in a manner favorable to the claimant
or appellant.

(ii) For purposes of this part, a per-
son shall be presumed not to be disin-
terested if that person is the spouse,
child, or parent of the claimant or ap-
pellant, or if that person resides with
the claimant or appellant. This pre-
sumption may be rebutted by clear and
convincing evidence that the person in
question has no financial interest in
the success of the claim.

(iii) The provisions of paragraph (g)
of this section (relating to fee agree-
ments) shall apply to all payments or
agreements to pay involving disin-
terested third parties. In addition, the
agreement shall include or be accom-
panied by the following statement,
signed by the attorney or agent: “‘I cer-
tify that no agreement, oral or other-
wise, exists under which the claimant
or appellant will provide anything of
value to the third-party payer in this
case in return for payment of my fee or
salary, including, but not limited to,
reimbursement of any fees paid.”
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(e) Fees permitted. Fees permitted for
services of an agent or attorney admit-
ted to practice before VA must be rea-
sonable. They may be based on a fixed
fee, hourly rate, a percentage of bene-
fits recovered, or a combination of such
bases. Factors considered in deter-
mining whether fees are reasonable in-
clude:

(1) The extent and type of services
the representative performed;

(2) The complexity of the case;

(3) The level of skill and competence
required of the representative in giving
the services;

(4) The amount of time the represent-
ative spent on the case;

(6) The results the representative
achieved, including the amount of any
benefits recovered;

(6) The level of review to which the
claim was taken and the level of the re-
view at which the representative was
retained;

(7) Rates charged by other represent-
atives for similar services;

(8) Whether, and to what extent, the
payment of fees is contingent upon the
results achieved; and

(9) If applicable, the reasons why an
agent or attorney was discharged or
withdrew from representation before
the date of the decision awarding bene-
fits.

(f) Presumptions and discharge. (1)
Fees which do not exceed 20 percent of
any past-due benefits awarded as de-
fined in paragraph (h)(3) of this section
shall be presumed to be reasonable if
the agent or attorney provided rep-
resentation that continued through the
date of the decision awarding benefits.
Fees which exceed 33% percent of any
past-due benefits awarded shall be pre-
sumed to be unreasonable. These pre-
sumptions may be rebutted through an
examination of the factors in para-
graph (e) of this section establishing
that there is clear and convincing evi-
dence that a fee which does not exceed
20 percent of any past-due benefits
awarded is not reasonable or that a fee
which exceeds 33% percent is reason-
able in a specific circumstance.

(2) With regard to a fee agreement in
which the amount of the fee is contin-
gent on the claimant receiving an
award of benefits, a reasonable fee for
an agent or attorney who is discharged

§14.636

by the claimant or withdraws from rep-
resentation before the date of the deci-
sion awarding benefits is one that fair-
ly and accurately reflects his or her
contribution to and responsibility for
the benefits awarded. The amount of
the fee is informed by an examination
of the factors in paragraph (e) of this
section.

(g) Fee agreements. All agreements for
the payment of fees for services of
agents and attorneys (including agree-
ments involving fees or salary paid by
an organization, governmental entity
or other disinterested third party)
must be in writing and signed by both
the claimant or appellant and the
agent or attorney.

(1) To be valid, a fee agreement must
include the following:

(i) The name of the veteran,

(ii) The name of the claimant or ap-
pellant if other than the veteran,

(iii) The name of any disinterested
third-party payer (see paragraph (d)(2)
of this section) and the relationship be-
tween the third-party payer and the
veteran, claimant, or appellant,

(iv) The applicable VA file number,
and

(v) The specific terms under which
the amount to be paid for the services
of the attorney or agent will be deter-
mined.

(2) Fee agreements must also clearly
specify if VA is to pay the agent or at-
torney directly out of past due bene-
fits. A direct-pay fee agreement is a fee
agreement between the claimant or ap-
pellant and an agent or attorney pro-
viding for payment of fees out of past-
due benefits awarded directly to an
agent or attorney. A fee agreement
that does not clearly specify that VA is
to pay the agent or attorney out of
past-due benefits or that specifies a fee
greater than 20 percent of past-due ben-
efits awarded by VA shall be considered
to be an agreement in which the agent
or attorney is responsible for collecting
any fees for representation from the
claimant without assistance from VA.

(3) A copy of a direct-pay fee agree-
ment, as defined in paragraph (g)(2) of
this section, must be filed with the
agency of original jurisdiction within
30 days of its execution. A copy of any
fee agreement that is not a direct-pay
fee agreement must be filed with the
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Office of the General Counsel within 30
days of its execution by mailing the
copy to the following address: Office of
the General Counsel (022D), Depart-
ment of Veterans Affairs, 810 Vermont
Avenue NW., Washington, DC 20420.
Only fee agreements that do not pro-
vide for the direct payment of fees,
documents related to review of fees
under paragraph (i) of this section, and
documents related to review of ex-
penses under §14.637, may be filed with
the Office of the General Counsel. All
documents relating to the adjudication
of a claim for VA benefits, including
any correspondence, evidence, or argu-
ment, must be filed with the agency of
original jurisdiction, Board of Vet-
erans’ Appeals, or other VA office as
appropriate.

(h) Payment of fees by Department of
Veterans Affairs directly to an agent or
attorney from past-due benefits. (1) Sub-
ject to the requirements of the other
paragraphs of this section, including
paragraphs (c¢) and (e), the claimant or
appellant and an agent or attorney
may enter into a fee agreement pro-
viding that payment for the services of
the agent or attorney will be made di-
rectly to the agent or attorney by VA
out of any past-due benefits awarded in
any proceeding before VA or the United
States Court of Appeals for Veterans
Claims. VA will charge and collect an
assessment out of the fees paid directly
to agents or attorneys from past-due
benefits awarded. The amount of such
assessment shall be equal to five per-
cent of the amount of the fee required
to be paid to the agent or attorney, but
in no event shall the assessment exceed
$100. Such an agreement will be hon-
ored by VA only if the following condi-
tions are met:

(i) The total fee payable (excluding
expenses) does not exceed 20 percent of
the total amount of the past-due bene-
fits awarded,

(ii) The amount of the fee is contin-
gent on whether or not the claim is re-
solved in a manner favorable to the
claimant or appellant, and

(iii) The award of past-due benefits
results in a cash payment to a claim-
ant or an appellant from which the fee
may be deducted. (An award of past-
due benefits will not always result in a
cash payment to a claimant or an ap-
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pellant. For example, no cash payment
will be made to military retirees unless
there is a corresponding waiver of re-
tirement pay. (See 38 U.S.C. 5304(a) and
38 CFR 3.750)

(2) For purposes of this paragraph (h),
a claim will be considered to have been
resolved in a manner favorable to the
claimant or appellant if all or any part
of the relief sought is granted.

(3) For purposes of this paragraph (h),
“past-due benefits’”> means a non-
recurring payment resulting from a
benefit, or benefits, granted on appeal
or awarded on the basis of a claim re-
adjudicated after a denial by a VA
agency of original jurisdiction or the
Board of Veterans’ Appeals or the lump
sum payment that represents the total
amount of recurring cash payments
that accrued between the effective date
of the award, as determined by applica-
ble laws and regulations, and the date
of the grant of the benefit by the agen-
cy of original jurisdiction, the Board of
Veterans’ Appeals, or an appellate
court.

(i) When the benefit granted on ap-
peal, or as the result of the readjudi-
cated claim, is service connection for a
disability, the ‘“‘past-due benefits’” will
be based on the initial disability rating
assigned by the agency of original ju-
risdiction following the award of serv-
ice connection. The sum will equal the
payments accruing from the effective
date of the award to the date of the ini-
tial disability rating decision. If an in-
creased evaluation is subsequently
granted as the result of an appeal of
the disability evaluation initially as-
signed by the agency of original juris-
diction, and if the agent or attorney
represents the claimant or appellant in
that phase of the claim, the agent or
attorney will be paid a supplemental
payment based upon the increase
granted on appeal, to the extent that
the increased amount of disability is
found to have existed between the ini-
tial effective date of the award fol-
lowing the grant of service connection
and the date of the rating action imple-
menting the appellate decision grant-
ing the increase.

(ii) Unless otherwise provided in the
fee agreement between the claimant or
appellant and the agent or attorney,
the agent’s or attorney’s fees will be
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determined on the basis of the total
amount of the past-due benefits even
though a portion of those benefits may
have been apportioned to the claim-
ant’s or appellant’s dependents.

(iii) If an award is made as the result
of favorable action with respect to sev-
eral issues, the past-due benefits will
be calculated only on the basis of that
portion of the award which results
from action taken on issues concerning
which the criteria in paragraph (c) of
this section have been met.

(4) As required by paragraph (g)(3) of
this section, the agent or attorney
must file with the agency of original
jurisdiction within 30 days of the date
of execution a copy of the agreement
providing for the direct payment of
fees out of any benefits subsequently
determined to be past due.

(1) Motion for review of fee agreement.
Before the expiration of 120 days from
the date of the final VA action, the Of-
fice of the General Counsel may review
a fee agreement between a claimant or
appellant and an agent or attorney
upon its own motion or upon the mo-
tion of the claimant or appellant. The
Office of the General Counsel may
order a reduction in the fee called for
in the agreement if it finds by a pre-
ponderance of the evidence, or by clear
and convincing evidence in the case of
a fee presumed reasonable under para-
graph (f) of this section, that the fee is
unreasonable. The Office of the General
Counsel may approve a fee presumed
unreasonable under paragraph (f) of
this section if it finds by clear and con-
vincing evidence that the fee is reason-
able. The Office of the General Coun-
sel’s review of the agreement under
this paragraph will address the issues
of eligibility under paragraph (c) of
this section and reasonableness under
paragraph (e) of this section. The Of-
fice of the General Counsel will limit
its review and decision under this para-
graph to the issue of reasonableness if
another agency of original jurisdiction
has reviewed the agreement and made
an eligibility determination under
paragraph (c) of this section. Motions
for review of fee agreements must be in
writing and must include the name of
the veteran, the name of the claimant
or appellant if other than the veteran,
and the applicable VA file number.
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Such motions must set forth the rea-
son, or reasons, why the fee called for
in the agreement is unreasonable and
must be accompanied by all evidence
the moving party desires to submit.

(1) A claimant’s or appellant’s mo-
tion for review of a fee agreement must
be served on the agent or attorney and
must be filed at the following address:
Office of the General Counsel (022D),
810 Vermont Avenue, NW., Washington,
DC 20420. The agent or attorney may
file a response to the motion, with any
relevant evidence, with the Office of
the General Counsel not later than 30
days from the date on which the claim-
ant or appellant served the motion on
the agent or attorney. Such responses
must be served on the claimant or ap-
pellant. The claimant or appellant then
has 15 days from the date on which the
agent or attorney served a response to
file a reply with the Office of the Gen-
eral Counsel. Such replies must be
served on the agent or attorney.

(2) The Deputy Chief Counsel with
subject-matter jurisdiction shall ini-
tiate the Office of the General Coun-
sel’s review of a fee agreement on its
own motion by serving the motion on
the agent or attorney and the claimant
or appellant. The agent or attorney
may file a response to the motion, with
any relevant evidence, with the Office
of the General Counsel (022D), 810
Vermont Avenue, NW., Washington, DC
20420, not later than 30 days from the
date on which the Office of the General
Counsel served the motion on the agent
or attorney. Such responses must be
served on the claimant or appellant.

(3) The Office of the General Counsel
shall close the record before the Office
of the General Counsel in proceedings
to review fee agreements 15 days after
the date on which the agent or attor-
ney served a response on the claimant
or appellant, or 30 days after the claim-
ant, appellant, or the Office of the Gen-
eral Counsel served the motion on the
agent or attorney if there is no re-
sponse. The Deputy Chief Counsel with
subject-matter jurisdiction may, for a
reasonable period upon a showing of
sufficient cause, extend the time for an
agent or attorney to serve an answer or
for a claimant or appellant to serve a
reply. The Deputy Chief Counsel shall

677



§14.637

forward the record and a recommenda-
tion to the General Counsel or his or
her designee for a final decision. Unless
either party files a Notice of Disagree-
ment, the agent or attorney must re-
fund any excess payment to the claim-
ant or appellant not later than the ex-
piration of the time within which the
Office of the General Counsel’s decision
may be appealed to the Board of Vet-
erans’ Appeals.

(j) In addition to whatever other pen-
alties may be prescribed by law or reg-
ulation, failure to comply with the re-
quirements of this section may result
in proceedings under §14.633 of this
chapter to terminate the agent’s or at-
torney’s accreditation to practice be-
fore VA.

(k)(1) Decisions issued before the effec-
tive date of the modernized review system.
Notwithstanding provisions in this sec-
tion for closing the record before the
Office of the General Counsel at the
end of the 30-day period for serving a
response or 15 days after the date on
which the agent or attorney served a
response, appeals of decisions issued
before the effective date of the modern-
ized review system as provided in
§19.2(a) of this chapter, shall be initi-
ated and processed using the proce-
dures in 38 CFR parts 19 and 20 applica-
ble to legacy appeals. Nothing in this
section shall be construed to limit the
Board’s authority to remand a matter
to the General Counsel under 38 CFR
20.904 for any action that is essential
for a proper appellate decision or the
General Counsel’s ability to issue a
Supplemental Statement of the Case
under 38 CFR 19.31.

(2) Decisions issued on or after the ef-
fective date of the modernized review Sys-
tem. Notwithstanding provisions in this
section for closing the record before
the Office of the General Counsel at the
end of the 30-day period for serving a
response or 15 days after the date on
which the agent or attorney served a
response, appeals of decisions issued on
or after the effective date of the mod-
ernized review system as provided in
§19.2(a) of this chapter, shall be initi-
ated and processed using the proce-

38 CFR Ch. | (7-1-23 Edition)

dures in 38 CFR part 20 applicable to
appeals under the modernized system.

(Authority: 38 U.S.C. 5902, 5904, 5905)

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control number
2900-0605)

[73 FR 29875, May 22, 2008, as amended at 80
FR 81193, Dec. 29, 2015; 82 FR 26754, June 9,
2017; 84 FR 175, Jan. 18, 2019]

§14.637 Payment of the expenses of
agents and attorneys in pro-
ceedings before Agencies of Origi-
nal Jurisdiction and before the
Board of Veterans’ Appeals.

(a) Applicability of rule. The provi-
sions of this section apply to the serv-
ices of accredited agents and attorneys
with respect to benefits under laws ad-
ministered by VA in all proceedings be-
fore the agency of original jurisdiction
or before the Board of Veterans’ Ap-
peals regardless of whether an appeal
has been initiated.

(b) General. Any agent or attorney
may be reimbursed for expenses in-
curred on behalf of a veteran or a vet-
eran’s dependents or survivors in the
prosecution of a claim for benefits
pending before VA. Whether such an
agent or attorney will be reimbursed
for expenses and the method of such re-
imbursement is a matter to be deter-
mined by the agent or attorney and the
claimant or appellant in the fee agree-
ment filed with the Office of the Gen-
eral Counsel or the agency of original
jurisdiction under §14.636 of this part.
Expenses are not payable directly to
the agent or attorney by VA out of
benefits determined to be due to a
claimant or appellant.

(c) Nature of expenses subject to reim-
bursement. ‘‘Expenses’ include non-
recurring expenses incurred directly in
the prosecution of a claim for benefits
on behalf of a claimant or appellant.
Examples of such expenses include ex-
penses for travel specifically to attend
a hearing with respect to a particular
claim, the cost of copies of medical
records or other documents obtained
from an outside source, and the cost of
obtaining the services of an expert wit-
ness or an expert opinion. ‘‘Expenses’
do not include normal overhead costs
of the agent or attorney such as office
rent, utilities, the cost of obtaining or
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operating office equipment or a legal
library, salaries of the representative
and his or her support staff, and the
cost of office supplies.

(d) Expense charges permitted; motion
for review of expenses. Reimbursement
for the expenses of an agent or attor-
ney may be obtained only if the ex-
penses are reasonable. The Office of the
General Counsel may review the ex-
penses charged by an agent or attorney
upon its own motion or the motion of
the claimant or appellant and may
order a reduction in the expenses
charged if it finds that they are exces-
sive or unreasonable. The Office of the
General Counsel’s review of expenses
under this paragraph will address the
issues of eligibility under §14.636(c) and
reasonableness. The Office of the Gen-
eral Counsel will limit its review and
decision under this paragraph to the
issue of reasonableness if another agen-
cy of original jurisdiction has reviewed
the fee agreement between the claim-
ant and the agent or attorney and de-
termined that the agent or attorney is
eligible for reimbursement of expenses.
Motions for review of expenses must be
in writing and must include the name
of the veteran, the name of the claim-
ant or appellant if other than the vet-
eran, and the applicable VA file num-
ber. Such motions must specifically
identify which expenses charged are
unreasonable; must set forth the rea-
son, or reasons, why such expenses are
excessive or unreasonable and must be
accompanied by all evidence the claim-
ant or appellant desires to submit. Fac-
tors considered in determining whether
expenses are excessive or unreasonable
include the complexity of the case, the
potential extent of benefits recover-
able, and whether travel expenses are
in keeping with expenses normally in-
curred by other representatives.

(1) A claimant’s or appellant’s mo-
tion for review of expenses must be
served on the agent or attorney and
must be filed at the following address:
Office of the General Counsel (022D),
810 Vermont Avenue, NW., Washington,
DC 20420. The agent or attorney may
file a response to the motion, with any
accompanying evidence, with the Of-
fice of the General Counsel not later
than 30 days from the date on which
the claimant or appellant served the
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motion on the agent or attorney. Such
responses must be served on the claim-
ant or appellant. The claimant or ap-
pellant then has 15 days from the date
on which the agent or attorney served
a response to file a reply with the Of-
fice of the General Counsel. Such re-
plies must be served on the agent or at-
torney.

(2) The Deputy Chief Counsel with
subject-matter jurisdiction shall ini-
tiate the Office of the General Coun-
sel’s review of expenses on its own mo-
tion by serving the motion on the
agent or attorney and the claimant or
appellant. The agent or attorney may
file a response to the motion, with any
accompanying evidence, with the Of-
fice of the General Counsel (022D), 810
Vermont Avenue, NW., Washington, DC
20420, not later than 30 days from the
date on which the Office of the General
Counsel served the motion on the agent
or attorney. Such responses must be
served on the claimant or appellant.

(3) The Office of the General Counsel
shall close the record before the Office
of the General Counsel in proceedings
to review expenses 15 days after the
date on which the agent or attorney
served a response on the claimant or
appellant, or 30 days after the claim-
ant, appellant, or the Office of the Gen-
eral Counsel served the motion on the
agent or attorney if there is no re-
sponse. The Deputy Chief Counsel with
subject-matter jurisdiction may, for a
reasonable period upon a showing of
sufficient cause, extend the time for an
agent or attorney to serve an answer or
for a claimant or appellant to serve a
reply. The Deputy Chief Counsel shall
forward the record and a recommenda-
tion to the General Counsel or his or
her designee for a final decision. Unless
either party files a Notice of Disagree-
ment, the agent or attorney must re-
fund any excess payment to the claim-
ant or appellant not later than the ex-
piration of the time within which the
Office of the General Counsel’s decision
may be appealed to the Board of Vet-
erans’ Appeals.

(e) In addition to whatever other pen-
alties may be prescribed by law or reg-
ulation, failure to comply with the re-
quirements of this section may result
in proceedings under §14.633 of this
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part to terminate the agent’s or attor-
ney’s accreditation to practice before
VA.

(f)(1) Decisions issued before the effec-
tive date of the modernized review system.
Notwithstanding provisions in this sec-
tion for closing the record before the
Office of the General Counsel at the
end of the 30-day period for serving a
response or 15 days after the date on
which the agent or attorney served a
response, appeals of decisions issued
before the effective date of the modern-
ized review system as provided in
§19.2(a) of this chapter, shall be initi-
ated and processed using the proce-
dures in 38 CFR parts 19 and 20 applica-
ble to legacy appeals. Nothing in this
section shall be construed to limit the
Board’s authority to remand a matter
to the General Counsel under 38 CFR
20.904 for any action that is essential
for a proper appellate decision or the
General Counsel’s ability to issue a
Supplemental Statement of the Case
under 38 CFR 19.31.

(2) Decisions issued on or after the ef-
fective date of the modernized review Sys-
tem. Notwithstanding provisions in this
section for closing the record before
the Office of the General Counsel at the
end of the 30-day period for serving a
response or 15 days after the date on
which the agent or attorney served a
response, appeals of decisions issued on
or after the effective date of the mod-
ernized review system as provided in
§19.2(a) of this chapter, shall be initi-
ated and processed using the proce-
dures in 38 CFR part 20 applicable to
appeals under the modernized system.

(Authority: 38 U.S.C. 5904)

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control number
2900-0085)

[78 FR 29878, May 22, 2008, as amended at 80

FR 81194, Dec. 29, 2015; 82 FR 26754, June 9,
2017; 84 FR 176, Jan. 18, 2019]

PERSONNEL CLAIMS

§14.664 Scope of authority and effec-
tive date.

Pub. L. 88-558 (78 Stat. 767), approved
August 31, 1964, as amended, authorizes
the Secretary or the Secretary’s des-
ignee to settle and pay a claim for not
more than $40,000 made by a civilian of-
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ficer or employee of the Department of
Veterans Affairs for damage to, or loss
of personal property incident to such
person’s service. Authority is delegated
by §2.6(e)(5) of this chapter to the Gen-
eral Counsel, Deputy General Counsel,
Assistant General Counsel (Profes-
sional Staff Group III), and the Deputy
Assistant General Counsel, of said staff
group and the Regional Counsel and
those acting for them to settle and pay
such claims on behalf of the Secretary,
and such settlement shall be final and
conclusive.

(Authority: 31 U.S.C. 3721(b))
[42 FR 41421, Aug. 17, 1977, as amended at 49

FR 47005, Nov. 30, 1984; 556 FR 48841, Nov. 23,
1990]

§14.665 Claims.

(a) The claim must be presented in
writing on VA Form 2-4760, Employee’s
Claim for Reimbursement for Personal
Property Damaged or Lost Incident to
Employment. It will be submitted to
the personnel office where the claim
originates within 2 years after it ac-
crues except that if the claim accrues
in time of war or in time of armed con-
flict in which any Armed Force of the
United States is engaged or if such war
or armed conflict intervenes within 2
years after it accrues, and if good cause
is shown, the claim may be presented
not later than 2 years after that cause
ceases to exist. The claim must be exe-
cuted and certified by the officer or the
employee suffering the loss or damage,
or in the event of his or her death, by
the surviving spouse, children, father
or mother or both, or brothers or sis-
ters or both. Claims of survivors shall
be settled and paid in the order named.
All claims must contain the following:

(1) The date, time, and place the loss
or damage occurred and the cir-
cumstances surrounding such loss or
damage, together with the supporting
statements of any witnesses who can
verify such facts.

(2) In the event of damage, the date
of acquisition, original cost, condition
before damage, and at least two esti-
mates of the cost of repair or replace-
ment. In the event of loss, the date of
acquisition, the original cost, the con-
dition, and an estimate of the reason-
able market value of the article or ar-
ticles.
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(3) A statement as to any claims or
potential claim he or she may have for
indemnification of the loss or damage
against other than the United States
and whether he or she will assign such
to the United States and cooperate in
its prosecution. Where such claim or
potential claim is against a carrier or
insurer, evidence that a timely claim
has been properly made. Where a recov-
ery from the carrier or his or her in-
surer has been obtained or offered, such
information shall be included.

(4) In cases involving damage or de-
struction of personal property by pa-
tients or domiciliary members, a state-
ment as to whether a claim was filed
pursuant to 38 U.S.C. 703(a)(5) and
whether such claim has been finally de-
nied.

(b) The Personnel Officer receiving
the claim will forward same to the per-
son designated to investigate accidents
at the station pursuant to §14.605 with-
in 5 days after receipt.

(c) The employee designated pursu-
ant to §14.605 will ascertain if such
claim is complete in all respects and
conduct such investigation as is nec-
essary to establish all facts required to
properly evaluate the claim both as to
merit and the reasonable amount pay-
able for the loss or damage. Where it is
indicated that the claimant may have
a potential claim against other than
the United States, the employee des-
ignated will secure a suitable assign-
ment of all right and title to such
claim, to the extent the United States
makes reimbursement, and the agree-
ment of the claimant to furnish such
evidence as may be necessary to pursue
such claim. If the potential claim is
against a carrier or insurer, the em-
ployee designated will ascertain that
the claimant has filed a timely proper
claim and procure evidence thereof.
The employee designated will also in-
clude information concerning any offer
of settlement the carrier may have
made. The completed investigation,
original claim and supporting evidence
will be forwarded to the appropriate
Regional Counsel.

[38 FR 5475, Mar. 1, 1973, as amended at 42 FR
41421, Aug. 17, 1977]

§14.667
§14.666 Regional Counsel
bility.

(a) The Regional Counsel having ju-
risdiction will conduct such additional
investigation as is deemed necessary to
establish all facts required. If the
claimant has a potential claim for in-
demnification against other than the
United States, the Regional Counsel
will ascertain that a suitable assign-
ment, legally enforceable, of all right
and title to such claim, to the extent
the United States makes reimburse-
ment, and the agreement of the claim-
ant to furnish such evidence as may be
necessary to pursue such claim is of
record. If such potential claim is
against a carrier or insurer, the Re-
gional Counsel will ascertain that
claimant has filed a timely proper
claim against the carrier or insurer
and review same for legal sufficiency.

(b) The Regional Counsel having ju-
risdiction over a claim will not author-
ize payment thereon unless the re-
quirement of §§14.664 through 14.667 are
met. In determining the equitable
value of a claim, the depreciation
schedule issued by the General Counsel
will be used as a guide.

[42 FR 41422, Aug. 17, 1977]

§14.667 Claims payable.

(a) No claim shall be paid unless
timely filed in proper form as provided
in §14.665 and the preponderance of the
evidence establishes that the loss or
damage:

(1) Actually occurred and the amount
claimed is reasonable,

(2) Was incident to the employee’s
service and his or her possession of the
property was reasonable, useful, or
proper under the circumstances,

(3) Did not occur at quarters occupied
within the 50 States or the District of
Columbia that were not assigned to the
claimant or otherwise provided in kind
by the United States.

(4) Was not caused wholly or partly
by the negligent act of claimant, the
claimant’s agent, or employee, and
that the claimant has no right to in-
demnification for the loss or damage
from other than the United States, ex-
cept to the extent that the claimant
assigns such right to the United States
and agrees to furnish evidence required

responsi-
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to enable the United States to enforce
such right. In the event there is a right
to recovery for the loss or damage from
a carrier or insurer the claimant will
be required to file a timely claim for
such recovery before consideration of
the claim against the United States.

(b) No claim for the cost of repair or
replacement of personal property of
employees damaged or destroyed by pa-
tients or domiciliary members while
such employees are engaged in the per-
formance of official duties shall be en-
tertained under §§14.664 through 14.667,
unless claim filed pursuant to 38 U.S.C.
703(a)(b) (§17.78 of this chapter) has
been finally denied for the reason that
such claim did not meet the criteria es-
tablished by that law.

[38 FR 5475, Mar. 1, 1973, as amended at 42 FR
41422, Aug. 17, 1977]

§14.668

(a) Disallowed claims. Claimants will
be promptly notified of the disallow-
ance of a claim and the reasons there-
for.

(b) Allowed claims—(1) Reimbursement
in kind. Where a claim is allowed and it
is determined to be to the advantage of
the Government, reimbursement will
be made in kind. The official author-
izing settlement will request the Direc-
tor, Supply Service, Veterans Health
Services and Research Administration,
to procure the necessary article or ar-
ticles and deliver same to the claim-
ant.

(2) Reimbursement by check. The offi-
cial authorizing settlement will for-
ward allowed claims, other than those
requiring reimbursement in Kkind, to
the Finance activity at the Depart-
ment of Veterans Affairs installation
where the claim arose. That activity
will audit the claim, which if found
proper for payment, will be scheduled
on SF 1166, Voucher and Schedule of
Payments, and forwarded to the appro-
priate Regional Disbursing Office for
payment.

[38 FR 5475, Mar. 1, 1973, as amended at 42 FR
41422, Aug. 17, 1977]

Disposition of claims.

§14.669 Fees of agents or attorneys;
penalty.

The Military Personnel and Civilian
Employees’ Claims Act of 1964 (Pub. L.
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88-558; 78 Stat. 767) was amended by
Pub. L. 89-185 (79 Stat. 789), on Sep-
tember 15, 1965, by adding a new sec-
tion which provided that no more than
10 percent of the amount paid in settle-
ment of each individual claim sub-
mitted and settled under the authority
of the Act shall be paid or delivered to
or received by any agent or attorney
on account of services rendered in con-
nection with that claim. Any person
violating the provisions of this Act is
deemed to be guilty of a misdemeanor
and upon conviction thereof shall be
fined in any sum not exceeding $1,000.

[38 FR 5475, Mar. 1, 1973]

COMMITMENTS—FIDUCIARIES

SOURCE: 42 FR 41422, Aug. 17, 1977, unless
otherwise noted.

§14.700 Court cost and expenses; com-
mitment, restoration, fiduciary ap-
pointments.

It is the responsibility of the Re-
gional Counsel to assure the protection
of the veteran, his or her beneficiaries,
and their estates in State court pro-
ceedings involving commitment and
restoration, and the appointment of fi-
duciaries. To this end certain expenses
such as court costs, publication fees,
recording fees, transportation expenses
and fees for medical testimony may be
authorized by the Regional Counsel.
Payment of these costs will be borne
by the administration concerned. How-
ever, every effort will be made by the
Regional Counsel to avoid having these
costs imposed on the Department of
Veterans Affairs. The travel and per
diem cost of the Regional Counsel per-
sonnel will be borne by the Regional
Counsel.

§14.701 Commitment and restoration
proceedings.

(a) State institutions. Regional Coun-
sels are authorized to cooperate with
State courts, including the production
of required records in the commitment
of veterans to State hospitals or in
their restoration to full civil rights.

(b) Department of Veterans Affairs in-
stitutions—(1) Assistance to courts in com-
mitment proceedings. The Regional
Counsel will render assistance to the
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courts in cases involving the commit-
ment of mentally ill veterans to the
Department of Veterans Affairs. To
this end, the Regional Counsel may:

(i) Produce Department of Veterans
Affairs records.

(ii) Appear in court and present ma-
terial facts.

(iii) When authorized to institute
commitment proceedings under para-
graph (b)(2) of this section, prepare and
present all necessary legal papers, and
arrange and authorize transportation
costs of veterans and attendants at De-
partment of Veterans Affairs expense
(§§14.703 and 14.704).

(2) Commitment proceedings. If a men-
tally 1ill veteran will accept hos-
pitalization voluntarily, no action will
be initiated by any Department of Vet-
erans Affairs employee to commit such
veteran. If the veteran will not accept
hospitalization, or after being volun-
tarily hospitalized by the Department
of Veterans Affairs demands his or her
release, and hospitalization is nec-
essary for the veteran’s safety or the
safety of others, the Regional Counsel
(if a relative of the veteran or other in-
terested person has not done so) may
institute proceedings to commit the
veteran to the Department of Veterans
Affairs subject to the following condi-
tions:

(i) That the written consent of the
veteran’s nearest relative has been ob-
tained. If the nearest relative cannot
be readily contacted or refuses to con-
sent, coupled with inability or refusal
to offer adequate alternative care, the
Regional Counsel may initiate the ac-
tion if the petition is signed by another
relative, a civil official or representa-
tive of a cooperating agency or other
person authorized by State law.

(ii) If timely action cannot be taken
under paragraph (b)(2)(i) of this sec-
tion, the Hospital or Clinic Director, or
designee, may sign the petition if per-
missible under State law, and the Re-
gional Counsel will then take any ac-
tion necessary to bring the matter be-
fore the appropriate court.

(3) Illegal commitment. When a hos-
pitalized veteran, previously com-
mitted to the Department of Veterans
Affairs, demands release and continued
hospitalization is necessary for the vet-
eran’s safety or the safety of others,

§14.702

and the Regional Counsel determines
the commitment to be illegal, imme-
diate action will be taken to obtain a
legal commitment.

(4) Restoration proceedings. When a
veteran has been a committed patient
in a Department of Veterans Affairs
hospital and is subsequently rated
competent by the Department of Vet-
erans Affairs, the Regional Counsel
upon request, may institute pro-
ceedings necessary to restore the vet-
eran to full civil rights.

§14.702 Medical testimony in commit-
ment or restoration proceedings.

(a) Commitment. When permissable
under State law, Department of Vet-
erans Affairs physicans, upon request
of the Regional Counsel, will sign in-
terrogatories or certificates of mental
illness or insanity and, unless unavail-
able, as provided in paragraph (c) of
this section, will testify in proceedings
which the Regional Counsel is author-
ized to institute under §14.701 to com-
mit eligible veterans to the Depart-
ment of Veterans Affairs.

(b) Restoration. (1) When permissible
under State law, Department of Vet-
erans Affairs physicans, upon the re-
quest of the Regional Counsel, will tes-
tify in proceedings brought for the pur-
pose of restoring a committed veteran
to full civil rights when the veteran is
a committed patient in a Department
of Veterans Affairs hospital.

(2) The Director of a Department of
Veterans Affairs hospital or the Re-
gional Counsel upon discharge of the
veteran, may furnish a certificate of
sanity or such similar certificate to
the proper civil authorities.

(c) Employment of private physicians.
When testimony of Department of Vet-
erans Affairs physicians is prohibited
or is unavailable because of a duty as-
signment, comparative expense or
other valid reason, the Director of the
Department of Veterans Affairs hos-
pital, upon recommendation of the Re-
gional Counsel, may employ any quali-
fied physician for preliminary exam-
ination of the veteran and for testi-
mony in any commitment or restora-
tion proceeding which the Regional
Counsel is authorized to institute
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under §14.701, and authorize the pay-
ment of a fee not to exceed the pre-
scribed fee, or in the absence thereof,
the customary fee charged for the serv-
ice rendered.

§14.703 Costs in commitment or res-
toration proceedings.

(a) When authorized to institute a
proceeding under §14.701, the Regional
Counsel may authorize in advance or
thereafter the payment or reimburse-
ment of costs and other expenses for
which the veteran is legally liable, in-
cluding publication of notice necessary
to accomplish the commitment.

(b) The Regional Counsel also may
authorize the payment of necessary
costs and expenses for which the vet-
eran is legally liable incident to his or
her restoration to full civil rights in
any case in which the Regional Counsel
ia authorized to institute restoration
proceedings under §14.701(b)(4).

§14.704 Authorization of transpor-
tation necessary for commitment of
a veteran beneficiary.

When a mentally ill veteran who
should be committed is hospitalized by
the Department of Veterans Affairs
and under the law of the State wherein
the hospital is located, a commitment
may not be had locally, the veteran
may be returned temporarily to the ju-
risdiction of the appropriate court in
order that the commitment can be ac-
complished. If the veteran is in a De-
partment of Veterans Affairs hospital,
the Hospital Director may authorize
travel of the veteran and an attendant
or attendants, if necessary, upon re-
quest of the Regional Counsel. If the
veteran is being maintained in a non-
Department of Veterans Affairs hos-
pital, the Director of the facility au-
thorizing and paying for the care may
authorize such travel upon request of
the Regional Counsel.

§14.705 Authority to file petitions for
appointment of fiduciaries in State
courts.

(a) Adult beneficiary. The Regional
Counsel is authorized to file or cause to
be filed on behalf of a petitioner in a
case coming within §14.706(a) a petition
for the appointment of a fiduciary and
all necessary legal papers for an adult
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beneficiary only if it has been deter-
mined that alternative methods of pay-
ment would not be to the best interests
of the beneficiary and when the Re-
gional Counsel has obtained the writ-
ten consent of:

(1) The beneficiary’s spouse.

(2) The beneficiary’s adult child, par-
ent, adult brother or sister if the bene-
ficiary is unmarried, or consent of the
spouse is immaterial because of es-
trangement or mental incapacity, or
refusal to consent coupled with failure
to offer adequate alternative means for
providing for the beneficiary’s needs.

(3) A civil official or representative
of a cooperating agency when none of
the relative listed in paragraph (a) (1)
and (2) of this section can be located
after reasonable inquiry or those lo-
cated are not mentally competent to
consent or refuse without offering ade-
quate alternative means for providing
for the needs of the beneficiary.

(b) Minor beneficiaries. The Regional
Counsel is authorized to file or cause to
be filed on behalf of a petitioner in a
case coming within §14.706(a) a petition
for the appointment of a fiduciary for a
minor. If permissible under the law of
the jurisdiction concerned and if it has
been determined that protection of the
minor’s rights under laws administered
by the Department of Veterans Affairs
requires the appointment, provided:
the written consent of the minor’s nat-
ural or adoptive parent or parents or
the person or persons occupying the re-
lationship of ‘‘in loco parentis’ as de-
fined, by the law of the jurisdiction, in
which they reside has been obtained.
The Regional Counsel will not institute
a court proceeding for the appointment
of a fiduciary over the objections of
such parent or parents if they are sui
juris unless the parent or parents have
abandoned the minor or have otherwise
refused to meet their parental obliga-
tions toward the minor or they have
previously been appointed or recog-
nized as the minor’s fiduciary and
failed to properly execute the duties of
their trust. If the minor has no parent
or the parent or parents are not sui
juris, the Regional Counsel may file
the petition without the consent of any
relative.

(c) Court-appointed fiduciaries. In
court-appointed fiduciary cases, the
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Regional Counsel may appear in the
court of appointment or in any court
having original, concurrent, or appel-
late jurisdiction, and make proper
presentation relating to the foregoing
matters. The Regional Counsel’s au-
thority includes by is not limited to:

(1) Petitioning the court to cite a fi-
duciary to account;

(2) Filing exceptions to accountings;

(3) Requiring fiduciaries to file bonds
or make any necessary adjustments;

(4) Requiring investments;

(5) Filing petitions to vacate or mod-
ify court orders;

(6) Appearing or intervening in any
State court as attorney for the Sec-
retary of Veterans Affairs in litigation
instituted by the Secretary or other-
wise affecting money paid to such fidu-
ciary by the Department of Veterans
Affairs;

(7) Incurring necessary court costs
and other expenses, including witness
fees, appeal bonds, advertising in any
newspaper or other publication, pre-
paring briefs or transcripts, purchase
of records of trial or other records;

(8) Instituting any other action nec-
essary to secure proper administration
of the estate of a Department of Vet-
erans Affairs beneficiary, such as filing
petitions for the removal of a fiduciary
and appointment of a successor;

(9) Taking appropriate action to re-
cover funds improperly disbursed.

(d) Appeal. Unless a trial is de novo,
no appeal shall be taken to an appel-
late court and no costs incurred in con-
nection therewith without the prior ap-
proval of the General Counsel and the
Under Secretary for Benefits or their
designees.

§14.706 Legal services in behalf of

beneficiaries.

(a) The Regional Counsel may furnish
legal services in behalf of minor and in-
competent beneficiaries of the Depart-
ment of Veterans Affairs in fiduciary
appointment and estate administration
matters involving Department of Vet-
erans Affairs benefits or property de-
rived therefrom when the beneficiary’s
estate or income is not sufficient to
justify the employment of an attorney.

(b) The Regional Counsel may also
furnish legal services in hardship situa-
tions when restoration from legal dis-

§14.708

ability is a condition of precedent to
direct payment of Department of Vet-
erans Affairs benefits.

(c) Where the fiduciary does not in
due course institute the necessary ac-
tion to terminate the trust relation-
ship and the beneficiary requests rep-
resentation by the Regional Counsel or
in any such case where there is in ques-
tion the proper administration of the
estate, the Regional Counsel may file
the necessary action and supply legal
services. Costs, unless assessed against
the fiduciary, should be charged to the
estate of the beneficiary.

§14.707 Authorization of transpor-
tation of a veteran beneficiary for
appointment of a fiduciary.

When the appointment of a fiduciary
is required for an incompetent veteran
hospitalized by the Department of Vet-
erans Affairs and, under the law of the
State wherein the hospital is located,
the appointment cannot be had locally,
the veteran may be returned tempo-
rarily to the jurisdiction of the appro-
priate court in order that the appoint-
ment can be accomplished. If the vet-
eran is in a Department of Veterans Af-
fairs hospital, the Hospital Director,
upon request of the Regional Counsel,
may authorize travel of the veteran
and an attendant or attendants, if nec-
essary. If the veteran is being main-
tained in a non-Department of Vet-
erans Affairs hospital, the Director of
the facility authorizing and paying for
the care may authorize such travel
upon request of the Regional Counsel.

§14.708 Costs and other expenses inci-
dent to appointment of fiduciary.

(a) The Regional Counsel may au-
thorize the payment of costs and other
necessary expenses incident to the ap-
pointment of an initial or successor fi-
duciary for a Department of Veterans
Affairs beneficiary when:

(1) Authorized to render legal serv-
ices under §14.706.

(2) Appointment was caused by the
Department of Veterans Affairs and it
develops that no benefits are payable
and there is no estate from which costs
may be paid.

(3) Costs must be advanced when
there is no immediate estate from
which same may be paid. These costs
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are to be recovered from benefits pay-
able unless the case falls within para-
graph (a)(1) of this section.

(b) Costs and necessary expenses in-
clude:

(1) All those chargeable by statute or
rule of court and certified by the clerk
of court.

(2) Certified copies of court records
required by the Department of Vet-
erans Affairs.

(3) Fees for guardian ad litem when
chargeable as court costs and required
by State law.

§14.709 Surety bonds; court-appointed
fiduciary.

(a) It is the policy of the Department
of Veterans Affairs to require, where
possible under State laws and rules of
the court, corporate surety bonds in all
court-appointed fiduciary cases where
the fiduciary is an individual and the
estate is sufficient to justify the ex-
pense of procuring a corporate surety
bond. Corporate bonds may be required
of corporate fiduciaries in accordance
with State laws. In cases wherein fidu-
ciaries neglect or refuse to furnish cor-
porate bonds, as requested by the Re-
gional Counsel, the Regional Counsel
should take appropriate court action
and notify the Veterans Service Center
Manager.

(b) When it is not practical or fea-
sible to require a fiduciary to furnish a
corporate surety bond, the Regional
Counsel is authorized to accept bonds
with such number of personal sureties
as is permissible under State law, but
in no event less than one. To be accept-
able for Department of Veterans Af-
fairs purposes, each personal surety
must be worth at least the penal sum
named in the bond over and above all
debts, liabilities and exemptions and
qualify in accordance with the require-
ments of State law. The Regional
Counsel will request suitable evidence
of financial responsibility whenever
there is any question as to the ability
of a personal surety to meet any prob-
able liability. When suitable evidence
is not furnished as requested, or finan-
cial responsibility is found to be insuf-
ficient to meet the penal sum of the
bond, the Regional Counsel should take
appropriate court action and notify the
Veterans Service Center Manager.
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(c) It is the policy of the Department
of Veterans Affairs to require surety
bonds in an amount commensurate
with value of the personal estate de-
rived from Department of Veterans Af-
fairs benefits plus the anticipated net
income from Department of Veterans
Affairs benefits received during the en-
suing accounting period. In cases where
the fiduciaries neglect or refuse to fur-
nish surety bonds in the amount re-
quested by the Regional Counsel, the
Regional Counsel should take appro-
priate court action and notify the Vet-
erans Service Center Manager. When
permissible under State law, the Re-
gional Counsel may accept, without ob-
jection, a lesser degree of protection
approved by the court when it is deter-
mined that such action will adequately
protect the beneficiary’s estate.

[42 FR 41422, Aug. 17, 1977, as amended at 71
FR 28586, May 17, 2006]

TESTIMONY OF DEPARTMENT PERSONNEL
AND PRODUCTION OF DEPARTMENT
RECORDS IN LEGAL PROCEEDINGS

SOURCE: 59 FR 6566, Feb. 11, 1994, unless
otherwise noted.

§14.800 Purpose.

Sections 14.800 through 14.810 estab-
lish policy, assign responsibilities and
prescribe procedures with respect to:

(a) The production or disclosure of of-
ficial information or records of the De-
partment of Veterans Affairs (VA); and

(b) The testimony of present or
former VA personnel relating to any
official information acquired by any
individual as part of that individual’s
performance of official duties, or by
virtue of that individual’s official sta-
tus, in federal, state or other legal pro-
ceedings covered by these regulations.

(Authority: 38 U.S.C. 501(a) and (b); 5 U.S.C.
301)

§14.801 Applicability.

(a) Sections 14.800 through 14.810
apply to:

(1) Contractors and subcontractors
which undertake a VA activity or
maintain VA records when the con-
tract covering their actions provides
that these regulations apply, as well as
the personnel of contractors and sub-
contractors.
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(2) All components of the Depart-
ment, including Canteen Service, the
Office of Inspector General, and all
staff offices, services and administra-
tions, and their personnel.

(b) Sections 14.800 through 14.810 do
not apply to:

(1) Testimony or records provided in
accordance with Office of Personnel
Management regulations implementing
5 U.S.C. 6322.

(2)(1) Legal proceedings in which the
Department of Veterans Affairs, the
Secretary of Veterans Affairs or the
United States is a party, is represented
or has a direct and substantial inter-
est; or

(ii) Legal proceedings in which an in-
dividual or entity is a party for whom
the United States is providing rep-
resentation.

(3) Legal proceedings in which VA
personnel are to testify while in leave
or off-duty status as to matters which
are purely personal and that do not
arise out of, or relate in any way to,
the personnel’s official duties or to the
functions and activities of the VA or
the United States.

(4) Official comments on matters in
legal proceedings, where appropriate.

(5) Disclosures, in the absence of a re-
quest or demand, of information or
records by VA components, particu-
larly the Office of Inspector General, to
federal, state, local and foreign law en-
forcement or regulatory agencies.

(6) Congressional demands or re-
quests for testimony or documents.

(7) Requests for, and release of,
records under the Freedom of Informa-
tion Act, 5 U.S.C. 552, and the Privacy
Act, 5 U.S.C. 552a.

(8) Disclosures in child support and
alimony proceedings under the author-
ity of 42 U.S.C. 659 and regulations pro-
mulgated by the Office of Personnel
Management implementing that sec-
tion.

(9) Legal proceedings before or in-
volving the VA concerning a claim or
dispute as to the rights of a beneficiary
or obligations or liabilities of the
United States under any law or pro-
gram administered by the Department
of Veterans Affairs.

(10) Requests by a veteran or that
veteran’s representative for access to
the veteran’s records for use in an ad-

§14.802

ministrative or judicial claim for bene-
fits administered by the Department of
Veterans Affairs.

(11) Foreign legal proceedings cov-
ered by Department of State proce-
dures governing the production of
records or witnesses in response to re-
quests or demands in connection with
foreign legal proceedings.

(c) Sections 14.800 through 14.810 are
not intended to, and do not:

(1) Waive the sovereign immunity of
the United States;

(2) Infringe upon or displace the re-
sponsibilities committed to the De-
partment of Justice in conducting liti-
gation on behalf of the United States
in appropriate cases;

(3) Remove the need for the Depart-
ment to comply with any applicable
legal confidentiality provisions, such
as the Privacy Act, before having the
legal authority to make any disclosure
or providing any testimony under these
regulations. (Sections 14.800 through
14.810 do not give VA disclosure author-
ity under applicable confidentiality
statutes; absent disclosure authority
granted by those statutes, information
and records subject to those laws may
not be disclosed, or testimony given as
to them under the procedures estab-
lished in these regulations); or

(4) Preclude treating any written re-
quest for agency records that is not in
the nature of a request or demand re-
lated to legal proceedings as a request
under the Freedom of Information or
Privacy Acts.

(Authority: 38 U.S.C. 501(a) and (b); 5 U.S.C.
301)

§14.802 Definitions.

(a) Demand. Order, subpoena, or other
demand of a court of competent juris-
diction, or other specific authority or
under color of law, for the production,
disclosure, or release of VA informa-
tion or records or for the appearance
and testimony of VA personnel as wit-
nesses.

(b) Request. Any informal request, by
whatever method, from a party, a par-
ty’s attorney, or any person acting on
behalf of a party, for the production of
VA records or information or for the
testimony of VA personnel as wit-
nesses, which has not been ordered by a
court of competent jurisdiction or
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other specific authority or under color
of law.

(c) VA personnel. All present and
former officers and employees of the
VA and any other individuals who are
or have been appointed by, or subject
to the supervision, jurisdiction, or con-
trol of the Secretary of Veterans Af-
fairs or another official of the VA, in-
cluding nonappropriated fund activity
employees, and other individuals hired
through contractual agreements by or
on behalf of the VA, or performing
services under such agreements for VA,
such as consultants, contractors, sub-
contractors, their employees and per-
sonnel. This phrase also includes indi-
viduals who served or are serving on
any advisory committee or in any advi-
sory capacity, whether formal or infor-
mal.

(d) Legal proceedings. All pretrial,
trial, and post-trial stages of all exist-
ing or reasonably anticipated judicial
or administrative actions, hearings, in-
vestigations, or similar proceedings be-
fore courts, commissions, boards, or
other tribunals, foreign or domestic
that are not specified in §14.801(b). This
phrase includes depositions and other
pretrial proceedings, as well as re-
sponses to formal or informal requests
by attorneys or others in situations in-
volving legal proceedings not specified
in §14.801(b).

(e) Official VA information. All infor-
mation of any kind, however stored,
that is in the custody and control of
VA or was acquired by VA personnel as
part of their official duties or because
of their official status.

(f) Testimony. Testimony in any form,
including personal appearances in
court, depositions, recorded interviews,
telephonic, televised or videotaped tes-
timony or any response during dis-
covery or similar proceedings, which
response would involve more than the
production of records.

(g) VA records. All documents which
are records of the Department of Vet-
erans Affairs for purposes of the Free-
dom of Information Act, 5 U.S.C. 552,
regardless of storage media, including
the term ‘‘record” as defined in 44
U.S.C. 3301, and implementing regula-
tions.

(Authority: 38 U.S.C. 501(a) and (b); 5 U.S.C.
301)
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§14.803 Policy.

(a) VA personnel may provide testi-
mony or produce VA records in legal
proceedings covered by §§14.800 through
14.810 only as authorized in accordance
with these regulations. In determining
whether to authorize testimony or the
production of records, the determining
official will consider the effect in this
case, as well as in future cases gen-
erally, based on the factors set forth in
§14.804, which testifying or producing
records not available for public disclo-
sure will have on the ability of the
agency or VA personnel to perform
their official duties.

(b) The Department of Veterans Af-
fairs does not seek to deny its employ-
ees access to the courts as citizens, or
in the employees’ private capacities on
off-duty time.

(c) The Department of Veterans Af-
fairs does not seek to deny the Nation’s
veterans access to the courts.

(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C.
301)

§14.804 Factors to consider.

In deciding whether to authorize the
disclosure of VA records or information
or the testimony of VA personnel, VA
personnel responsible for making the
decision should consider the following
types of factors:

(a) The need to avoid spending the
time and money of the United States
for private purposes and to conserve
the time of VA personnel for con-
ducting their official duties concerning
servicing the Nation’s veteran popu-
lation;

(b) How the testimony or production
of records would assist VA in per-
forming its statutory duties;

(c) Whether the disclosure of the
records or presentation of testimony is
necessary to prevent the perpetration
of fraud or other injustice in the mat-
ter in question;

(d) Whether the demand or request is
unduly burdensome or otherwise inap-
propriate under the applicable court or
administrative rules;

(e) Whether the testimony or produc-
tion of records, including release in
camera, is appropriate or necessary
under the rules of procedure governing
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the case or matter in which the de-
mand or request arose, or under the
relevant substantive law concerning
privilege;

(f) Whether the testimony or produc-
tion of records would violate a statute,
executive order, regulation or direc-
tive. (Where the production of a record
or testimony as to the content of a
record or about information contained
in a record would violate a confiden-
tiality statute’s prohibition against
disclosure, disclosure will not be made.
Examples of such statutes are the Pri-
vacy Act, 5 U.S.C. b52a, and sections
5701, 5705 and 7332 of title 38, United
States Code.);

(g) Whether the testimony or produc-
tion of records, except when in camera
and necessary to assert a claim of
privilege, would reveal information
properly classified pursuant to applica-
ble statutes or Executive Orders;

(h) Whether the testimony would
interfere with ongoing law enforcement
proceedings, compromise constitu-
tional rights, compromise national se-
curity interests, hamper VA or private
health care research activities, reveal
sensitive patient or beneficiary infor-
mation, interfere with patient care,
disclose trade secrets or similarly con-
fidential commercial or financial infor-
mation or otherwise be inappropriate
under the circumstances.

(i) Whether such release or testimony
reasonably could be expected to result
in the appearance of VA or the Federal
government favoring one litigant over
another;

(j) Whether such release or testimony
reasonably could be expected to result
in the appearance of VA or the Federal
government endorsing or supporting a
position advocated by a party to the
proceeding;

(k) The need to prevent the public’s
possible misconstruction of variances
between personal opinions of VA per-
sonnel and VA or Federal policy.

(1) The need to minimize VA’s pos-
sible involvement in issues unrelated
to its mission;

(m) Whether the demand or request is
within the authority of the party mak-
ing it;

(n) Whether the demand or request is
sufficiently specific to be answered;

§14.807

(o) Other matters or concerns pre-
sented for consideration in making the
decision.

(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C.
301)

§14.805 Contents of a demand or re-
quest.

The request or demand for testimony
or production of documents shall set
forth in, or be accompanied by, an affi-
davit, or if that is not feasible, in, or
accompanied by, a written statement
by the party seeking the testimony or
records or by the party’s attorney, a
summary of the nature and relevance
of the testimony or records sought in
the legal proceedings containing suffi-
cient information for the responsible
VA official to determine whether VA
personnel should be allowed to testify
or records should be produced. Where
the materials are considered insuffi-
cient to make the determination as de-
scribed in §14.807, the responsible VA
official may ask the requester to pro-
vide additional information.

(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C.
301)

§14.806
tion.

VA personnel shall not, in response
to a request or demand for testimony
or production of records in legal pro-
ceedings, comment or testify or
produce records without the prior writ-
ten approval of the responsible VA offi-
cial designated in §14.807(b). VA per-
sonnel may only testify concerning or
comment upon official VA information,
subjects or activities, or produce
records, that were specified in writing,
submitted to and properly approved by
the responsible VA official.

(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C.
301)

§14.807 Procedure when demand or
request is made.

Scope of testimony or produc-

(a) VA personnel upon whom a de-
mand or request for testimony or the
production of records in connection
with legal proceedings as defined in
§14.802(d) is made shall notify the head
of his or her field station, or if in Cen-
tral Office, the head of the component
for which he or she works. The field
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station or Central Office component
shall notify the responsible VA official
designated in §14.807(b).

(b) In response to a demand or re-
quest for the production of records or
the testimony of VA personnel, other
than personnel in the Office of the In-
spector General (OIG), as witnesses in
legal proceedings covered by these reg-
ulations, the General Counsel, the Re-
gional Counsel, an attorney in the Of-
fice of General Counsel designated by
the General Counsel, or an attorney in
the Regional Counsel office designated
by the Regional Counsel is the respon-
sible VA official authorized to deter-
mine whether VA personnel may be
interviewed, contacted or used as wit-
nesses, including used as expert wit-
nesses, and whether VA records may be
produced; and what, if any, conditions
will be imposed upon such interview,
contact, testimony or production of
records. For personnel in the OIG, the
Counselor to the Inspector General or
an attorney designated by the Coun-
selor to the Inspector General, is the
responsible VA official authorized to
make the determinations provided in
§14.807, and that official will keep the
General Counsel informed of such de-
terminations for purposes of litigation
or claims of privilege.

(c) In appropriate cases, the respon-
sible VA official shall promptly notify
the Department of Justice of the de-
mand or request. After consultation
and coordination with the Department
of Justice, as required, and after any
necessary consultation with the VA
component which employs or employed
the VA personnel whose testimony is
sought or which is responsible for the
maintenance of the records sought, the
VA official shall determine in writing
whether the individual is required to
comply with the demand or request and
shall notify the requester or the court
or other authority of the determina-
tion reached where the determination
is that VA will not comply fully with
the request or demand. The responsible
VA official shall give notice of the de-
cision to other persons as cir-
cumstances may warrant. Oral ap-
proval may be granted, and a record of
such approval made and retained in ac-
cordance with the procedures in

38 CFR Ch. | (7-1-23 Edition)

§14.807(f) concerning oral requests or
demands.

(d) If, after VA personnel have re-
ceived a request or demand in a legal
proceeding and have notified the re-
sponsible VA official in accordance
with this section, a response to the re-
quest or demand is required before in-
structions from the responsible official
are received, the responsible official
designated in paragraph (b) of this sec-
tion shall furnish the requester or the
court or other authority with a copy of
§§14.800 through 14.810 and any other
relevant documentation, inform the re-
quester or the court or other authority
that the request or demand is being re-
viewed, and seek a stay of the request
or demand pending a final determina-
tion by the VA official concerned.

(e) If a court of competent jurisdic-
tion or other appropriate authority de-
clines to stay the effect of the demand
or request in response to action taken
pursuant to §14.807(d), or if such court
or other authority orders that the de-
mand or request be complied with not-
withstanding the final decision of the
appropriate VA official, the VA per-
sonnel upon whom the demand or re-
quest was made shall notify the respon-
sible VA official of such ruling or
order. If the responsible VA official de-
termines that no further legal review
of or challenge to the ruling or order
will be sought, the affected VA per-
sonnel shall comply with the demand,
order or request. If directed by the ap-
propriate VA official after consultation
with the appropriate United States At-
torney’s office, however, the affected
VA personnel shall respectfully decline
to comply with the demand, request or
order. See United States ex rel. Touhy v.
Ragen, 340 U.S. 462 (1951).

(f) Normally, written demands or re-
quests allowing reasonable lead time
for evaluation and processing are re-
quired. However, in emergency situa-
tions where response time is limited
and a written demand or request is im-
practical, the following procedures
should be followed:

(1) The responsible VA official has
the authority to waive the requirement
of a written demand or request and
may expedite a response in the event of
an emergency under conditions which
could not be anticipated in the course
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of proper planning or which dem-
onstrate a good faith attempt to com-
ply with these regulations. Determina-
tions on oral demands or requests
should be reserved for instances where
insistence on compliance with the re-
quirements of a proper written request
would result in the effective denial of
the request and cause an injustice in
the outcome of the legal proceeding for
which the testimony or records are
sought. No requester has a right to
make an oral demand or request and
receive a determination, however.
Whether to permit such an exceptional
procedure is a decision within the sole
discretion of the responsible VA offi-
cial.

(2) If the responsible VA official con-
cludes that the demand or request, or
any portion of it, should be granted
(after considering the factors listed in
§14.804), the responsible VA official will
then orally advise the requester of the
determination in accordance with the
procedures provided in §14.807(c), in-
cluding any limitations on such testi-
mony or production of records, and
seek a written confirmation of the oral
demand or request. The responsible VA
official will make a written record of
the determination made concerning
the oral demand or request, including
the grant or denial, the circumstances
requiring the procedure, and the condi-
tions to which the requester agreed.

(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C.
301)

§14.808 Expert or opinion testimony.

(a) VA personnel shall not provide,
with or without compensation, opinion
or expert testimony in any legal pro-
ceedings concerning official VA infor-
mation, subjects or activities, except
on behalf of the United States or a
party represented by the United States
Department of Justice. Upon a showing
by the requester or court or other ap-
propriate authority that, in light of
the factors listed in §14.804, there are
exceptional circumstances and that the
anticipated testimony will not be ad-
verse to the interests of the Depart-
ment of Veterans Affairs or to the
United States, the responsible VA offi-
cial designated in §14.807(b) may, in
writing, grant special authorization for
VA personnel to appear and testify. If,

§14.808

despite the final determination of the
responsible VA official, a court of com-
petent jurisdiction or other appro-
priate authority, orders the expert or
opinion testimony of VA personnel, the
personnel shall notify the responsible
VA official of such order. If the respon-
sible VA official determines that no
further legal review of or challenge to
the order will be sought, the affected
VA personnel shall comply with the
order. If directed by the appropriate
VA official after consultation with the
appropriate United States Attorney’s
office, however, the affected VA per-
sonnel shall respectfully decline to
comply with the demand, request or
order. See United States ex rel. Touhy v.
Ragen, 340 U.S. 462 (1951).

(b)(1) If, while testifying in any legal
proceeding, VA personnel are asked for
expert or opinion testimony concerning
official VA information, subjects or ac-
tivities, which testimony has not been
approved in advance in accordance
with these regulations, the witness
shall:

(i) Respectfully decline to answer on
the grounds that such expert or opin-
ion testimony is forbidden by these
regulations;

(ii) Request an opportunity to con-
sult with the responsible VA official
mentioned in §14.807(b) before giving
such testimony;

(iii) Explain that, upon such con-
sultation, approval for such testimony
may be provided; and

(iv) Explain that providing such tes-
timony absent such approval may ex-
pose the individual to criminal liabil-
ity under 18 U.S.C. 201-209 and to dis-
ciplinary or other adverse personnel
action.

(2) If the witness is then ordered by
the body conducting the proceeding to
provide expert or opinion testimony
concerning official VA information,
subjects or activities without the op-
portunity to consult with the appro-
priate VA official, the witness respect-
fully shall refuse to do so. See United
States ex rel. Touhy v. Ragen, 340 U.S.
462 (1951).

(c) Upon notification by the witness
of a request for opinion or expert testi-
mony concerning official VA informa-
tion, subjects or activities during
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§14.802(d) legal proceedings, the respon-
sible VA official shall follow the proce-
dures contained in this section to de-
termine whether such testimony shall
be approved.

(d) If VA personnel who are unaware
of these regulations provide expert or
opinion testimony concerning official
VA information, subjects or activities
in any legal proceeding, including one
mentioned in §14.802(d) in which the
United States is not already rep-
resented, without consulting with the
responsible VA official, the witness, as
soon after testifying as possible, shall
inform the responsible VA official of
the fact that such testimony was given
and provide a summary of the expert or
opinion testimony given.

(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C.
301)

§14.809 Demands or requests in legal
proceedings for records protected
by confidentiality statutes.

In addition to complying with the re-
quirements of §§14.800 through 14.810,
requests or demands in legal pro-
ceedings for the production of records,
or for testimony of VA employees con-
cerning information, protected by the
Privacy Act, 5 U.S.C. 552a, or other
confidentiality statutes, such as 38
U.S.C. 5701, 5705 and 7332, must satisfy
the requirements for disclosure im-
posed by those statutes, and imple-
menting regulations, such as 38 CFR
1.511, before the records may be pro-
vided or testimony given. Accordingly,
the responsible VA official may first
determine whether there is legal au-
thority to provide the testimony or
records sought under applicable con-
fidentiality statutes before applying
§§14.800 through 14.810. Where an appli-
cable confidentiality statute mandates
disclosure, §§14.800 through 14.810 will
not apply.

(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C.
301)

§14.810 Fees.

(a) The testimony of VA personnel as
witnesses, particularly as expert wit-
nesses, and the production of VA
records in legal proceedings subject to
§§14.800 through 14.810 are services
which convey special benefits to the in-
dividuals or entities seeking such testi-
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mony or production of records above
and beyond those accruing to the gen-
eral public. These services are not reg-
ularly received by or available without
charge to the public at large. Con-
sequently, these are the sort of services
for which the VA may establish a
charge for providing under 31 U.S.C.
9701. The responsible VA official will
determine all fees associated with
§§14.800 through 14.810, and shall timely
notify the requester of the fees, par-
ticularly those which are to be paid in
advance.

(b)(1) When a request is granted
under §14.808 to permit VA personnel to
testify in whole or in part as to expert,
opinion or policy matters, the re-
quester shall pay to the government a
fee calculated to reimburse the cost of
providing the witness. The fee shall in-
clude:

(i) Costs of the time expended by VA
personnel to process and respond to the
demand or request;

(i1) Costs of attorney time expended
in reviewing the demand or request and
any information located in connection
with the demand or request;

(iii) Expenses generated by materials
and equipment used to search for,
produce, and copy the responsive infor-
mation;

(iv) The cost of the time expended by
the witness to prepare to testify; and

(v) Costs of travel by the witness and
attendance at trial.

(2) All costs for documents necessary
for such expert testimony shall be cal-
culated as provided in VA regulations
implementing the fee provisions of the
Freedom of Information Act, 5 U.S.C.
552.

(c) When an individual testifies in
legal proceedings covered by these reg-
ulations in any capacity other than as
an expert witness, the requester shall
pay to the witness the fee and expenses
prescribed for attendance by the appli-
cable rule of court. If no such fee is
prescribed, the applicable Federal rule,
such as a local Federal district court
rule, will apply. No additional fee will
be prescribed for the time spent while
testifying or in attendance to do so.

(d) When a requester wishes to inter-
view VA personnel as part of legal pro-
ceedings covered by these regulations,
and such interview has been approved
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in accordance with these regulations,
the requester shall pay a fee calculated
upon the total hourly pay of the indi-
vidual interviewed.

(e) When VA produces records in
legal proceedings pursuant to §§14.800
through 14.810, the fees to be charged
and paid prior to production of the
records shall be the fees charged by VA
under its regulations implementing the
fee provisions of the Freedom of Infor-
mation Act, 5 U.S.C. 552.

(f) Fees shall be paid as follows:

(1) Fees for copies of documents,
blueprints, electronic tapes, or other
VA records will be paid to the VA of-
fice or station providing the records,
and covered to the General Fund of the
Department of the Treasury.

(2) Witness fees for testimony shall
be paid to the witness, who shall en-
dorse the check ‘‘pay to the United
States,” and surrender it to his or her
supervisor. It shall thereafter be depos-
ited in the General Fund.

(3) The private party requesting a VA
witness shall forward in advance nec-
essary round trip tickets and all req-
uisite travel and per diem funds.

(g) A waiver of any fees in connection
with the testimony of an expert wit-
ness may be granted by the appropriate
VA official at the official’s discretion
provided that the waiver is in the in-
terest of the United States. Fee waiv-
ers shall not be routinely granted, nor
shall they be granted under cir-
cumstances which might create the ap-
pearance that the VA or the United
States favors one party or a position
advocated by a party to the legal pro-
ceeding.

(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C.
301)

PART 15—ENFORCEMENT OF NON-
DISCRIMINATION ON THE BASIS
OF HANDICAP IN PROGRAMS
OR ACTIVITIES CONDUCTED BY
THE DEPARTMENT OF VETERANS
AFFAIRS

Sec.

15.101 Purpose.

15.102 Application.
15.103 Definitions.
15.104-15.109 [Reserved]
15.110 Self-evaluation.
15.111 Notice.

§15.103

15.112-15.129 [Reserved]

15.130 General prohibitions
crimination.

15.131-15.139 [Reserved]

15.140 Employment.

15.141-15.148 [Reserved]

15.149 Program accessibility: Discrimina-
tion prohibited.

15.150 Program accessibility: Existing fa-
cilities.

15.1561 Program accessibility: New construc-
tion and alterations.

15.152-15.159 [Reserved]

15.160 Communications.

15.161-15.169 [Reserved]

15.170 Compliance procedures.

15.171-15.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 53 FR 25885, July 8, 1988, unless
otherwise noted.

against dis-

§15.101 Purpose.

The purpose of this regulation is to
effectuate section 119 of the Rehabili-
tation, Comprehensive Services, and
Developmental Disabilities Amend-
ments of 1978, which amended section
504 of the Rehabilitation Act of 1973 to
prohibit discrimination on the basis of
handicap in programs or activities con-
ducted by Executive agencies or the
United States Postal Service.

§15.102 Application.

This regulation (§§15.101-15.170) ap-
plies to all programs or activities con-
ducted by the agency, except for pro-
grams or activities conducted outside
the United States that do not involve
individuals with handicaps in the
United States.

§15.103 Definitions.

For purposes of this regulation, the
term—

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, and other similar
services and devices. Auxiliary aids
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