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§380.1 Scope and compliance.

(a) Scope. Subparts A and B of this
part codify rates and terms of royalty
payments for the public performance of
sound recordings in certain digital
transmissions by certain Licensees in
accordance with the applicable provi-
sions of 17 U.S.C. 114 and for the mak-
ing of Ephemeral Recordings by those
Licensees in accordance with the provi-
sions of 17 U.S.C. 112(e), during the pe-
riod January 1, 2021, through December
31, 2025.

(b) Limited application of terms and
definitions. The terms and definitions in
subpart A of this part apply only to
subpart B of this part, except as ex-
pressly adopted and applied in subpart
C or subpart D of this part.

(c) Legal compliance. Licensees rely-
ing upon the statutory licenses set
forth in 17 U.S.C. 112(e) and 114 must
comply with the requirements of this
part and any other applicable regula-
tions.

(d) Voluntary agreements. Notwith-
standing the royalty rates and terms
established in any subparts of this
part, the rates and terms of any license
agreements entered into by Copyright
Owners and Licensees may apply in
lieu of these rates and terms.

§380.2 Making payment of royalty
fees.

(a) Payment to the Collective. A Li-
censee must make the royalty pay-
ments due under this part to
SoundExchange, Inc., which is the Col-
lective designated by the Copyright
Royalty Board to collect and distribute
royalties under this part.

(b) Monthly payments. A Licensee
must make royalty payments on a
monthly basis. Payments are due on or
before the 45th day after the end of the
month in which the Licensee made Eli-
gible Transmissions.

(c) Minimum payments. A Licensee
must make any minimum annual pay-
ments due under subpart B of this part
by January 31 of the applicable license
year. A Licensee that as of January 31
of any year has not made any eligible
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nonsubscription transmissions, non-
interactive digital audio transmissions
as part of a new subscription service,
or Ephemeral Recordings pursuant to
the licenses in 17 U.S.C. 114 and/or 17
U.S.C. 112(e), but that begins making
such transmissions after that date
must make any payment due by the
45th day after the end of the month in
which the Licensee commences making
such transmissions.

(d) Late fees. A Licensee must pay a
late fee for each payment and each
Statement of Account that the Collec-
tive receives after the due date. The
late fee is 1.5% (or the highest lawful
rate, whichever is lower) of the late
payment amount per month. The late
fee for a late Statement of Account is
1.5% of the payment amount associated
with the Statement of Account. Late
fees accrue from the due date until the
date that the Collective receives the
late payment or late Statement of Ac-
count.

(1) Waiver of late fees. The Collective
may waive or lower late fees for imma-
terial or inadvertent failures of a Li-
censee to make a timely payment or
submit a timely Statement of Account.

(2) Notice regarding noncompliant
Statements of Account. If it is reason-
ably evident to the Collective that a
timely-provided Statement of Account
is materially noncompliant, the Collec-
tive must notify the Licensee within 90
days of discovery of the noncompli-
ance.

(e) Use of account numbers. If the Col-
lective notifies a Licensee of an ac-
count number to be used to identify its
royalty payments for a particular serv-
ice offering, the Licensee must include
that account number on its check or
check stub for any payment for that
service offering made by check, in the
identifying information for any pay-
ment for that service offering made by
electronic transfer, in its statements of
account for that service offering under
§380.4, and in the transmittal of its Re-
ports of Use for that service offering
under §370.4 of this chapter.

§380.3 Delivering statements of ac-
count.

(a) Statements of Account. Any pay-

ment due under this part must be ac-
companied by a corresponding State-
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ment of Account that must contain the
following information:

(1) Such information as is necessary
to calculate the accompanying royalty
payment;

(2) The name, address, business title,
telephone number, facsimile number (if
any), electronic mail address (if any)
and other contact information of the
person to be contacted for information
or questions concerning the content of
the Statement of Account;

(3) The account number assigned to
the Licensee by the Collective for the
relevant service offering (if the Li-
censee has been notified of such ac-
count number by the Collective);

(4) The signature of:

(i) The Licensee or a duly authorized
agent of Licensee;

(ii) A partner or delegate if the Li-
censee is a partnership; or

(iii) An officer of the corporation if
the Licensee is a corporation.

(5) The printed or typewritten name
of the person signing the Statement of
Account;

(6) If the Licensee is a partnership or
corporation, the title or official posi-
tion held in the partnership or corpora-
tion by the person signing the State-
ment of Account;

(7T) A certification of the capacity of
the person signing;

(8) The date of signature; and

(9) An attestation to the following ef-
fect: I, the undersigned owner/officer/
partner/agent of the Licensee have ex-
amined this Statement of Account and
hereby state that it is true, accurate,
and complete to my knowledge after
reasonable due diligence and that it
fairly presents, in all material re-
spects, the liabilities of the Licensee
pursuant to 17 U.S.C. 112(e) and 114 and
applicable regulations adopted under
those sections.

(b) Certification. Licensee’s Chief Fi-
nancial Officer or, if Licensee does not
have a Chief Financial Officer, a person
authorized to sign Statements of Ac-
count for the Licensee must submit a
signed certification on an annual basis
attesting that Licensee’s royalty state-
ments for the prior year represent a
true and accurate determination of the
royalties due and that any method of
allocation employed by Licensee was

954



Copyright Royalty Board, Library of Congress

applied in good faith and in accordance
with U.S. GAAP.

§380.4 Distributing royalty fees.

(a) Distribution of royalties. (1) The
Collective must promptly distribute
royalties received from Licensees to
Copyright Owners and Performers that
are entitled thereto, or to their des-
ignated agents. The Collective shall
only be responsible for making dis-
tributions to those who provide the
Collective with information as is nec-
essary to identify and pay the correct
recipient. The Collective must dis-
tribute royalties on a basis that values
all performances by a Licensee equally
based upon the information provided
under the Reports of Use requirements
for Licensees pursuant to §370.4 of this
chapter and this subpart.

(2) The Collective must use its best
efforts to identify and locate copyright
owners and featured artists in order to
distribute royalties payable to them
under sec. 112(e) or 114(d)(2) of title 17,
United States Code, or both. Such ef-
forts must include, but not be limited
to, searches in Copyright Office public
records and published directories of
sound recording copyright owners.

(b) Unclaimed funds. If the Collective
is unable to identify or locate a Copy-
right Owner or Performer who is enti-
tled to receive a royalty distribution
under this part, the Collective must re-
tain the required payment in a seg-
regated trust account for a period of
three years from the date of the first
distribution of royalties from the rel-
evant payment by a Licensee. No claim
to distribution shall be valid after the
expiration of the three-year period.
After expiration of this period, the Col-
lective may apply the unclaimed funds
to offset any costs deductible under 17
U.S.C. 114(g)(3).

(c) Retention of records. Licensees and
the Collective shall keep books and
records relating to payments and dis-
tributions of royalties for a period of
not less than the prior three calendar
years.

(d) Designation of the Collective. (1)
The Judges designate SoundExchange,
Inc., as the Collective to receive State-
ments of Account and royalty pay-
ments from Licensees and to distribute
royalty payments to each Copyright

§380.5

Owner and Performer (or their respec-
tive designated agents) entitled to re-
ceive royalties under 17 U.S.C. 112(e) or
114(g).

(2) If SoundExchange, Inc. should dis-
solve or cease to be governed by a
board consisting of equal numbers of
representatives of Copyright Owners
and Performers, then it shall be re-
placed for the applicable royalty term
by a successor Collective according to
the following procedure:

(i) The nine Copyright Owner rep-
resentatives and the nine Performer
representatives on the SoundExchange
board as of the last day preceding
SoundExchange’s cessation or dissolu-
tion shall vote by a majority to rec-
ommend that the Copyright Royalty
Judges designate a successor and must
file a petition with the Copyright Roy-
alty Judges requesting that the Judges
designate the named successor and set-
ting forth the reasons therefor.

(ii) Within 30 days of receiving the
petition, the Copyright Royalty Judges
must issue an order designating the
recommended Collective, unless the
Judges find good cause not to make
and publish the designation in the FED-
ERAL REGISTER.

§380.5 Handling Confidential Informa-
tion.

(a) Definition. For purposes of this
part, “Confidential Information”
means the Statements of Account and
any information contained therein, in-
cluding the amount of royalty pay-
ments and the number of Perform-
ances, and any information pertaining
to the Statements of Account reason-
ably designated as confidential by the
party submitting the statement. Con-
fidential Information does not include
documents or information that at the
time of delivery to the Collective is
public knowledge. The party seeking
information from the Collective based
on a claim that the information sought
is a matter of public knowledge shall
have the burden of proving to the Col-
lective that the requested information
is in the public domain.

(b) Use of Confidential Information.
The Collective may not use any Con-
fidential Information for any purpose

955



§380.6

other than royalty collection and dis-
tribution and activities related di-
rectly thereto.

(c) Disclosure of Confidential Informa-
tion. The Collective shall limit access
to Confidential Information to:

(1) Those employees, agents, consult-
ants, and independent contractors of
the Collective, subject to an appro-
priate written confidentiality agree-
ment, who are engaged in the collec-
tion and distribution of royalty pay-
ments hereunder and activities related
directly thereto who require access to
the Confidential Information for the
purpose of performing their duties dur-
ing the ordinary course of their work;

(2) A Qualified Auditor or outside
counsel who is authorized to act on be-
half of:

(i) The Collective with respect to
verification of a Licensee’s statement
of account pursuant to this part; or

(ii) A Copyright Owner or Performer
with respect to the verification of roy-
alty distributions pursuant to this
part;

(3) Copyright Owners and Performers,
including their designated agents,
whose works a Licensee used under the
statutory licenses set forth in 17 U.S.C.
112(e) and 114 by the Licensee whose
Confidential Information is being sup-
plied, subject to an appropriate written
confidentiality agreement, and includ-
ing those employees, agents, consult-
ants, and independent contractors of
such Copyright Owners and Performers
and their designated agents, subject to
an appropriate written confidentiality
agreement, who require access to the
Confidential Information to perform
their duties during the ordinary course
of their work;

(4) Attorneys and other authorized
agents of parties to proceedings under
17 U.S.C. 8, 112, 114, acting under an ap-
propriate protective order.

(d) Safeguarding Confidential Informa-
tion. The Collective and any person au-
thorized to receive Confidential Infor-
mation from the Collective must im-
plement procedures to safeguard
against unauthorized access to or dis-
semination of Confidential Information
using a reasonable standard of care,
but no less than the same degree of se-
curity that the recipient uses to pro-
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tect its own Confidential Information
or similarly sensitive information.

§380.6 Auditing payments and dis-

tributions.

(a) General. This section prescribes
procedures by which any entity enti-
tled to receive payment or distribution
of royalties may verify payments or
distributions by auditing the payor or
distributor. The Collective may audit a
Licensee’s payments of royalties to the
Collective, and a Copyright Owner or
Performer may audit the Collective’s
distributions of royalties to the owner
or performer. Nothing in this section
shall preclude a verifying entity and
the payor or distributor from agreeing
to verification methods in addition to
or different from those set forth in this
section.

(b)  Frequency of auditing. The
verifying entity may conduct an audit
of each licensee only once a year for
any or all of the prior three calendar
years. A verifying entity may not audit
records for any calendar year more
than once.

(c) Notice of intent to audit. The
verifying entity must file with the
Copyright Royalty Judges a notice of
intent to audit the payor or dis-
tributor, which notice the Judges must
publish in the FEDERAL REGISTER with-
in 30 days of the filing of the notice. Si-
multaneously with the filing of the no-
tice, the verifying entity must deliver
a copy to the payor or distributor.

(d) The audit. The audit must be con-
ducted during regular business hours
by a Qualified Auditor who is not re-
tained on a contingency fee basis and is
identified in the notice. The auditor
shall determine the accuracy of roy-
alty payments or distributions, includ-
ing whether an underpayment or over-
payment of royalties was made. An
audit of books and records, including
underlying paperwork, performed in
the ordinary course of business accord-
ing to generally accepted auditing
standards by a Qualified Auditor, shall
serve as an acceptable verification pro-
cedure for all parties with respect to
the information that is within the
scope of the audit.

(e) Access to third-party records for
audit purposes. The payor or distributor

956



Copyright Royalty Board, Library of Congress

must use commercially reasonable ef-
forts to obtain or to provide access to
any relevant books and records main-
tained by third parties for the purpose
of the audit.

(f) Duty of auditor to consult. The
auditor must produce a written report
to the verifying entity. Before ren-
dering the report, unless the auditor
has a reasonable basis to suspect fraud
on the part of the payor or distributor,
the disclosure of which would, in the
reasonable opinion of the auditor, prej-
udice any investigation of the sus-
pected fraud, the auditor must review
tentative written findings of the audit
with the appropriate agent or employee
of the payor or distributor in order to
remedy any factual errors and clarify
any issues relating to the audit; Pro-
vided that an appropriate agent or em-
ployee of the payor or distributor rea-
sonably cooperates with the auditor to
remedy promptly any factual errors or
clarify any issues raised by the audit.
The auditor must include in the writ-
ten report information concerning the
cooperation or the lack thereof of the
employee or agent.

(g) Audit results; underpayment or
overpayment of royalties. If the auditor
determines the payor or distributor un-
derpaid royalties, the payor or dis-
tributor shall remit the amount of any
underpayment determined by the audi-
tor to the verifying entity, together
with interest at the rate specified in
§380.2(d). In the absence of mutually-
agreed payment terms, which may, but
need not, include installment pay-
ments, the payor or distributor shall
remit promptly to the verifying entity
the entire amount of the under-
payment determined by the auditor. If
the auditor determines the payor or
distributor overpaid royalties, how-
ever, the verifying entity shall not be
required to remit the amount of any
overpayment to the payor or dis-
tributor, and the payor or distributor
shall not seek by any means to recoup,
offset, or take a credit for the overpay-
ment, unless the payor or distributor
and the verifying entity have agreed
otherwise.

(h) Paying the costs of the audit. The
verifying entity must pay the cost of
the verification procedure, unless the
auditor determines that there was a

§380.7

net underpayment (i.e., underpayments
less any overpayments) of 10% or more,
in which case the payor or distributor
must bear the reasonable costs of the
verification procedure, in addition to
paying or distributing the amount of
any underpayment.

(i) Retention of audit report. The
verifying party must retain the report
of the audit for a period of not less
than three years from the date of
issuance.

§380.7 Definitions.

For purposes of this part, the fol-
lowing definitions apply:

Aggregate Tuning Hours (ATH) means
the total hours of programming that
the Licensee has transmitted during
the relevant period to all listeners
within the United States from all chan-
nels and stations that provide audio
programming consisting, in whole or in
part, of eligible nonsubscription trans-
missions or noninteractive digital
audio transmissions as part of a new
subscription service, less the actual
running time of any sound recordings
for which the Licensee has obtained di-
rect licenses apart from 17 TU.S.C.
114(d)(2) or which do not require a li-
cense under title 17, United States
Code. By way of example, if a service
transmitted one hour of programming
containing Performances to 10 lis-
teners, the service’s ATH would equal
10 hours. If three minutes of that hour
consisted of transmission of a directly-
licensed recording, the service’s ATH
would equal nine hours and 30 minutes
(three minutes times 10 listeners cre-
ates a deduction of 30 minutes). As an
additional example, if one listener lis-
tened to a service for 10 hours (and
none of the recordings transmitted dur-
ing that time was directly licensed),
the service’s ATH would equal 10 hours.

Collective means the collection and
distribution organization that is des-
ignated by the Copyright Royalty
Judges, and which, for the current rate
period, is SoundExchange, Inc.

Commercial Webcaster means a Li-
censee, other than a Noncommercial
Webcaster, Noncommercial Edu-
cational Webcaster, or Public Broad-
caster, that makes Ephemeral Record-
ings and eligible digital audio trans-
missions of sound recordings pursuant
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to the statutory licenses under 17
U.S.C. 112(e) and 114(d)(2).

Copyright Owners means sound re-
cording copyright owners, and rights
owners under 17 U.S.C. 1401(1)(2), who
are entitled to royalty payments made
under this part pursuant to the statu-
tory licenses under 17 U.S.C. 112(e) and
114.

Digital audio transmission has the
same meaning as in 17 U.S.C. 114(j).

Eligible monsubscription transmission
has the same meaning as in 17 U.S.C.
114(j).

Eligible Transmission means a sub-
scription or mnonsubscription trans-
mission made by a Licensee that is
subject to licensing under 17 U.S.C.
114(d)(2) and the payment of royalties
under this part.

Ephemeral recording has the same
meaning as in 17 U.S.C. 112.

Licensee means a Commercial
Webcaster, a Noncommercial
Webcaster, a Noncommercial Edu-

cational Webcaster, a Public Broad-
caster, or any entity operating a non-
interactive internet streaming service
that has obtained a license under 17
U.S.C. 114 to make Eligible Trans-
missions and a license under 17 U.S.C.
112(e) to make Ephemeral Recordings
to facilitate those Eligible Trans-
missions.

New subscription service has the same
meaning as in 17 U.S.C. 114(j).

Noncommercial Educational Webcaster
means a Noncommercial Educational
Webcaster under subpart C of this part.

Noncommercial Webcaster has the same
meaning as in 17 U.S.C. 114(f)(4)(E), but
excludes a Noncommercial Educational
Webcaster or Public Broadcaster.

Nonsubscription transmission has the
same meaning as in 17 U.S.C. 114().

Payor means the entity required to
make royalty payments to the Collec-
tive or the entity required to distribute
royalty fees collected, depending on
context. The Payor is:

(1) A Licensee, in relation to the Col-
lective; and

(2) The Collective in relation to a
Copyright Owner or Performer.

Performance means each instance in
which any portion of a sound recording
is publicly performed to a listener by
means of a digital audio transmission
(e.g., the delivery of any portion of a
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single track from a compact disc to one
listener), but excludes the following:

(1) A performance of a sound record-
ing that does not require a license (e.g.,
a sound recording that is not subject to
protection under title 17, United States
Code);

(2) A performance of a sound record-
ing for which the service has pre-
viously obtained a license from the
Copyright Owner of such sound record-
ing; and

(3) An incidental performance that
both:

(i) Makes no more than incidental
use of sound recordings including, but
not limited to, brief musical transi-
tions in and out of commercials or pro-
gram segments, brief performances
during news, talk and sports program-
ming, brief background performances
during disk jockey announcements,
brief performances during commercials
of sixty seconds or less in duration, or
brief performances during sporting or
other public events; and

(ii) Does not contain an entire sound
recording, other than ambient music
that is background at a public event,
and does not feature a particular sound
recording of more than thirty seconds
(as in the case of a sound recording
used as a theme song).

Performers means the independent ad-
ministrators identified in 17 U.S.C.
114(g)(2)(B) and (C) and the parties
identified in 17 U.S.C. 114(g)(2)(D).

Public broadcaster means a Public
Broadcaster under subpart D of this
part.

Qualified auditor means an inde-
pendent Certified Public Accountant li-
censed in the jurisdiction where it
seeks to conduct a verification.

Subscription transmission has the same
meaning as in 17 U.S.C. 114(j).

Transmission has the same meaning
as in 17 U.S.C. 114(j)(15).

Subpart B—Commercial
Webcasters and Noncommer-
cial Webcasters

SOURCE: 86 FR 59593, Oct. 27, 2021, unless
otherwise noted.
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§380.10 Royalty fees for the public
performance of sound recordings
and the making of ephemeral re-
cordings.

(a) Royalty fees. For the year 2024, Li-
censees must pay royalty fees for all
Eligible Transmissions of sound record-
ings at the following rates:

(1) Commercial webcasters: $0.0031
per Performance for subscription serv-
ices and $0.0025 per Performance for
nonsubscription services.

(2) Noncommercial webcasters: $1,000
per year for each channel or station
and $0.0025 per Performance for all dig-
ital audio transmissions in excess of
159,140 ATH in a month on a channel or
station.

(b) Minimum fee. Licensees must pay
the Collective a minimum fee of $1,000
each year for each channel or station.
The Collective must apply the fee to
the Licensee’s account as credit to-
wards any additional royalty fees that
Licensees may incur in the same year.
The fee is payable for each individual
channel and each individual station
maintained or operated by the Licensee
and making Eligible Transmissions
during each calendar year or part of a
calendar year during which it is a Li-
censee. The maximum aggregate min-
imum fee in any calendar year that a
Commercial Webcaster must pay is
$100,000. The minimum fee is non-
refundable.

(c) Annual royalty fee adjustment. The
Copyright Royalty Judges shall adjust
the royalty fees each year to reflect
any changes occurring in the cost of
living as determined by the most re-
cent Consumer Price Index for All
Urban Consumers (U.S. City Average,
all items) (CPI-U) published by the
Secretary of Labor before December 1
of the preceding year. The calculation
of the rate for each year shall be cumu-
lative based on a calculation of the
percentage increase in the CPI-U from
the CPI-U published in November, 2020
(260.229) and shall be made according to
the following formulas: For subscrip-
tion performances, (1 + (Cy,—260.229)/
260.229) x $0.0026; for nonsubscription
performances, (1 + (Cy—260.229)/260.229)
x $0.0021; for performances by a non-
commercial webcaster in excess of
159,140 ATH per month, a +
(Cy—260.229)/260.229) x $0.0021; where C,

§380.20

is the CPI-U published by the Sec-
retary of Labor before December 1 of
the preceding year. The adjusted rate
shall be rounded to the nearest fourth
decimal place. The Judges shall publish
notice of the adjusted fees in the FED-
ERAL REGISTER at least 25 days before
January 1. The adjusted fees shall be
effective on January 1.

(d) Ephemeral recordings royalty fees;
allocation between ephemeral recordings
and performance royalty fees. The Col-
lective must credit 5% of all royalty
payments as payment for Ephemeral
Recordings and credit the remaining
95% to section 114 royalties. All
Ephemeral Recordings that a Licensee
makes which are necessary and com-
mercially reasonable for making non-
interactive digital transmissions are
included in the 5%.

[86 FR 59593, Oct. 27, 2021, as amended at 86
FR 68150, Dec. 1, 2021; 87 FR 73940, Dec. 2,
2022; 88 FR 83509, Nov. 30, 2023]

Subpart C—Noncommercial
Educational Webcasters

SOURCE: 85 FR 12745, Mar. 4, 2020, unless
otherwise.

§380.20 Definitions.

For purposes of this subpart, the fol-
lowing definitions apply:

Educational Transmission means an el-
igible nonsubscription transmission (as
defined in 17 U.S.C. 114(j)(6)) made by a
Noncommercial Educational Webcaster
over the internet.

Noncommercial Educational Webcaster
means a noncommercial webcaster (as
defined in 17 U.S.C. 114(f)(4)(E)(i)) that:

(1) Has obtained a compulsory license
under 17 U.S.C. 112(e) and 114 and the
implementing regulations therefor to
make Educational Transmissions and
related Ephemeral Recordings;

(2) Complies with all applicable pro-
visions of Sections 112(e) and 114 and
applicable regulations in 37 CFR part
380;

(3) Is directly operated by, or is affili-
ated with and officially sanctioned by,
and the digital audio transmission op-
erations of which are staffed substan-
tially by students enrolled at, a domes-
tically accredited primary or sec-
ondary school, college, university or
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other post-secondary degree-granting
educational institution;

(4) Is not a ‘‘public broadcasting enti-
ty”’ (as defined in 17 U.S.C. 118(f)) quali-
fied to receive funding from the Cor-
poration for Public Broadcasting pur-
suant to its criteria; and

(5) Takes affirmative steps not to
make total transmissions in excess of
159,140 Aggregate Tuning Hours (ATH)
on any individual channel or station in
any month, if in any previous calendar
year it has made total transmissions in
excess of 159,140 ATH on any individual
channel or station in any month.

§380.21 Royalty fees for the public
performance of sound recordings
and for ephemeral recordings.

(a) Minimum fee for eligible Non-
commercial Educational Webcasters. Each
Noncommercial Educational Webcaster
that did not exceed 159,140 total ATH
for any individual channel or station
for more than one calendar month in
the immediately preceding calendar
year and does not expect to make total
transmissions in excess of 159,140 ATH
on any individual channel or station in
any calendar month during the applica-
ble calendar year shall pay an annual,
nonrefundable minimum fee in the
amount set forth in paragraphs (a)(1)
through (5) of this section (the ‘“‘Min-
imum Fee’’) for each of its individual
channels, including each of its indi-
vidual side channels, and each of its in-
dividual stations, through which (in
each case) it makes Educational Trans-
missions, for each calendar year it
makes Educational Transmissions sub-
ject to this subpart. For clarity, each
individual stream (e.g., HD radio side
channels, different stations owned by a
single licensee) will be treated sepa-
rately and be subject to a separate
Minimum Fee. The Minimum Fee shall
constitute the annual per channel or
per station royalty for all Educational
Transmissions totaling not more than
159,140 ATH in a month on any indi-
vidual channel or station, and for
Ephemeral Recordings to enable such
Educational Transmissions. In addi-
tion, a Noncommercial Educational
Webcaster electing the reporting waiv-
er described in §380.22(d)(1) shall pay a
$100 annual fee (the “Proxy Fee’) to
the Collective (for purposes of this sub-
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part, the term ‘‘Collective’ refers to
SoundExchange, Inc.). The Minimum
Fee for each year of the royalty period
is:
(1) 2021: $550;

(2) 2022: $600;

(3) 2023: $650;

(4) 2024: $700; and

(5) 2025: $750.

(b) Consequences of unexpectedly ex-
ceeding ATH cap. In the case of a Non-
commercial Educational Webcaster eli-
gible to pay royalties under paragraph
(a) of this section that unexpectedly
makes total transmissions in excess of
159,140 ATH on any individual channel
or station in any calendar month dur-
ing the applicable calendar year:

(1) The Noncommercial Educational
Webcaster shall, for such month and
the remainder of the calendar year in
which such month occurs, pay royal-
ties in accordance, and otherwise com-
ply, with the provisions of subpart B of
this part applicable to Noncommercial
Webcasters;

(2) The Minimum Fee paid by the
Noncommercial Educational Webcaster
for such calendar year will be credited
to the amounts payable under the pro-
visions of subpart B of this part appli-
cable to Noncommercial Webcasters;
and

(3) The Noncommercial Educational
Webcaster shall, within 45 days after
the end of each month, notify the Col-
lective if it has made total trans-
missions in excess of 159,140 ATH on a
channel or station during that month;
pay the Collective any amounts due
under the provisions of subpart B of
this part applicable to Noncommercial
Webcasters; and provide the Collective
a statement of account pursuant to
subpart A of this part.

(¢) Royalties for other Noncommercial
Educational Webcasters. A Noncommer-
cial Educational Webcaster that is not
eligible to pay royalties under para-
graph (a) of this section shall pay roy-
alties in accordance, and otherwise
comply, with the provisions of subpart
B of this part applicable to Non-
commercial Webcasters.

(d) Estimation of performances. In the
case of a Noncommercial Educational
Webcaster that is required to pay roy-
alties under paragraph (b) or (c) of this
section on a per-Performance basis,
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that is unable to calculate actual total
performances, and that is not required
to report actual total performances
under §380.22(d)(3), the Noncommercial
Educational Webcaster may pay its ap-
plicable royalties on an ATH basis, pro-
vided that the Noncommercial Edu-
cational Webcaster shall calculate such
royalties at the applicable per-Per-
formance rates based on the assump-
tion that the number of sound record-
ings performed is 12 per hour. The Col-
lective may distribute royalties paid
on the basis of ATH hereunder in ac-
cordance with its generally applicable
methodology for distributing royalties
paid on such basis. In addition, and for
the avoidance of doubt, a Noncommer-
cial Educational Webcaster offering
more than one channel or station shall
pay per-Performance royalties on a
per-channel or -station basis.

(e) Allocation between ephemeral re-
cordings and performance royalty fees.
The Collective must credit 5% of all
royalty payments as payment for
Ephemeral Recordings and credit the
remaining 95% to section 114 royalties.
All Ephemeral Recordings that a Li-
censee makes which are necessary and
commercially reasonable for making
Educational Transmissions are in-
cluded in the 5%.

§380.22 Terms for making payment of
royalty fees and statements of ac-
count.

(a) Payment to the Collective. A Non-
commercial Educational Webcaster
shall make the royalty payments due
under §380.21 to the Collective.

(b) Minimum fee. Noncommercial Edu-
cational Webcasters shall submit the
Minimum Fee, and Proxy Fee if appli-
cable (see paragraph (d) of this sec-
tion), accompanied by a statement of
account, by January 31st of each cal-
endar year, except that payment of the
Minimum Fee, and Proxy Fee if appli-
cable, by a Noncommercial Edu-
cational Webcaster that was not mak-
ing Educational Transmissions or
Ephemeral Recordings pursuant to the
licenses in 17 U.S.C. 114 and/or 17 U.S.C.
112(e) as of January 3lst of each cal-
endar year but begins doing so there-
after shall be due by the 45th day after
the end of the month in which the Non-
commercial Educational Webcaster

§380.22

commences doing so. At the same time
the Noncommercial Educational
Webcaster must identify all its sta-
tions making Educational Trans-
missions and identify which of the re-
porting options set forth in paragraph
(d) of this section it elects for the rel-
evant year (provided that it must be el-
igible for the option it elects).

(c) Statements of account. Any pay-
ment due under paragraph (a) of this
section shall be accompanied by a cor-
responding statement of account on a
form provided by the Collective. A
statement of account shall contain the
following information:

(1) The name of the Noncommercial
Educational Webcaster, exactly as it
appears on the notice of use, and if the
statement of account covers a single
station only, the call letters or name of
the station;

(2) The name, address, business title,
telephone number, facsimile number (if
any), electronic mail address (if any)
and other contact information of the
person to be contacted for information
or questions concerning the content of
the statement of account;

(3) The signature of a duly authorized
representative of the applicable edu-
cational institution;

(4) The printed or typewritten name
of the person signing the statement of
account;

(5) The date of signature;

(6) The title or official position held
by the person signing the statement of
account;

(7) A certification of the capacity of
the person signing; and

(8) A statement to the following ef-
fect: I, the undersigned duly authorized
representative of the applicable edu-
cational institution, have examined
this statement of account; hereby state
that it is true, accurate, and complete
to my knowledge after reasonable due
diligence; and further certify that the
licensee entity named herein qualifies
as a Noncommercial Educational
Webcaster for the relevant year, and
did not exceed 159,140 total ATH in any
month of the prior year for which the
Noncommercial Educational Webcaster
did not submit a statement of account
and pay any required additional royal-
ties.
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(d) Reporting by Noncommercial Edu-
cational Webcasters in general—

(1) Reporting waiver. In light of the
unique business and operational cir-
cumstances with respect to Non-
commercial Educational Webcasters,
and for the purposes of this subpart
only, a Noncommercial Educational
Webcaster that did not exceed 80,000
total ATH for any individual channel
or station for more than one calendar
month in the immediately preceding
calendar year and that does not expect
to exceed 80,000 total ATH for any indi-
vidual channel or station for any cal-
endar month during the applicable cal-
endar year may elect to pay to the Col-
lective a nonrefundable, annual Proxy
Fee of $100 in lieu of providing reports
of use for the calendar year pursuant
to the regulations at §370.4 of this
chapter. In addition, a Noncommercial
Educational Webcaster that unexpect-
edly exceeded 80,000 total ATH on one
or more channels or stations for more
than one month during the imme-
diately preceding calendar year may
elect to pay the Proxy Fee and receive
the reporting waiver described in this
paragraph (d)(1) during a calendar year,
if it implements measures reasonably
calculated to ensure that it will not
make Educational Transmissions ex-
ceeding 80,000 total ATH during any
month of that calendar year. The
Proxy Fee is intended to defray the
Collective’s costs associated with the
reporting waiver in this paragraph
(d)(1), including development of proxy
usage data. The Proxy Fee shall be
paid by the date specified in paragraph
(b) of this section for paying the Min-
imum Fee for the applicable calendar
year and shall be accompanied by a
certification on a form provided by the
Collective, signed by a duly authorized
representative of the applicable edu-
cational institution, stating that the
Noncommercial Educational Webcaster
is eligible for the Proxy Fee option be-
cause of its past and expected future
usage and, if applicable, has imple-
mented measures to ensure that it will
not make excess Educational Trans-
missions in the future.

(2) Sample-basis reports. A Non-
commercial Educational Webcaster
that did not exceed 159,140 total ATH
for any individual channel or station
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for more than one calendar month in
the immediately preceding calendar
year and that does not expect to exceed
159,140 total ATH for any individual
channel or station for any calendar
month during the applicable calendar
year may elect to provide reports of
use on a sample basis (two weeks per
calendar quarter) in accordance with
the regulations at §370.4 of this chap-

ter, except that, notwithstanding
§370.4(d)(2)(vi), such an electing Non-
commercial Educational Webcaster

shall not be required to include ATH or
actual total performances and may in
lieu thereof provide channel or station
name and play frequency. Notwith-
standing the preceding sentence, a
Noncommercial Educational Webcaster
that is able to report ATH or actual
total performances is encouraged to do
so. These reports of use shall be sub-
mitted to the Collective no later than
January 31st of the year immediately
following the year to which they per-
tain.

(3) Census-basis reports. (i) If any of
the conditions in paragraphs
(A)(B)(E)(A) through (C) of this section
is satisfied, a Noncommercial Edu-
cational Webcaster must report pursu-
ant to paragraph (d)(3) of this section:

(A) The Noncommercial Educational
Webcaster exceeded 159,140 total ATH
for any individual channel or station
for more than one calendar month in
the immediately preceding calendar
year;

(B) The Noncommercial Educational
Webcaster expects to exceed 159,140
total ATH for any individual channel
or station for any calendar month in
the applicable calendar year; or

(C) The Noncommercial Educational
Webcaster otherwise does not elect to
be subject to paragraph (d)(1) or (2) of
this section.

(ii) A Noncommercial Educational
Webcaster required to report pursuant
to paragraph (d)(3)(i) of this section
shall provide reports of use to the Col-
lective quarterly on a census reporting
basis in accordance with §370.4 of this
chapter, except that, notwithstanding
§370.4(d)(2), such a Noncommercial
Educational Webcaster shall not be re-
quired to include ATH or actual total
performances, and may in lieu thereof
provide channel or station name and
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play frequency, during the first cal-
endar year it reports in accordance
with paragraph (d)(3) of this section.
For the avoidance of doubt, after a
Noncommercial Educational Webcaster
has been required to report in accord-
ance with paragraph (d)(3)(i) of this
section for a full calendar year, it must
thereafter include ATH or actual total
performances in its reports of use. All
reports of use under paragraph (d)(3)(i)
of this section shall be submitted to
the Collective no later than the 45th
day after the end of each calendar
quarter.

(e) Server logs. Noncommercial Edu-
cational Webcasters shall retain for a
period of no less than three full cal-
endar years server logs sufficient to
substantiate all information relevant
to eligibility, rate calculation and re-
porting under this subpart. To the ex-
tent that a third-party Web hosting or
service provider maintains equipment
or software for a Noncommercial Edu-
cational Webcaster and/or such third
party creates, maintains, or can rea-
sonably create such server logs, the
Noncommercial Educational Webcaster
shall direct that such server logs be
created and maintained by said third
party for a period of no less than three
full calendar years and/or that such
server logs be provided to, and main-
tained by, the Noncommercial Edu-
cational Webcaster.

(f) Terms in general. Subject to the
provisions of this subpart, terms gov-
erning late fees, distribution of royal-
ties by the Collective, unclaimed funds,
record retention requirements, treat-
ment of Licensees’ confidential infor-
mation, audit of royalty payments and
distributions, and any definitions for
applicable terms not defined in this
subpart shall be those set forth in sub-
part A of this part.

Subpart D—Public Broadcasters

SOURCE: 85 FR 11857, Feb. 28, 2020, unless
otherwise noted.

§380.30 Definitions.

For purposes of this subpart, the fol-
lowing definitions apply:

Authorized website is any website op-
erated by or on behalf of any Public
Broadcaster that is accessed by website

§380.30

Users through a Uniform Resource Lo-
cator (“URL”) owned by such Public
Broadcaster and through which website
Performances are made by such Public
Broadcaster.

CPB is the Corporation for Public
Broadcasting.

Music ATH is aggregate tuning hours
of website Performances of sound re-
cordings of musical works.

NPR is National Public Radio, Inc.

Originating Public Radio Station is a
noncommercial terrestrial radio broad-
cast station that—

(1) Is licensed as such by the Federal
Communications Commission;

(2) Originates programming and is
not solely a repeater station;

(3) Is a member or affiliate of NPR,
American Public Media, Public Radio
International, or Public Radio Ex-
change, a member of the National Fed-
eration of Community Broadcasters, or
another public radio station that is
qualified to receive funding from CPB
pursuant to its criteria;

(4) Qualifies as a ‘‘noncommercial
webcaster”’ under 17 U.S.C.
114(£)(4)(E)(1); and

(5) Either—

(i) Offers website Performances only
as part of the mission that entitles it
to be exempt from taxation under sec-
tion 501 of the Internal Revenue Code
of 1986 (26 U.S.C. 501); or

(ii) In the case of a governmental en-
tity (including a Native American
Tribal governmental entity), is oper-
ated exclusively for public purposes.

Person is a natural person, a corpora-
tion, a limited liability company, a
partnership, a trust, a joint venture,
any governmental authority or any
other entity or organization.

Public Broadcasters are NPR, Amer-
ican Public Media, Public Radio Inter-
national, and Public Radio Exchange,
and up to 530 Originating Public Radio
Stations as named by CPB. CPB shall
notify SoundExchange annually of the
eligible Originating Public Radio Sta-
tions to be considered Public Broad-
casters per this definition (subject to
the numerical limitations set forth in
this definition). The number of Origi-
nating Public Radio Stations treated
per this definition as Public Broad-
casters shall not exceed 530 for a given
year without SoundExchange’s express
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written approval, except that CPB
shall have the option to increase the
number of Originating Public Radio
Stations that may be considered Public
Broadcasters as provided in §380.31(c).

Side Channel is any internet-only pro-
gram available on an Authorized
website or an archived program on
such Authorized website that, in either
case, conforms to all applicable re-
quirements under 17 U.S.C. 114.

Term is the period January 1, 2021,
through December 31, 2025.

Website is a site located on the World
Wide Web that can be located by a
website User through a principal URL.

Website Performances are all public
performances by means of digital audio
transmissions of sound recordings, in-
cluding the transmission of any por-
tion of any sound recording, made
through an Authorized website in ac-
cordance with all requirements of 17
U.S.C. 114, from servers used by a Pub-
lic Broadcaster (provided that the Pub-
lic Broadcaster controls the content of
all materials transmitted by the serv-
er), or by a contractor authorized pur-
suant to §380.31(f), that consist of ei-
ther the retransmission of a Public
Broadcaster’s over-the-air terrestrial
radio programming or the digital
transmission of nonsubscription Side
Channels that are programmed and
controlled by the Public Broadcaster;
provided, however, that a Public
Broadcaster may limit access to an Au-
thorized website, or a portion thereof,
or any content made available thereon
or functionality thereof, solely to
website Users who are contributing
members of a Public Broadcaster. This
term does not include digital audio
transmissions made by any other
means.

Website Users are all those who access
or receive website Performances or who
access any Authorized website.

§380.31 Royalty fees for the public
performance of sound recordings
and for ephemeral recordings.

(a) Royalty rates. The total license fee
for all website Performances by Public
Broadcasters during each year of the
Term, up to the total Music ATH set
forth in paragraphs (a)(1) through (5) of
this section for the relevant calendar
year, and Ephemeral Recordings made
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by Public Broadcasters solely to facili-
tate such website Performances, shall
be $800,000 (the ‘‘License Fee’’), unless
additional payments are required as de-
scribed in paragraph (c) of this section.
The total Music ATH limits are:

(1) 2021: 360,000,000;

(2) 2022: 370,000,000;

(3) 2023: 380,000,000;

(4) 2024: 390,000,000; and

(5) 2025: 400,000,000.

(b) Calculation of License Fee. 1t is un-
derstood that the License Fee includes:

(1) An annual minimum fee for each
Public Broadcaster for each year dur-
ing the Term;

(2) Additional usage fees for certain
Public Broadcasters; and

(3) A discount that reflects the ad-
ministrative convenience to the Collec-
tive (for purposes of this subpart, the
term ““‘Collective”’ refers to
SoundExchange, Inc.) of receiving an-
nual lump sum payments that cover a
large number of separate entities, as
well as the protection from bad debt
that arises from being paid in advance.

(c) Increase in Public Broadcasters. If
the total number of Originating Public
Radio Stations that wish to make
website Performances in any calendar
year exceeds the number of such Origi-
nating Public Radio Stations consid-
ered Public Broadcasters in the rel-
evant year, and the excess Originating
Public Radio Stations do not wish to
pay royalties for such website Perform-
ances apart from this subpart, CPB
may elect by written notice to the Col-
lective to increase the number of Origi-
nating Public Radio Stations consid-
ered Public Broadcasters in the rel-
evant year effective as of the date of
the notice. To the extent of any such
elections, CPB shall make an addi-
tional payment to the Collective for
each calendar year or part thereof it
elects to have an additional Origi-
nating Public Radio Station considered
a Public Broadcaster, in the amount of
the annual minimum fee applicable to
Noncommercial Webcasters under sub-
part B of this part for each additional
Originating Public Radio Station per
year. Such payment shall accompany
the notice electing to have an addi-
tional Originating Public Radio Sta-
tion considered a Public Broadcaster.
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(d) Allocation between ephemeral re-
cordings and performance royalty fees.
The Collective must credit 5% of all
royalty payments as payment for
Ephemeral Recordings and credit the
remaining 95% to section 114 royalties.
All Ephemeral Recordings that a Li-
censee makes which are necessary and
commercially reasonable for making
noninteractive digital transmissions
are included in the 5%.

(e) Effect of mom-performance by any
Public Broadcaster. In the event that
any Public Broadcaster violates any of
the material provisions of 17 U.S.C.
112(e) or 114 or this subpart that it is
required to perform, the remedies of
the Collective shall be specific to that
Public Broadcaster only, and shall in-
clude, without limitation, termination
of that Public Broadcaster’s right to be
treated as a Public Broadcaster per
this paragraph (e) upon written notice
to CPB. The Collective and Copyright
Owners also shall have whatever rights
may be available to them against that
Public Broadcaster under applicable
law. The Collective’s remedies for such
a breach or failure by an individual
Public Broadcaster shall not include
termination of the rights of other Pub-
lic Broadcasters to be treated as Public
Broadcasters per this paragraph (e), ex-
cept that if CPB fails to pay the Li-
cense Fee or otherwise fails to perform
any of the material provisions of this
subpart, or such a breach or failure by
a Public Broadcaster results from
CPB’s inducement, and CPB does not
cure such breach or failure within 30
days after receiving notice thereof
from the Collective, then the Collec-
tive may terminate the right of all
Public Broadcasters to be treated as
Public Broadcasters per this paragraph
(e) upon written notice to CPB. In such
a case, a prorated portion of the Li-
cense Fee for the remainder of the
Term (to the extent paid by CPB) shall,
after deduction of any damages payable
to the Collective by virtue of the
breach or failure, be credited to statu-
tory royalty obligations of Public
Broadcasters to the Collective for the
Term as specified by CPB.

(f) Use of contractors. The right to
rely on this subpart is limited to Pub-
lic Broadcasters, except that a Public
Broadcaster may employ the services

§380.32

of a third Person to provide the tech-
nical services and equipment necessary
to deliver website Performances on be-
half of such Public Broadcaster, but
only through an Authorized website.
Any agreement between a Public
Broadcaster and any third Person for
such services shall:

(1) Obligate such third Person to pro-
vide all such services in accordance
with all applicable provisions of the
statutory licenses and this subpart;

(2) Specify that such third Person
shall have no right to make website
Performances or any other perform-
ances or Ephemeral Recordings on its
own behalf or on behalf of any Person
or entity other than a Public Broad-
caster through the Public Broad-
caster’s Authorized website by virtue
of its services for the Public Broad-
caster, including in the case of Ephem-
eral Recordings, pre-encoding or other-
wise establishing a library of sound re-
cordings that it offers to a Public
Broadcaster or others for purposes of
making performances, but instead
must obtain all necessary licenses from
the Collective, the copyright owner or
another duly authorized Person, as the
case may be;

(3) Specify that such third Person
shall have no right to grant any sub-
licenses under the statutory licenses;
and

(4) Provide that the Collective is an
intended third-party beneficiary of all
such obligations with the right to en-
force a breach thereof against such
third Person.

§380.32 Terms for making payment of
royalty fees and statements of ac-
count.

(a) Payment to the Collective. CPB
shall pay the License Fee to the Collec-
tive in five equal installments of
$800,000 each, which shall be due De-
cember 31, 2020, and annually there-
after through December 31, 2024.

(b) Reporting. CPB and Public Broad-
casters shall submit reports of use and
other information concerning website
Performances as agreed upon with the
Collective.

(c) Terms in general. Subject to the
provisions of this subpart, terms gov-
erning late fees, distribution of royal-
ties by the Collective, unclaimed funds,
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record retention requirements, treat-
ment of Licensees’ confidential infor-
mation, audit of royalty payments and
distributions, and any definitions for
applicable terms not defined in this
subpart shall be those set forth in sub-
part A of this part.

PART 381—USE OF CERTAIN COPY-
RIGHTED WORKS IN CONNEC-
TION WITH NONCOMMERCIAL
EDUCATIONAL BROADCASTING

Sec.

381.1 General.

381.2 Definition of public broadcasting enti-
ty.

381.3 [Reserved]

381.4 Performance of musical compositions
by PBS, NPR, and other public broad-
casting entities engaged in the activities
set forth in 17 U.S.C. 118(c).

381.5 Performance of musical compositions
by public broadcasting entities licensed
to colleges and universities.

381.6 Performance of musical compositions
by other public broadcasting entities.

381.7 Recording rights, rates and terms.

381.8 Terms and rates of royalty payments
for the use of published pictorial, graph-
ic, and sculptural works.

381.9 Unknown copyright owners.

381.10 Cost of living adjustment.

381.11 Notice of restrictions on use of repro-
ductions of transmission programs.

AUTHORITY: 17 U.S.C. 118, 801(b)(1) and 803.

SOURCE: 72 FR 67647, Nov. 30, 2007, unless
otherwise noted.

§381.1 General.

This part establishes terms and rates
of royalty payments for certain activi-
ties using published nondramatic musi-
cal works and published pictorial,
graphic and sculptural works during a
period beginning on January 1, 2023,
and ending on December 31, 2027. Upon
compliance with 17 U.S.C. 118, and the
terms and rates of this part, a public
broadcasting entity may engage in the
activities with respect to such works
set forth in 17 U.S.C. 118(c).

[72 FR 67647, Nov. 30, 2007, as amended at 77
FR 71105, Nov. 29, 2012; 83 FR 2740, Jan. 19,
2018; 88 FR 41828, June 28, 2023]

§381.2 Definition of public
casting entity.

broad-

As used in this part, the term public
broadcasting entity means a non-
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commercial educational broadcast sta-
tion as defined in section 397 of title 47
and any nonprofit institution or orga-
nization engaged in the activities de-
scribed in 17 U.S.C. 118(c).

§381.3 [Reserved]

§381.4 Performance of musical com-
positions by PBS, NPR and other
public broadcasting entities en-
gaged in the activities set forth in
17 U.S.C. 118(c).

(a) Determination of royalty rate. The
following rates and terms shall apply
to the performance by the Public
Broadcasting Service (PBS), National
Public Radio (NPR), and other public
broadcasting entities engaged in ac-
tivities set forth in 17 U.S.C. 118(c) of
copyrighted published nondramatic
musical compositions, except for public
broadcasting entities covered by §§381.5
and 381.6, and except for compositions
which are the subject of voluntary li-
cense agreements: The royalty shall be
$1.

(1) For performance of such
work in a feature presen-
tation of PBS:

2013-2017 cooeniniiiiiienane

(2) For performance of such
a work as background or
theme music in a PBS
program:

2013-2017 ..ovviniiiiiiiennnen

(3) For performance of such
a work in a feature pres-
entation of a station of
PBS:

2013-2017 ..ovveniieieeienns

(4) For performance of such
a work as background or
theme music in a pro-
gram of a station of PBS:

2013-2017 coveniniiiiiienanen

(5) For the performance of
such a work in a feature
presentation of NPR:

2013-2017 ..oeveniriineinenenn,

(6) For the performance of
such a work as back-
ground or theme music in
an NPR program:

2013-2017 .eovviniiiiieiennnn

(7) For the performance of
such a work in a feature
presentation of a station
of NPR:

$232.18

$58.51

$19.84

$4.18

$23.53

$5.70
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