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§1005.9

legislative jurisdiction of the United
States.

§1005.9 Discrimination in furnishing
public accommodations and trans-
portation services.

(a) The proprietor, owner or operator
and the employees of any hotel, inn,
lodge, or other facility or accommoda-
tion offered to or enjoyed by the gen-
eral public within the area adminis-
tered by the Presidio Trust and, while
using such area, any commercial pas-
senger-carrying motor vehicle service
and its employees, are prohibited from:

(1) Publicizing the facilities, accom-
modations or any activity conducted
therein in any manner that would di-
rectly or inferentially reflect upon or
question the acceptability of any per-
son or persons because of race, creed,
color, ancestry, sex, age, disabling con-
dition, or national origin; or

(2) Discriminating by segregation or
otherwise against any person or per-
sons because of race, creed, color, an-
cestry, sex, age, disabling condition, or
national origin in furnishing or refus-
ing to furnish such person or persons
any accommodation, facility, service,
or privilege offered to or enjoyed by
the general public.

(b) Each such proprietor, owner, or
operator shall post the following notice
at such locations as will insure that
the notice and its contents will be con-
spicuous to any person seeking accom-
modations, facilities, services, or privi-
leges:

Notice

This is a facility operated in an area under
the jurisdiction of the Presidio Trust. No dis-
crimination by segregation or other means
in the furnishing of accommodations, facili-
ties, services, or privileges on the basis of
race, creed, color, ancestry, sex, age, dis-
abling condition or national origin is per-
mitted in the use of this facility. Violations
of this prohibition are punishable by fine,
imprisonment, or both. Complaints of viola-
tions of this prohibition should be addressed
to the Executive Director, The Presidio
Trust, P.O. Box 29052, San Francisco, CA
94129-0052.

(c) The regulations contained in this
section apply, regardless of land owner-
ship, on all lands and waters within the
boundaries of the area administered by
the Presidio Trust that are under the
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legislative jurisdiction of the United
States.

§§1005.10-1005.12 [Reserved]

§1005.13 Nuisances.

The creation or maintenance of a
nuisance upon the federally owned
lands of the area administered by the
Presidio Trust or upon any private
lands within the boundaries of the area
administered by the Presidio Trust
under the exclusive legislative jurisdic-
tion of the United States is prohibited.

§1005.14 Prospecting,
mineral leasing.
Prospecting, mining, and the loca-
tion of mining claims under the gen-
eral mining laws and leasing under the
mineral leasing laws are prohibited in
the area administered by the Presidio
Trust except as authorized by law.

PART 1007—REQUESTS UNDER THE
FREEDOM OF INFORMATION ACT

mining, and

Sec.

1007.1 Purpose and scope.

1007.2 Records available.

1007.3 Requests for records.

1007.4 Preliminary processing of requests.

1007.5 Action on initial requests.

1007.6 Time limits for processing initial re-
quests.

1007.7 Appeals.

1007.8 Action on appeals.

1007.9 Fees.

1007.10 Waiver of fees.

AUTHORITY: Pub. L. 104-333, 110 Stat. 4097

(16 U.S.C. 460bb note); 5 U.S.C. 552; E.O.
12,600, 52 FR 23781, 3 CFR, 1988 Comp., p. 235.

SOURCE: 63 FR 71774, Dec. 30, 1998, unless
otherwise noted.

§1007.1 Purpose and scope.

(a) This part contains the procedures
for submission to and consideration by
the Presidio Trust of requests for
records under the FOIA. As used in this
part, the term “FOIA” means the Free-
dom of Information Act, 5 U.S.C. 552.
The regulations in this part should be
read in conjunction with the text of
the FOIA. Requests made by individ-
uals for records about themselves
under the Privacy Act of 1974, 5 U.S.C.
bb2a, are processed in accordance with
the Presidio Trust’s Privacy Act regu-
lations as well as under this subpart.
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(b) Before invoking the formal proce-
dures set out below, persons seeking
records from the Presidio Trust may
find it useful to consult with the Pre-
sidio Trust’s FOIA Officer, who can be
reached at The Presidio Trust, P.O.
Box 29052, San Francisco, CA 94129-0052,
Telephone: (415) 561-5300. As used in
this part, the term “FOIA Officer”
means the employee designated by the
Executive Director to process FOIA re-
quests and otherwise supervise the Pre-
sidio Trust’s compliance with the
FOIA, or the alternate employee so
designated to perform these duties in
the absence of the FOIA Officer.

(c) The procedures in this part do not
apply to:

(1) Records published in the FEDERAL
REGISTER, the Bylaws of the Presidio
Trust, statements of policy and inter-
pretations, and other materials that
have been published by the Presidio
Trust on its internet website (htip:/
www.presidiotrust.gov) or are routinely
made available for inspection and
copying at the requester’s expense.

(2) Records or information compiled
for law enforcement purposes and cov-
ered by the disclosure exemption de-
scribed in §1007.2(c)(7) if:

(i) The investigation or proceeding
involves a possible violation of crimi-
nal law; and

(ii) There is reason to believe that:

(A) The subject of the investigation
or proceeding is not aware of its pend-
ency; and

(B) Disclosure of the existence of the
records could reasonably be expected to
interfere with enforcement pro-
ceedings.

(3) Informant records maintained by
the United States Park Police under an
informant’s name or personal identi-
fier, if requested by a third party ac-
cording to the informant’s name or
personal identifier, unless the inform-
ant’s status as an informant has been
officially confirmed.

[83 FR 50828, Oct. 10, 2018]

§1007.2 Records available.

(a) Policy. It is the policy of the Pre-
sidio Trust to make its records avail-
able to the public to the greatest ex-
tent possible consistent with the pur-
poses of the Presidio Trust Act and the
FOIA. The Presidio Trust administers

§1007.2

the FOIA with a presumption of open-
ness. As a matter of policy, the Pre-
sidio Trust may make discretionary
disclosures of records or information
exempt from disclosure under the FOIA
whenever disclosure would not
foreseeably harm an interest protected
by a FOIA exemption. This policy does
not create any right enforceable in
court.

(b) Statutory disclosure requirement.
The FOIA requires that the Presidio
Trust, on a request from a member of
the public submitted in accordance
with the procedures in this part, make
requested records available for inspec-
tion and copying.

(c) Statutory exemptions. Exempted
from the FOIA’s statutory disclosure
requirement are matters that are:

(1)(i) Specifically authorized under
criteria established by an Executive
order to be kept secret in the interest
of national defense or foreign policy;
and

(ii) Are in fact properly classified
pursuant to such Executive order.

(2) Related solely to the internal per-
sonnel rules and practices of an agen-
cy;

(3) Specifically exempted from disclo-
sure by statute (other than the Privacy
Act), provided that such statute:

(1) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue;
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld.

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(6) Inter-agency or intra-agency
memorandums or letters which would
not be available by law to a party
other than an agency in litigation with
the agency;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:
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(i) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(ii) Would deprive a person of a right
to a fair or an impartial adjudication;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(d) Decisions on requests. It is the pol-
icy of the Presidio Trust to withhold
information falling within an exemp-
tion only if:

(1) Disclosure is prohibited by statute
or Executive order; or

(2) Sound grounds exist for invoca-
tion of the exemption.

(e) Disclosure of reasonably segregable
nonexempt material. If a requested
record contains material covered by an
exemption and material that is not ex-
empt, and it is determined under the
procedures in this part to withhold the
exempt material, any reasonably seg-
regable nonexempt material shall be
separated from the exempt material
and released. In such circumstances,
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the records disclosed in part shall be
marked or annotated to show both the
amount and the location of the infor-
mation deleted wherever practicable.

[83 FR 50829, Oct. 10, 2018]

§1007.3 Requests for records.

(a) Submission of requests. A request to
inspect or copy records shall be sub-
mitted to the Presidio Trust’s FOIA Of-
ficer at P.O. Box 29052, San Francisco,
CA 94129-0052.

(b) Form of perfected requests. (1) Re-
quests under this part shall be in writ-
ing and should specifically invoke the
FOIA.

(2) A request must reasonably de-
scribe the records requested. A request
reasonably describes the records re-
quested if it will enable an employee of
the Presidio Trust familiar with the
subject area of the request to locate
the record with a reasonable amount of
effort. If such information is available,
the request should identify the subject
matter of the record, the date when it
was made, the place where it was made,
the person or office that made it, the
present custodian of the record, and
any other information that will assist
in locating the requested record. If the
request involves a matter known by
the requester to be in litigation, the re-
quest should also state the case name
and court hearing the case. If after re-
ceiving a request the FOIA Officer de-
termines that the request does not rea-
sonably describe the records sought,
the FOIA Officer will inform the re-
quester what additional information is
needed or why the request is otherwise
insufficient. Requesters who are at-
tempting to reformulate or modify
such a request may discuss their re-
quest with the FOIA Officer. If a re-
quest does not reasonably describe the
records sought, the Presidio Trust’s re-
sponse to the request may be delayed
or an adverse determination under
§1007.5(e).

(3)(1) A perfected request shall:

(A) Specify the fee category (com-
mercial use, educational institution,
noncommercial scientific institution,
news media, or other, as defined in
§1007.9) in which the requester claims
the request falls and the basis of this
claim;
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(B) State the maximum amount of
fees that the requester is willing to pay
or include a request for a fee waiver;
and

(C) Provide contact information for
the requester, such as phone number,
email address and/or mailing address,
to assist the Presidio Trust in commu-
nicating with them and providing re-
leased records.

(ii) Requesters who make requests for
records about themselves must verify
their identity.

(iii) Where a request for records per-
tains to another individual, a requester
may receive greater access by submit-
ting either a notarized authorization
signed by that individual or a declara-
tion made in compliance with the re-
quirements set forth in 28 U.S.C. 1746
by that individual authorizing disclo-
sure of the records to the requester, or
by submitting proof that the individual
is deceased (e.g., a copy of a death cer-
tificate or an obituary). As an exercise
of administrative discretion, the Pre-
sidio Trust may require a requester to
supply additional information if nec-
essary in order to verify that a par-
ticular individual has consented to dis-
closure.

(iv) Requesters are advised that,
under §1007.9 (f), (g) and (h), the time
for responding to requests may be de-
layed:

(A) If a requester has not sufficiently
identified the fee category applicable
to the request;

(B) If a requester has not stated a
willingness to pay fees as high as an-
ticipated by the Presidio Trust; or

(C) If a fee waiver request is denied
and the requester has not included an
alternative statement of willingness to
pay fees as high as anticipated by the
Presidio Trust.

(4) A request seeking a fee waiver
shall, to the extent possible, address
why the requester believes that the cri-
teria for fee waivers set out in §1007.10
are met.

(5) To facilitate handling, both the
envelope containing a request and the
face of the request should bear the leg-
end “FREEDOM OF INFORMATION
REQUEST.”

(c) Creation of records. A request may
seek only records that are in existence
at the time the request is received. A

§1007.4

request may not seek records that
come into existence after the date on
which it is received and may not re-
quire that new records be created in re-
sponse to the request by, for example,
combining or compiling selected items
from manual files, preparing a new
computer program, or calculating pro-
portions, percentages, frequency dis-
tributions, trends or comparisons. In
those instances where the Presidio
Trust determines that creating a new
record will be less burdensome than
disclosing large volumes of unassem-
bled material, the Presidio Trust may,
in its discretion, agree to creation of a
new record as an alternative to dis-
closing existing records.

[83 FR 50829, Oct. 10, 2018]

§1007.4 Preliminary processing of re-
quests.

(a) Scope of requests. Unless a request
clearly specifies otherwise, requests to
the Presidio Trust may be presumed to
seek only records of the Presidio Trust
in possession of the Presidio Trust at
the time the Presidio Trust begins its
search. If any other date is used, the
Presidio Trust will inform the re-
quester of that date. A record that is
excluded from the requirements of the
FOIA pursuant to 5 U.S.C. 552(c) is not
considered responsive to a request.

(b) Records of other departments and
agencies. (1) When reviewing records in
response to a request, the Presidio
Trust will determine whether another
Federal department or agency is better
able to determine whether the record is
exempt from disclosure under the
FOIA. As to any such record, the Pre-
sidio Trust will proceed in one of the
following ways:

(i) Consultation. When records origi-
nating with the Presidio Trust, but
contain within them information of in-
terest to another Federal department
or agency, the Presidio Trust will con-
sult with that other entity prior to
making a release determination; or

(ii) Referral. (A) When the Presidio
Trust believes that another depart-
ment or agency is best able to deter-
mine whether to disclose the record,
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the Presidio Trust will refer the re-
sponsibility for responding to the re-
quest regarding the record to that de-
partment or agency. Ordinarily, the de-
partment or agency that originated the
record is presumed to be the best enti-
ty to make the disclosure determina-
tion. However, if the Presidio Trust
and the originating department or
agency jointly agree that the Presidio
Trust is in the best position to respond
to the request, then the record may be
handled as a consultation.

(B) If the Presidio Trust refers any
part of the responsibility for respond-
ing to a request to another department
or agency, the Presidio Trust will doc-
ument the referral, maintain a copy of
the record that it refers, and notify the
requester of the referral, informing the
requester of the name(s) of the depart-
ment or agency to which the record
was referred, including that entity’s
FOIA contact information.

(2) Timing of responses to consulta-
tions and referrals. All consultations
and referrals received by the Presidio
Trust will be handled according to the
date that the Presidio Trust received
the perfected FOIA request.

(3) A request for documents that were
classified by another agency shall be
referred to that agency.

(c) Consultation with submitters of com-
mercial and financial information. (1) If a
request seeks a record containing trade
secrets or commercial or financial in-
formation submitted by any person or
entity, including a corporation, State,
Native American tribe or nation, or
foreign government, but not including
another Federal Government entity,
the Presidio Trust shall provide the
submitter with notice of the request
whenever:

(i) The submitter has made a good
faith designation of the information as
commercially or financially sensitive;
or

(ii) The Presidio Trust has reason to
believe that disclosure of the informa-
tion may result in commercial or fi-
nancial injury to the submitter.

(2) Where notification of a volumi-
nous number of submitters is required,
such notification may be accomplished
by posting or publishing the notice in a
place reasonably calculated to accom-
plish notification.
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(3) The notice to the submitter shall
afford the submitter a reasonable pe-
riod within which to provide a detailed
statement of any objection to disclo-
sure. The submitter’s statement shall
explain the basis on which the informa-
tion is claimed to be exempt under the
FOIA, including a specification of any
claim of competitive or other business
harm that would result from disclo-
sure. The statement shall also include
a certification that the information is
confidential, has not been disclosed to
the public by the submitter, and is not
routinely available to the public from
other sources.

(4) A submitter who fails to respond
within the time period specified in the
notice will be deemed to have no objec-
tion to disclosure of the information.
The Presidio Trust shall not be re-
quired to consider any information re-
ceived from the submitter after the
date of any disclosure decision. Any in-
formation provided by a submitter
under this subpart may itself be sub-
ject to disclosure under the FOIA.

(5) The Presidio Trust will notify the
requester whenever it provides the sub-
mitter with notice and an opportunity
to object to disclosure; whenever it no-
tifies the submitter of its intent to dis-
close the requested information; and
whenever a submitter files a lawsuit to
prevent the disclosure of the informa-
tion.

(6) If a submitter’s statement cannot
be obtained within the time limit for
processing the request under §1007.6,
the requester shall be notified of the
delay as provided in §1007.6(f).

(7) Notification to a submitter is not
required if:

(i) The Presidio Trust determines,
prior to giving notice, that the request
for the record should be denied;

(ii) The information has previously
been lawfully published or officially
made available to the public;

(iii) Disclosure is required by a stat-
ute (other than the FOIA) or regula-
tion (other than this part);

(iv) Disclosure is clearly prohibited
by a statute, as described in
§1007.2(c)(3);
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(v) The information was not des-
ignated by the submitter as confiden-
tial when it was submitted, or a rea-
sonable time thereafter, if the sub-
mitter was specifically afforded an op-
portunity to make such a designation;
however, a submitter will be notified of
a request for information that was not
designated as confidential at the time
of submission, or a reasonable time
thereafter, if there is substantial rea-
son to believe that disclosure of the in-
formation would result in competitive
harm;

(vi) The designation of confiden-
tiality made by the submitter is obvi-
ously frivolous; or

(vii) The information was submitted
to the Presidio Trust more than ten
years prior to the date of the request,
unless the Presidio Trust has reason to
believe that it continues to be con-
fidential.

(8) If a requester brings suit to com-
pel disclosure of information, the sub-
mitter of the information will be
promptly notified.

[83 FR 50830, Oct. 10, 2018]

§1007.5 Action on initial requests.

(a) Authority. (1) Requests shall be de-
cided by the FOIA Officer.

(2) A decision to withhold a requested
record, to release a record that is ex-
empt from disclosure, or to deny a fee
waiver shall be made only after con-
sultation with the General Counsel.

(b) Acknowledgement of requests. (1)
The Presidio Trust shall send the re-
quester a written acknowledgement of
the receipt of the request, provide the
requester with an individualized track-
ing number, and provide the requester
with contact information for the FOIA
Officer.

(2) Requesters must include the indi-
vidualized tracking number in all com-
munications with the Presidio Trust
regarding the request.

(c) Estimated dates of completion and
interim responses. Upon request, the
Presidio Trust will provide an esti-
mated date by which the Presidio
Trust expects to provide a response to
the requester. If a request involves a
voluminous amount of material, or
searches in multiple locations, the Pre-
sidio Trust may provide interim re-

§1007.5

sponses, releasing records on a rolling
basis.

(d) Form of grant. (1) When a re-
quested record has been determined to
be available, the FOIA Officer shall no-
tify the requester as to when and where
the record is available for inspection
or, as the case may be, when and how
copies will be provided. If fees are due,
the FOIA Officer shall state the
amount of fees due and the procedures
for payment, as described in §1007.9.

(2) The FOIA Officer shall honor a re-
quester’s specified preference of form
or format of disclosure (e.g., paper,
microform, audiovisual materials, or
electronic records) if the record is
readily available to the Presidio Trust
in the requested form or format or if
the record is reproducible by the Pre-
sidio Trust with reasonable efforts in
the requested form or format.

(3) If a requested record (or portion
thereof) is being made available over
the objections of a submitter made in
accordance with §1007.4(c), both the re-
quester and the submitter shall be no-
tified of the decision. The notice to the
submitter (a copy of which shall be
made available to the requester) shall
be forwarded a reasonable number of
days prior to the date on which disclo-
sure is to be made and shall include:

(i) A statement of the reasons why
the submitter’s objections were not
sustained;

(ii) A specification of the portions of
the record to be disclosed, if the sub-
mitter’s objections were sustained in
part; and

(iii) A specified disclosure date.

(4) If a claim of confidentiality has
been found frivolous in accordance
with §1007.4(c)(7)(vi) and a determina-
tion is made to release the information
without consultation with the sub-
mitter, the submitter of the informa-
tion shall be notified of the decision
and the reasons therefor a reasonable
number of days prior to the date on
which disclosure is to be made.

(e) Adverse determinations of requests.
Adverse determinations, or denials of
requests, include decisions that:

(1) The requester has not submitted a
perfected request;

(2) The requested record is exempt, in
whole or in part;
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(3) The request does not reasonably
describe the records sought;

(4) The information is not a record
subject to the FOIA;

(6) The requested record does not
exist, cannot be located, or has been
destroyed; or

(6) The requested record is not read-
ily reproducible in the form or format
sought by the requester. Adverse deter-
minations also include denials involv-
ing fees or fee waivers or denials of re-
quests for expedited processing.

(f) Form of denial. (1) A decision with-
holding a requested record shall be in
writing and shall include:

(i) A list of the names and titles or
positions of each person responsible for
the denial;

(ii) A reference to the specific exemp-
tion or exemptions authorizing the
withholding;

(iii) An estimate of the volume of
records or information withheld, in
number of pages or in some other rea-
sonable form of estimation. This esti-
mate does not need to be provided if
the volume is otherwise indicated
through deletions on records disclosed
in part, or if providing an estimate
would harm an interest protected by an
applicable exemption;

(iv) A statement that the denial may
be appealed and a reference to the pro-
cedures in §1007.7 for appeal; and

(v) A statement notifying the re-
quester of the dispute resolution serv-
ices offered by the Office of Govern-
ment Information Services.

(2) A decision denying a request for
failure to reasonably describe re-
quested records or for other procedural
deficiency or because requested records
cannot be located shall be in writing
and shall include:

(i) A description of the basis of the
decision;

(ii) A list of the names and titles or
positions of each person responsible;

(iii) A statement that the matter
may be appealed and a reference to the
procedures in §1007.7 for appeal; and

(iv) A statement notifying the re-
quester of the dispute resolution serv-
ices offered by the Office of Govern-
ment Information Services.

(g) Ezxpedited processing. (1) Requests
and appeals will be taken out of order
and given expedited treatment when-
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ever it is determined by the FOIA Offi-
cer that they involve:

(i) Circumstances in which the lack
of expedited treatment could reason-
ably be expected to pose an imminent
threat to the life or physical safety of
an individual;

(ii) An urgency to inform the public
about an actual or alleged Federal gov-
ernment activity, if made by a person
primarily engaged in disseminating in-
formation;

(iii) The loss of substantial due proc-
ess rights; or

(iv) A matter of widespread and ex-
ceptional media interest in which there
exist possible questions about the gov-
ernment’s integrity that affect public
confidence.

(2) A request for expedited processing
may be made at the time of the initial
request for records or at any later
time.

(3) A requester who seeks expedited
processing must submit a statement,
certified to be true and correct to the
best of that person’s knowledge and be-
lief, explaining in detail the basis for
requesting expedited processing.

(4) Within ten calendar days of re-
ceiving of a request for expedited proc-
essing, the FOIA Officer shall decide
whether to grant the request for expe-
dited processing and shall notify the
requester of the decision. If a request
for expedited processing is granted, the
underlying FOIA request shall be given
priority and shall be processed as soon
as practicable. If a request for expe-
dited processing is denied, any appeal
of that decision shall be acted on expe-
ditiously.

[83 FR 50831, Oct. 10, 2018]

§1007.6 Time limits for processing ini-
tial requests.

(a) Basic limit. Requests for records
shall be processed promptly. A deter-
mination whether to grant or deny a
request shall be made within 20 work-
ing days after receipt of a request. This
determination shall be communicated
immediately to the requester.

(b) Running of basic time limit. (1) The
20 working day time limit begins to
run when a perfected request meeting
the requirements of §1007.3(b) is re-
ceived at the Presidio Trust.
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(2) The running of the basic time
limit may be delayed or tolled as ex-
plained in §1007.9(f), (g) and (h) if a re-
quester:

(i) Has not stated a willingness to
pay fees as high as are anticipated and
has not sought and been granted a full
fee waiver; or

(ii) Has not made a required advance
payment.

(c) Extensions of time. In the following
unusual circumstances, the time limit
for acting on an initial request may be
extended to the extent reasonably nec-
essary to the proper processing of the
request, but in no case may the time
limit be extended by more than 20
working days:

(1) The need to search for and collect
the requested records from facilities or
other establishments that are separate
from the main office of the Presidio
Trust;

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records demanded in a single request;
or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another department or
agency having a substantial interest in
the determination of the request.

(d) Notice of extension. A requester
shall be notified in writing of an exten-
sion under paragraph (c) of this sec-
tion. The notice shall state the reason
for the extension and the date on which
a determination on the request is ex-
pected to be made. When the extension
exceeds ten working days, the re-
quester shall be provided with an op-
portunity to modify the request or ar-
range an alternative time period for
processing the original or modified re-
quest. The requester shall also be noti-
fied of the dispute resolution services
offered by the Office of Government In-
formation Services.

(e) Treatment of delay as denial. If no
determination has been reached at the
end of the 20 working day period for de-
ciding an initial request, or an exten-
sion thereof under paragraph (c) of this
section, the requester may deem the
request denied and may exercise a
right of appeal in accordance with
§1007.7.

§1007.7

(f) Notice of delay. When a determina-
tion cannot be reached within the time
limit, or extension thereof, the re-
quester shall be notified of the reason
for the delay, of the date on which a
determination may be expected, and of
the right to treat the delay as a denial
for purposes of appeal, including a ref-
erence to the procedures for filing an
appeal in §1007.7.

[83 FR 50832, Oct. 10, 2018]

§1007.7 Appeals.

(a) Right of appeal. A requester may
appeal to the Executive Director when:

(1) Records have been withheld;

(2) A request has been denied for fail-
ure to describe requested records or for
other procedural deficiency or because
requested records cannot be located;

(3) A fee waiver has been denied;

(4) A request has not been decided
within the time limits provided in
§1007.6; or

(5) A request for expedited processing
under §1007.5(g) has been denied.

(b) Time for appeal. An appeal must be
received at the office of the Presidio
Trust no later than 90 calendar days
after the date of the initial denial, in
the case of a denial of an entire re-
quest, or 90 calendar days after records
have been made available, in the case
of a partial denial.

(c) Form of appeal. (1) An appeal shall
be initiated by filing a written notice
of appeal. The notice shall be accom-
panied by copies of the original request
and the initial denial and should, in
order to expedite the appellate process
and give the requester an opportunity
to present his or her arguments, con-
tain a brief statement of the reasons
why the requester believes the initial
denial to have been in error.

(2) The appeal shall be addressed to
the Executive Director, The Presidio
Trust, P.O. Box 29052, San Francisco,
CA 94129-0052.

(3) To facilitate handling, both the
envelope containing a notice of appeal
and the face of the notice should bear
the legend “FREEDOM OF INFORMA-
TION APPEAL.”
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(d) Appeal required. Before seeking re-
view by a court of an adverse deter-
mination by the Presidio Trust, a re-
quester must first submit a timely ad-
ministrative appeal.

[83 FR 50832, Oct. 10, 2018]

§1007.8 Action on appeals.

(a) Authority. Appeals shall be de-
cided by the Executive Director after
consultation with the FOIA Officer and
the General Counsel.

(b) Time limit. A final determination
shall be made within 20 working days
after receipt of an appeal meeting the
requirements of §1007.7(c).

(c) Ertensions of time. (1) If the time
limit for responding to the initial re-
quest for a record was not extended
under the provisions of §1007.6(c) or
was extended for fewer than ten work-
ing days, the time for processing of the
appeal may be extended to the extent
reasonably necessary to the proper
processing of the appeal, but in no
event may the extension, when taken
together with any extension made dur-
ing processing of the initial request, re-
sult in an aggregate extension with re-
spect to any one request of more than
ten working days. The time for proc-
essing of an appeal may be extended
only if one or more of the unusual cir-
cumstances listed in §1007.6(c) requires
an extension.

(2) The appellant shall be advised in
writing of the reasons for the extension
and the date on which a final deter-
mination on the appeal is expected to
be dispatched.

(3) If no determination on the appeal
has been reached at the end of the 20
working day period, or the extension
thereof, the requester is deemed to
have exhausted administrative rem-
edies, giving rise to a right of review in
the United States District Court for
the Northern District of California, as
specified in 5 U.S.C. 552(a)(4).

(4) When no determination can be
reached within the applicable time
limit, the appeal will nevertheless con-
tinue to be processed. On expiration of
the time limit, the requester shall be
informed of the reason for the delay, of
the date on which a determination may
be reached to be dispatched, of the dis-
pute resolution services offered by the
Office of Government Information

36 CFR Ch. X (7-1-25 Edition)

Services, and of the right to seek judi-
cial review.

(6) An appeal ordinarily will not be
adjudicated if the request becomes a
matter of FOIA litigation.

(d) Form of decision. (1) The final de-
termination on an appeal shall be in
writing and shall state the basis for the
determination. If the determination is
to release the requested records or por-
tions thereof, the FOIA Officer shall
immediately make the records avail-
able. If the determination upholds in
whole or part the initial denial of a re-
quest for records, the determination
shall advise the requester of the right
to obtain judicial review in the U.S.
District Court for the Northern Dis-
trict of California and shall set forth
the names and titles or positions of
each person responsible for the denial.
The determination shall also inform
the requester of the dispute resolution
services offered by the Office of Gov-
ernment Information Services. Dispute
resolution is a voluntary process. If the
Presidio Trust agrees to participate in
the dispute resolution services offered
by the Office of Government Informa-
tion Services, it will actively engage as
a partner to the process in an attempt
to resolve the dispute.

(2) If a requested record (or portion
thereof) is being made available over
the objections of a submitter made in
accordance with §1007.4(c), the sub-
mitter shall be provided notice as de-
scribed in §1007.5(b)(3).

[83 FR 50832, Oct. 10, 2018]

§1007.9 Fees.

(a) Policy. (1) Unless waived pursuant
to the provisions of §1007.10, fees for re-
sponding to FOIA requests shall be
charged in accordance with the provi-
sions of this section and the current
schedule of charges determined by the
Executive Director and published on
the Presidio Trust’s website. Such
charges shall be set at the level nec-
essary to recoup the full allowable di-
rect costs to the Presidio Trust.

(2) Fees shall not be charged if the
total amount chargeable does not ex-
ceed the costs of routine collection and
processing of the fee. The Presidio
Trust shall periodically determine the
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cost of routine collection and proc-
essing of a fee and publish such amount
on its website.

(3) Where there is a reasonable basis
to conclude that a requester or group
of requesters acting in concert has di-
vided a request into a series of requests
on a single subject or related subjects
to avoid assessment of fees, the re-
quests may be aggregated and fees
charged accordingly.

(4) Fees shall be charged to recover
the full costs of providing such services
as certifying that records are true cop-
ies or sending records by a method
other than regular mail, when the Pre-
sidio Trust elects to provide such serv-
ices.

(6) The following definitions shall
apply to this part:

(i) A commercial use request is a re-
quest from or on behalf of a person who
seeks information for a use or purpose
that furthers the commercial, trade or
profit interests of the requester or the
person on whose behalf the request is
made, which can include furthering
those interest through litigation. The
intended use of records may be deter-
mined on the basis of information sub-
mitted by a requester and from reason-
able inferences based on the identity of
the requester and any other available
information.

(ii) The term direct costs refers to
those expenses the Presidio Trust in-
curs in searching for and duplicating
(and, in the case of commercial use re-
quests, reviewing) records in order to
respond to a FOIA request. For exam-
ple, direct costs include the salary of
the employee performing the work (i.e.,
the basic rate of pay for the employee,
plus 16 percent of that rate to cover
benefits) and the cost of operating
computers and other electronic equip-
ment, such as photocopiers and scan-
ners. Direct costs do not include over-
head expenses such as the costs of
space, and of heating or lighting a fa-
cility.

(iii) The term duplication refers to
the process of making a copy of a
record necessary to respond to a FOIA
request. Such copies can take the form
of paper copy, microform, audio-visual
materials, or machine-readable docu-
mentation (e.g., magnetic tape or disk),
among others. The copy provided shall

§1007.9

be in a form that is reasonably usable
by requesters.

(iv) An educational institution is a pre-
school, a public or private elementary
or secondary school, an institution of
graduate higher education, an institu-
tion of undergraduate higher edu-
cation, an institution of professional
education, or an institution of voca-
tional education, which operates a pro-
gram or programs of scholarly re-
search.

(v) A noncommercial scientific institu-
tion is an institution that is not oper-
ated for commerce, trade or profit and
that is operated solely for the purpose
of conducting scientific research the
results of which are not intended to
promote any particular product or in-
dustry.

(vi) A representative of the news media
is any person or entity that gathers in-
formation of potential interest to a
segment of the public, uses its editorial
skills to turn the raw materials into a
distinct work, and distributes that
work to an audience. The term ‘‘news”
means information that is about cur-
rent events or that would be of current
interest to the public. Non-exhaustive
examples of news media entities in-
clude television or radio stations that
broadcast ‘“‘news’’ to the public at large
and publishers of periodicals that dis-
seminate ‘‘news’ and make their prod-
ucts available through a variety of
means to the general public, including
news organizations that disseminate
solely on the internet. A request for
records supporting the news-dissemina-
tion function of the requester will not
be considered to be for a commercial
use. ‘“‘Freelance’ journalists who dem-
onstrate a solid basis for expecting
publication through a news media enti-
ty will be considered as a representa-
tive of the news media. A publishing
contract would provide the clearest
evidence that publication is expected;
however, the Presidio Trust can also
consider a requester’s past publication
record in making this determination.
The Presidio Trust will advise request-
ers of their placement in this category.
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(vii) The term review refers to the ex-
amination of a record located in re-
sponse to a request in order to deter-
mine whether any portion of it is ex-
empt from disclosure. Review time in-
cludes processing any record for disclo-
sure, such as doing all that is nec-
essary to prepare the record for disclo-
sure, including the process of redacting
the record and marking the appro-
priate exemptions. Review costs are
properly charged even if a record ulti-
mately is not disclosed. Review time
also includes time spent both obtaining
and considering any formal objection
to disclosure under §1007.4(c) made by a
submitter of confidential commercial
information, but it does not include
time spent resolving general legal or
policy issues regarding the application
of exemptions.

(viii) The term search includes all
time spent looking for material that is
responsive to a request, including page-
by-page or line-by-line identification of
material within documents, databases
and information in other electronic
records. Searches shall be undertaken
in the most efficient and least expen-
sive manner possible, consistent with
the Presidio Trust’s obligations under
the FOIA and other applicable laws.

(b) Commercial use requests. (1) A re-
quester seeking records for commercial
use shall be charged fees for direct
costs incurred in document search and
review (even if the search and review
fails to locate records that are not ex-
empt from disclosure) and duplication.

(2) A commercial use requester may
not be charged fees for time spent re-
solving legal and policy issues affect-
ing access to requested records.

(c) Educational and noncommercial sci-
entific institution requests. (1) A re-
quester seeking records under the aus-
pices of an educational institution in
furtherance of scholarly research or a
noncommercial scientific institution in
furtherance of scientific research shall
be charged for document duplication,
except that the first 100 pages of paper
copies (or the equivalent cost thereof if
the records are in some other form)
shall be provided without charge.

(2) Such requesters may not be
charged fees for costs incurred in:

(i) Searching for requested records;

36 CFR Ch. X (7-1-25 Edition)

(ii) Examining requested records to
determine whether they are exempt
from mandatory disclosure;

(iii) Deleting reasonably segregable
exempt matter;

(iv) Monitoring the requester’s in-
spection of agency records; or

(v) Resolving legal and policy issues
affecting access to requested records.

(d) News media requests. (1) A rep-
resentative of the news media shall be
charged for document duplication, ex-
cept that the first 100 pages of paper
copies (or the equivalent cost thereof if
the records are in some other form)
shall be provided without charge.

(2) Representatives of the news media
may not be charged fees for costs in-
curred in:

(i) Searching for requested records;

(ii) Examining requested records to
determine whether they are exempt
from mandatory disclosure;

(iii) Deleting reasonably segregable
exempt matter;

(iv) Monitoring the requester’s in-
spection of agency records; or

(v) Resolving legal and policy issues
affecting access to requested records.

(e) Other requests. (1) A requester not
covered by paragraphs (b), (¢), or (d) of
this section shall be charged fees for
the direct costs for document search
(even if the search fails to locate
records that are not exempt from dis-
closure) and duplication, except that
the first two hours of search time and
the first 100 pages of paper copies (or
the equivalent cost thereof if the
records are in some other form) shall
be provided without charge.

(2) Such requesters may not be
charged for costs incurred in:

(i) Examining requested records to
determine whether they are exempt
from disclosure;

(ii) Deleting reasonably segregable
exempt matter;

(iii) Monitoring the requester’s in-
spection of agency records; or

(iv) Resolving legal and policy issues
affecting access to requested records.

(f) Requests for clarification. Where a
request does not provide sufficient in-
formation to determine whether it is
covered by paragraph (b), (c), (d), or (e)
of this section, the requester should be
asked to provide additional clarifica-
tion. If it is necessary to seek such
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clarification, the request may be
deemed to have not been received for
purposes of the time limits established
in §1007.6 until the clarification is re-
ceived. Requests to requesters for clari-
fication shall be made promptly.

(g) Notice of anticipated fees. Where a
request does not state a willingness to
pay fees as high as anticipated by the
Presidio Trust, and the requester has
not sought and been granted a full
waiver of fees under §1007.10, the re-
quest may be deemed to have not been
received for purposes of the time limits
established in §1007.6 until the re-
quester has been notified of and agrees
to pay the anticipated fee. Advice to
requesters with respect to anticipated
fees shall be provided promptly.

(h) Advance payment. (1) Where it is
anticipated that allowable fees are
likely to exceed $250.00, the requester
may be required to make an advance
payment of the entire fee before proc-
essing of his or her request.

(2) Where a requester has previously
failed to pay a fee within 30 days of the
date of billing, processing of any re-
quest from that requester shall ordi-
narily be suspended until the requester
pays any amount still owed, including
applicable interest, and makes advance
payment of allowable fees anticipated
in connection with the request.

(3) Advance payment of fees may not
be required except as described in para-
graphs (h) (1) and (2) of this section.

(4) Issuance of a notice requiring pay-
ment of overdue fees or advance pay-
ment shall toll the time limit in §1007.6
until receipt of payment.

(1) Form of payment. Payment of fees
should be made by check or money
order payable to the Presidio Trust.
Where appropriate, the official respon-
sible for handling a request may re-
quire that payment by check be made
in the form of a certified check.

(j) Billing procedures. A bill for collec-
tion shall be prepared for each request
that requires collection of fees.

(k) Collection of fees. The bill for col-
lection or an accompanying letter to
the requester shall include a statement
that interest will be charged in accord-
ance with the Debt Collection Act of
1982, 31 U.S.C. 3717, and implementing
regulations, 4 CFR 102.13, if the fees are
not paid within 30 days of the date of
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the bill for collection is mailed or
hand-delivered to the requester. This
requirement does not apply if the re-
quester is a unit of State or local gov-
ernment. Other authorities of the Debt
Collection Act of 1982 shall be used, as
appropriate, to collect the fees.

[83 FR 50833, Oct. 10, 2018]

§1007.10 Waiver of fees.

(a) Statutory fee waiver. Documents
shall be furnished without charge or at
a charge reduced below the fees charge-
able under §1007.9 if disclosure of the
information is in the public interest
because it:

(1) Is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment and

(2) Is not primarily in the commer-
cial interest of the requester.

(b) Elimination or reduction of fees. Or-
dinarily, in the circumstances where
the criteria of paragraph (a) of this sec-
tion are met, fees will be reduced by
twenty-five percent from the fees oth-
erwise chargeable to the requester. In
exceptional circumstances, and with
the approval of the Executive Director,
fees may be reduced below this level or
waived entirely.

(c) Notice of denial. If a requested
statutory fee waiver or reduction is de-
nied, the requester shall be notified in
writing. The notice shall include:

(1) A statement of the basis on which
the waiver or reduction has been de-
nied;

(2) A listing of the names and titles
or positions of each person responsible
for the denial; and

(3) A statement that the denial may
be appealed to the Executive Director
and a description of the procedures in
§1007.7 for appeal.

PART 1008—REQUESTS UNDER THE
PRIVACY ACT

Sec.
1008.1
1008.2

Purpose and scope.

Definitions.

1008.3 Records subject to the Privacy Act.

1008.4 Standards for maintenance of records
subject to the Privacy Act.

1008.5 Federal Register notices describing
systems of records.

1008.6 Assuring integrity of records.
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