AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO
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(2) Round-trip international travel;

(3) A local travel allowance for nec-
essary project-related transportation
within the country of study, exclusive
of the purchase of transportation
equipment;

(4) Purchase of project-related arti-
facts, books, and other teaching mate-
rials in the country of study;

(5) Rent for instructional facilities in
the country of study;

(6) Clerical and professional services
performed by resident instructional
personnel in the country of study; and

(7) Other expenses in the country of
study, if necessary for the project’s
success and approved in advance by the
Secretary.

(c) The Secretary may pay—

(1) Emergency medical expenses not
covered by a participant’s health and
accident insurance; and

(2) The costs of preparing and trans-
porting the remains of a participant
who dies during the term of a project
to his or her former home.

(Authority: 22 U.S.C. 2452(b)(6), 2454(e)(1))

Subpart D—What Conditions Must
Be Met by a Grantee?

§664.40 Can participation in a Ful-
bright-Hays Group Projects Abroad
be terminated?

(a) Participation may be terminated
only by the J. William Fulbright For-
eign Scholarship Board upon the rec-
ommendation of the Secretary.

(b) The Secretary may recommend a
termination of participation on the
basis of failure by the grantee to en-
sure that participants adhere to the
standards of conduct adopted by the J.
William Fulbright Foreign Scholarship
Board.

(Authority: 22 U.S.C. 2452(b)(6), 2456, and Pol-
icy Statements of the J. William Fulbright
Foreign Scholarship Board, 1990)

PART 668—STUDENT ASSISTANCE
GENERAL PROVISIONS

Subpart A—General

Sec.

668.1 Scope.

668.2 General definitions.
668.3 Academic year.
668.4 Payment period.
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668.5 Written arrangements to provide edu-
cational programs.

668.6-668.7 [Reserved]

668.8 Eligible program.

668.9 Relationship between clock hours and
semester, trimester, or quarter hours in
calculating Title IV, HEA program as-
sistance.

668.10 Direct assessment programs.

668.11 Severability.

Subpart B—Standards for Participation in
Title IV, HEA Programs

668.12 Scope.

668.13 Certification procedures.

668.14 Program participation agreement.

668.15 [Reserved]

668.16 Standards of administrative capa-
bility.

668.17 [Reserved]

668.18 Readmission
servicemembers.

668.19 Financial aid history.

668.20 Limitations on remedial coursework
that is eligible for Title IV, HEA pro-
gram assistance.

668.21 Treatment of title IV grant and loan
funds if the recipient does not begin at-
tendance at the institution.

668.22 Treatment of title IV funds when a
student withdraws.

668.23 Compliance audits and audited finan-
cial statements.

668.24 Record retention and examinations.

668.25 Contracts between an institution and
a third-party servicer.

668.26 End of an institution’s participation
in the Title IV, HEA programs.

668.27 Waiver of annual audit submission re-
quirement.

668.28 Non-title IV revenue (90/10).

668.29 Severability.

APPENDIX A TO SUBPART B OF PART 668—
STANDARDS FOR AUDIT OF GOVERNMENTAL
ORGANIZATIONS, PROGRAMS, ACTIVITIES,
AND FUNCTIONS (GAO)

APPENDIX B TO SUBPART B OF PART 668—AP-
PENDIX I, STANDARDS FOR AUDIT OF GOV-
ERNMENTAL ORGANIZATIONS, PROGRAMS,
ACTIVITIES, AND FUNCTIONS (GAO)

APPENDIX C TO SUBPART B OF PART 668—90/10
REVENUE CALCULATION

requirements for

Subpart C—Student Eligibility

668.31 Scope.

668.32 Student eligibility.

668.33 Citizenship and residency require-
ments.

668.34 Satisfactory academic progress.

668.35 Student debts under the HEA and to
the U.S.

668.36 Social security number.

668.37 Selective Service registration.

668.38 Enrollment in telecommunications
and correspondence courses.
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668.39 Study abroad programs.
668.40 Conviction for possession or sale of il-
legal drugs.

Subpart D—Institutional and Financial
Assistance Information for Students

668.41 Reporting and disclosure of informa-
tion.

668.42 Financial assistance information.

668.43 Institutional and programmatic in-
formation.

668.44 Availability of employees for infor-
mation dissemination purposes.

668.45 Information on completion or gradua-
tion rates.

668.46 Institutional security policies and
crime statistics.
668.47 Report on athletic program participa-
tion rates and financial support data.
668.48 Report on completion or graduation
rates for student-athletes.

668.49 Institutional fire safety policies and
fire statistics.

668.50 Severability.

APPENDIX A TO SUBPART D OF PART 668—
CRIME DEFINITIONS IN ACCORDANCE WITH
THE FEDERAL BUREAU OF INVESTIGATION’S
UNIFORM CRIME REPORTING PROGRAM

Subpart E—Verification and Updating of
Student Aid Application Information

668.51 General.

668.52 Definitions.

668.53 Policies and procedures.

668.564 Selection of an applicant’s FAFSA in-
formation for verification.

668.55 Updating information.

668.56 Information to be verified.

668.57 Acceptable documentation.

668.58 Interim disbursements.

668.59 Consequences of a change in an appli-
cant’s FAFSA information.

668.60 Deadlines for submitting documenta-
tion and the consequences of failing to
provide documentation.

668.61 Recovery of funds from interim dis-
bursements.

Subpart F—Misrepresentation

668.71 Scope and special definitions.

668.72 Nature of educational program or in-
stitution.

668.73 Nature of financial charges or finan-
cial assistance.

668.74 Employability of graduates.

668.75 Omission of fact.

668.79 Severability.

Subpart G—Fine, Limitation, Suspension
and Termination Proceedings

668.81 Scope and special definitions.
668.82 Standard of conduct.
668.83 Emergency action.

Pt. 668
668.84 Fine proceedings.
668.85 Suspension proceedings.
668.86 Limitation or termination pro-

ceedings.

668.87 [Reserved]

668.88 Prehearing conference and motion
practice.

668.89 Hearing.

668.90 Authority and responsibilities of the
hearing official.

668.91 Initial and final decisions.

668.92 Filing of requests for hearings and
appeals; confirmation of mailing and re-
ceipt dates.

668.93 Fines.

668.94 Limitation.

668.95 Termination.

668.96 Reimbursements, refunds, and offsets.

668.97 Reinstatement after termination.

668.98 Removal of limitation.

668.99 Interlocutory appeals to the Sec-
retary from rulings of a hearing official.

668.100 Severability.

Subpart H—Appeal Procedures for Audit
Determinations and Program Review
Determinations

668.111
668.112
668.113
668.114
668.115

Scope and purpose.

Definitions.

Request for review.

Notification of hearing.

Prehearing conference.

668.116 Hearing.

668.117 Authority and responsibilities of the
hearing official.

668.118 Decision of the hearing official.

668.119 Appeal to the Secretary.

668.120 Decision of the Secretary.

668.121 Final decision of the Department.

668.122 Determination of filing, receipt, and
submission dates.

668.123 Collection.

668.124 Interlocutory appeals to the Sec-
retary from rulings of a hearing official.

668.125 Proceedings to recover liabilities
owed relating to approved borrower de-
fense claims.

Subpart I—Immigration-Status Confirmation

668.130 General.

668.131 Definitions.

668.132 Institutional determinations of eli-
gibility based on primary confirmation.

668.133 Conditions under which an institu-
tion shall require documentation and re-
quest secondary confirmation.

668.134 Institutional policies and procedures
for requesting documentation and receiv-
ing secondary confirmation.

668.135 Institutional procedures for com-
pleting secondary confirmation.

668.136 Institutional determinations of eli-
gibility based on INS responses to sec-
ondary confirmation requests.
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668.137 Deadlines for submitting docu-
mentation and the consequences of fail-
ure to submit documentation.

668.138 Liability.

668.139 Recovery of payments and loan dis-
bursements to ineligible students.

Subpart J—Approval of Independently Ad-
ministered Tests; Specification of Pass-
ing Score; Approval of State Process

668.141
668.142
668.143
668.144
668.145
668.146

Scope.

Special definitions.

[Reserved]

Application for test approval.

Test approval procedures.

Criteria for approving tests.

668.147 Passing scores.

668.148 Additional criteria for the approval
of certain tests.

668.149 Special provisions for the approval
of assessment procedures for individuals
with disabilities.

668.150 Agreement between the Secretary
and a test publisher or a State.

668.1561 Administration of tests.

668.152 Administration of tests by assess-
ment centers.

668.153 Administration of tests for individ-
uals whose native language 1is not
English or for individuals with disabil-
ities.

668.154 Institutional accountability.

668.155 [Reserved]

668.156 Approved State process.

668.157 Eligible career pathway program.

Subpart K—Cash Management

668.161 Scope and
bility.

668.162 Requesting funds.

668.163 Maintaining and accounting for
funds.

668.164 Disbursing funds.

668.166 Notices and authorizations.

668.166 Excess cash.

668.167 Severability.

institutional responsi-

Subpart L—Financial Responsibility

668.171
668.172
668.173

General.

Financial ratios.

Refund reserve standards.

668.174 Past performance.

668.175 Alternative standards and require-
ments.

668.176 Change in ownership.

668.177 Severability.

APPENDIX A TO SUBPART L OF PART 668—
RATIO METHODOLOGY FOR PROPRIETARY
INSTITUTIONS

APPENDIX B TO SUBPART L OF PART 668—
RATIO METHODOLOGY FOR PRIVATE NON-
PROFIT INSTITUTIONS

APPENDIX C TO SUBPART L OF PART 668—BAL-
ANCE SHEET AND INCOME STATEMENT AD-

34 CFR Ch. VI (7-1-25 Edition)

JUSTMENTS FOR RECALCULATING COM-
POSITE SCORE

Subpart M—Two Year Cohort Default Rates

668.181 Purpose of this subpart.

668.182 Definitions of terms used in this sub-
part.

668.183 Calculating and applying cohort de-
fault rates.

668.184 Determining cohort default rates for
institutions that have wundergone a
change in status.

668.185 Draft cohort default rates and your
ability to challenge before official cohort
default rates are issued.

668.186 Notice of your official cohort default
rate.

668.187 Consequences of cohort default rates
on your ability to participate in Title IV,
HEA programs.

668.188 Preventing evasion of the
sequences of cohort default rates.

668.189 General requirements for adjusting
official cohort default rates and for ap-
pealing their consequences.

668.190 Uncorrected data adjustments.

668.191 New data adjustments.

668.192 Erroneous data appeals.

668.193 Loan servicing appeals.

668.194 Economically disadvantaged ap-
peals.

668.195 Participation rate index appeals.

668.196 Average rates appeals.

668.197 Thirty-or-fewer borrowers appeals.

668.198 Severability.

con-

Subpart N—Cohort Default Rates

668.200 Purpose of this subpart.

668.201 Definitions of terms used in this sub-
part.

668.202 Calculating and applying cohort de-
fault rates.

668.203 Determining cohort default rates for
institutions that have undergone a
change in status.

668.204 Draft cohort default rates and your
ability to challenge before official cohort
default rates are issued.

668.206 Notice of your official cohort default
rate.

668.206 Consequences of cohort default rates
on your ability to participate in Title IV,
HEA programs.

668.207 Preventing evasion of the
sequences of cohort default rates.

668.208 General requirements for adjusting
official cohort default rates and for ap-
pealing their consequences.

668.209 Uncorrected data adjustments.

668.210 New data adjustments.

668.211 Erroneous data appeals.

668.212 Loan servicing appeals.

668.213 Economically disadvantaged ap-
peals.

668.214 Participation rate index appeals.

con-

348



Ofc. of Postsecondary Educ., Education

668.215 Average rates appeals.
668.216 Thirty-or-fewer borrowers appeals.
668.217 Default prevention plans.

APPENDIX A TO SUBPART N OF PART 668—SAM-
PLE DEFAULT PREVENTION PLAN

Subpart O—Financial Assistance for
Students With Intellectual Disabilities

668.230
668.231
668.232
668.233

Scope and purpose.
Definitions.
Program eligibility.
Student eligibility.

Subpart P—Prison Education Programs

668.234
668.235
668.236
668.237
668.238

Scope and purpose.

Definitions.

Eligible prison education program.

Accreditation requirements.

Application requirements.

668.239 Reporting requirements.

668.240 Limitation or termination of ap-
proval.

668.241 Best interest determination.

668.242 Transition to a prison education pro-
gram.

Subpart Q—Financial Value Transparency

668.401 Financial value transparency scope
and purpose.

668.402 Financial value transparency frame-
work.

668.403 Calculating D/E rates.

668.404 Calculating earnings premium meas-
ure.

668.405 Process for obtaining data and cal-
culating D/E rates and earnings premium
measure.

668.406 Determination of the D/E rates and
earnings premium measure.

668.407 Student acknowledgments.

668.408 Reporting requirements.

668.409 Severability.

Subpart R—Aggressive and Deceptive
Recruitment Tactics or Conduct

668.500 Scope and purpose.

668.501 Aggressive and deceptive recruit-
ment tactics or conduct.

668.509 Severability.

Subpart S—Gainful Employment (GE)

668.601 Gainful employment (GE) scope and
purpose.

668.602 Gainful employment criteria.

668.603 Ineligible GE programs.

668.604 Certification requirements for GE
programs.

668.605 Student warnings.

668.606 Severability.

AUTHORITY: 20 U.S.C. 1001-1003, 1070g, 1085,
1088, 1091, 1092, 1094, 1099c, 1099c-1, 1221le-3,
and 1231a, unless otherwise noted.

§668.1

Section 668.14 also issued under 20 U.S.C.
1085, 1088, 1091, 1092, 1094, 1099a-3, 1099c, and
1141.

Section 668.41 also issued under 20 U.S.C.
1092, 1094, 1099c.

Section 668.91 also issued under 20 U.S.C.
1082, 1094.

Section 668.171 also issued under 20 U.S.C.
1094 and 1099¢c and 5 U.S.C. 404.

Section 668.172 also issued under 20 U.S.C.
1094 and 1099¢c and 5 U.S.C. 404.

Section 668.175 also issued under 20 U.S.C.
1094 and 1099c.

Subpart A—General

§668.1 Scope.

(a) This part establishes general rules
that apply to an institution that par-
ticipates in any student financial as-
sistance program authorized by Title
IV of the Higher Education Act of 1965,
as amended (Title IV, HEA program).
To the extent that an institution con-
tracts with a third-party servicer to
administer any aspect of the institu-
tion’s participation in any Title IV,
HEA program, the applicable rules in
this part also apply to that servicer.
An institution’s use of a third-party
servicer does not alter the institution’s
responsibility for compliance with the
rules in this part.

(b) As used in this part, an ‘‘institu-
tion,” unless otherwise specified, in-
cludes—

(1) An institution of higher education
as defined in 34 CFR 600.4;

(2) A proprietary institution of high-
er education as defined in 34 CFR 600.5;
and

(3) A postsecondary vocational insti-
tution as defined in 34 CFR 600.6.

(c) The Title IV, HEA programs in-
clude—

(1) The Federal Pell Grant Program
(20 U.S.C. 1070a et seq.; 3¢ CFR part 690);

(2) The Academic Competitiveness
Grant (ACG) Program (20 U.S.C. 1070a—
1; 34 CFR part 691);

(3) The Federal Supplemental Edu-
cational Opportunity Grant (FSEOG)
Program (20 U.S.C. 1070b et seq.; 3¢ CFR
parts 673 and 676);

(4) The Leveraging Educational As-
sistance Partnership (LEAP) Program
(20 U.S.C. 1070c et seq.; 34 CFR part 692);

(5) The Federal Stafford Loan Pro-
gram (20 U.S.C. 1071 et seq.; 3¢ CFR part
682);
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(6) The Federal PLUS Program (20
U.S.C. 1078-2; 34 CFR part 682);

(7) The Federal Consolidation Loan
Program (20 U.S.C. 1078-3; 3¢ CFR part
682);

(8) The Federal Work-Study (FWS)
Program (42 U.S.C. 2751 et seq.; 34 CFR
parts 673 and 675);

(9) The William D. Ford Federal Di-
rect Loan (Direct Loan) Program (20
U.S.C. 1087a et seq.; 34 CFR part 685);

(10) The Federal Perkins Loan Pro-
gram (20 U.S.C. 1087aa et seq.;, 34 CFR
parts 673 and 674);

(11) The National Science and Mathe-
matics Access to Retain Talent Grant
(National SMART Grant) Program (20
U.S.C. 1070a-1; 34 CFR part 691); and

(12) The Teacher Education Assist-
ance for College and Higher Education
(TEACH) Grant program.

[62 FR 45724, Dec. 1, 1987, as amended at 56
FR 36696, July 31, 1991; 59 FR 22418, Apr. 29,
1994; 61 FR 60396, Nov. 27, 1996; 63 FR 40623,
July 29, 1998; 656 FR 38729, June 22, 2000; 71 FR
38002, July 3, 2006; 73 FR 35492, June 23, 2008;
85 FR 54813, Sept. 2, 2020]

§668.2 General definitions.

(a) The following definitions are con-
tained in the regulations for Institu-
tional Eligibility under the Higher
Education Act of 1965, as amended, 34
CFR part 600:

(1) Accredited.

(2) Award year.

(3) Branch campus.

(4) Clock hour.

(5)Correspondence course.

(6) Credit hour.

(7) Direct assessment program.

(8) Distance education.

(9) Educational program.

(10) Eligible institution.

(11) Federal Family Education
(FFEL) programs.

(12) Foreign institution.

(13) Incarcerated student.

(14) Institution of higher education.

(15)Legally authorized.

(16) Nationally recognized accrediting
agency.

(17) Nonprofit institution.

(18) One-year training program.

(19) Postsecondary vocational institution.

(20) Preaccredited.

(21) Proprietary institution of higher edu-
cation.

(22) Recognized equivalent of a high school
diploma.

(23) Recognized occupation.

(24) Regular student.

Loan

34 CFR Ch. VI (7-1-25 Edition)

(25) Religious mission.

(26) Secretary.

(27) State.

(28) Teach-out.

(29) Teach-out agreement.
(30) Teach-out plan.

(31) Title IV, HEA program.

(b) The following definitions apply to
all Title IV, HEA programs:

Annual debt-to-earnings rate (annual
D/E rate): The ratio of a program’s an-
nual loan payment amount to the an-
nual earnings of the students who com-
pleted the program, expressed as a per-
centage, as calculated under §668.403.

Campus-based programs: (1) The Fed-
eral Perkins Loan Program (34 CFR
parts 673 and 674);

(2) The Federal Work-Study (FWS)
Program (34 CFR parts 673 and 675); and

(3) The Federal Supplemental Edu-
cational Opportunity Grant (FSEOG)
Program (34 CFR parts 673 and 676).

Classification of instructional program
(CIP) code: A taxonomy of instructional
program classifications and descrip-
tions developed by the U.S. Depart-
ment of Education’s National Center
for Education Statistics (NCES). Spe-
cific programs offered by institutions
are classified using a six-digit CIP
code.

Cohort period: The set of award years
used to identify a cohort of students
who completed a program and whose
debt and earnings outcomes are used to
calculate debt-to-earnings rates and
the earnings premium measure under
subpart Q of this part. The Secretary
uses a 2-year cohort period to calculate
the debt-to-earnings rates and earnings
premium measure for a program when
the number of students (after exclu-
sions identified in §§668.403(e) and
668.404(c)) in the 2-year cohort period is
30 or more. The Secretary uses a 4-year
cohort period to calculate the debt-to-
earnings rates and earnings premium
measure when the number of students
completing the program in the two-
year cohort period is fewer than 30 and
when the number of students com-
pleting the program in the 4-year co-
hort period is 30 or more. The cohort
period covers consecutive award years
that are—

(1) For the 2-year cohort period—
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(i) The third and fourth award years
prior to the year for which the most re-
cent data are available from the Fed-
eral agency with earnings data at the
time the D/E rates and earnings pre-
mium measure are calculated, pursu-
ant to §§668.403 and 668.404; or

(ii) For a qualifying graduate pro-
gram, the sixth and seventh award
years prior to the year for which the
most recent data are available from
the Federal agency with earnings data
at the time the D/E rates and earnings
premium measure are calculated.

(2) For the four-year cohort period—

(i) The third, fourth, fifth, and sixth
award years prior to the year for which
the most recent data are available
from the Federal agency with earnings
data at the time the D/E rates and
earnings premium measure are cal-
culated, pursuant to §§668.403 and
668.404; or

(ii) For a qualifying graduate pro-
gram, the sixth, seventh, eighth, and
ninth award years prior to the year for
which the most recent earnings data
are available from the Federal agency
with earnings data at the time the D/E
rates and earnings premium measure
are calculated.

Credential level: The level of the aca-
demic credential awarded by an insti-
tution to students who complete the
program. For the purposes of this part,
the undergraduate credential levels
are: undergraduate certificate or di-
ploma, associate degree, bachelor’s de-
gree, and post-baccalaureate certifi-
cate; and the graduate credential levels
are master’s degree, doctoral degree,
first-professional degree (e.g., MD,
DDS, JD), and graduate certificate (in-
cluding a postgraduate certificate).

Debt-to-earnings rates (D/E rates): The
discretionary debt-to-earnings rate and
annual debt-to-earnings rate as cal-
culated under §668.403.

Defense loan: A loan made before July
1, 1972, under Title II of the National
Defense Education Act of 1958.

(Authority: 20 U.S.C. 421-429)

Dependent student: Any student who
does not qualify as an independent stu-
dent (see Independent student).

Designated department official: An offi-
cial of the Department of Education to

§668.2

whom the Secretary has delegated re-
sponsibilities indicated in this part.

Direct Loan Program loan: A loan
made under the William D. Ford Fed-
eral Direct Loan Program.

(Authority: 20 U.S.C. 1087a et seq.)

Direct PLUS Loan: A loan made under
the Federal Direct PLLUS Program.

(Authority: 20 U.S.C. 1078-2 and 1087a et seq.)

Direct Subsidized Loan: A loan made
under the Federal Direct Stafford/Ford
Loan Program.

(Authority: 20 U.S.C. 1071 and 1087a et seq.)

Direct Unsubsidiced Loan: A loan
made under the Federal Direct Unsub-
sidized Stafford/Ford Loan Program.

(Authority: 20 U.S.C. 1087a et seq.)

Discretionary debt-to-earnings rate (dis-
cretionary D/E rate): The percentage of a
program’s annual loan payment com-
pared to the discretionary earnings of
the students who completed the pro-
gram, as calculated under §668.403.

Earnings premium: The amount by
which the median annual earnings of
students who recently completed a pro-
gram exceed the earnings threshold, as
calculated under §668.404. If the median
annual earnings of recent completers is
equal to the earnings threshold, the
earnings premium is zero. If the me-
dian annual earnings of recent
completers is less than the earnings
threshold, the earnings premium is
negative.

Earnings threshold: Based on data
from the Census Bureau, the median
earnings for working adults aged 25-34,
who either worked during the year or
indicated they were unemployed (i.e.,
not employed but Ilooking for and
available to work) when interviewed,
with only a high school diploma (or
recognized equivalent)—

(1) In the State in which the institu-
tion is located; or

(2) Nationally, if fewer than 50 per-
cent of the students in the program are
from the State where the institution is
located, or if the institution is a for-
eign institution.

Eligible career pathway program: A
program that combines rigorous and
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high-quality education, training, and
other services that—

(i) Align with the skill needs of in-
dustries in the economy of the State or
regional economy involved;

(ii) Prepare an individual to be suc-
cessful in any of a full range of sec-
ondary or postsecondary education op-
tions, including apprenticeships reg-
istered under the Act of August 16, 1937
(commonly known as the ‘‘National
Apprenticeship Act’’; 50 Stat. 664, chap-
ter 663; 29 U.S.C. 50 et seq.);

(iii) Include counseling to support an
individual in achieving the individual’s
education and career goals;

(iv) Include, as appropriate, edu-
cation offered concurrently with and in
the same context as workforce prepara-
tion activities and training for a spe-
cific occupation or occupational clus-
ter;

(v) Organize education, training, and
other services to meet the particular
needs of an individual in a manner that
accelerates the educational and career
advancement of the individual to the
extent practicable;

(vi) Enable an individual to attain a
secondary school diploma or its recog-
nized equivalent, and at least one rec-
ognized postsecondary credential; and

(vii) Help an individual enter or ad-
vance within a specific occupation or
occupational cluster.

Eligible mnon-GE program: An edu-
cational program other than a gainful
employment (GE) program offered by
an institution and included in the in-
stitution’s participation in the title IV,
HEA programs, identified by a com-
bination of the institution’s six-digit
Office of Postsecondary Education ID
(OPEID) number, the program’s six-
digit CIP code as assigned by the insti-
tution or determined by the Secretary,
and the program’s credential level. In-
cludes all coursework associated with
the program’s credential level.

Enrolled: The status of a student
who—

(1) Has completed the registration re-
quirements (except for the payment of
tuition and fees) at the institution that
he or she is attending; or

(2) Has been admitted into an edu-
cational program offered predomi-
nantly by correspondence and has sub-
mitted one lesson, completed by him or

34 CFR Ch. VI (7-1-25 Edition)

her after acceptance for enrollment
and without the help of a representa-
tive of the institution.

(Authority: 20 U.S.C. 1088)

Expected family contribution (EFC):
The amount, as determined under title
IV, part F of the HEA, an applicant and
his or her spouse and family are ex-
pected to contribute toward the appli-
cant’s cost of attendance.

Federal agency with earnings data: A
Federal agency with which the Depart-
ment enters into an agreement to ac-
cess earnings data for the D/E rates
and earnings threshold measure. The
agency must have individual earnings
data sufficient to match with title IV,
HEA recipients who completed any eli-
gible program during the cohort period
and may include agencies such as the
Treasury Department (including the
Internal Revenue Service), the Social
Security Administration (SSA), the
Department of Health and Human
Services (HHS), and the Census Bureau.

Federal Consolidation Loan program:
The loan program authorized by Title
IV-B, section 428C, of the HEA that en-
courages the making of loans to bor-
rowers for the purpose of consolidating
their repayment obligations, with re-
spect to loans received by those bor-
rowers, under the Federal Insured Stu-
dent Loan (FISL) Program as defined
in 34 CFR part 682, the Federal Stafford
Loan, Federal PLUS (as in effect before
October 17, 1986), Federal Consolidation
Loan, Federal SLS, ALAS (as in effect
before October 17, 1986), Federal Direct
Student Loan, and Federal Perkins
Loan programs, and under the Health
Professions Student Loan (HPSL) Pro-
gram authorized by subpart II of part C
of Title VII of the Public Health Serv-
ice Act, for Federal PLUS borrowers
whose loans were made after October
17, 1986, and for Higher Education As-
sistance Loans (HEAL) authorized by
subpart I of part A of Title VII of the
Public Health Services Act.

(Authority: 20 U.S.C. 1078-3)

Federal Direct PLUS Program: A loan
program authorized by title IV, Part D
of the HEA that is one of the compo-
nents of the Direct Loan Program. The
Federal Direct PLUS Program provides
loans to parents of dependent students
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attending schools that participate in
the Direct Loan Program. The Federal
Direct PLUS Program also provides
loans to graduate or professional stu-
dents attending schools that partici-
pate in the Direct Loan Program. The
borrower is responsible for the interest
that accrues during any period.

(Authority: 20 U.S.C. 10782 and 1087a et seq.)

Federal Direct Stafford/Ford Loan Pro-
gram: A loan program authorized by
Title IV, Part D of the HEA that is one
of the components of the Direct Loan
Program. The Federal Direct Stafford/
Ford Loan Program provides loans to
undergraduate, graduate, and profes-
sional students attending schools that
participate in the Direct Loan Pro-
gram. The Secretary subsidizes the in-
terest while the borrower is in an in-
school, grace, or deferment period.

(Authority: 20 U.S.C. 1071 and 1087a et seq.)

Federal Direct Unsubsidized Stafford/
Ford Loan Program.: A loan program au-
thorized by Title IV, Part D of the HEA
that is one of the components of the
Direct Loan Program. The Federal Di-
rect Unsubsidized Stafford/Ford Loan
Program provides loans to under-
graduate, graduate, and professional
students attending schools that par-
ticipate in the Direct Loan Program.
The borrower is responsible for the in-
terest that accrues during any period.

(Authority: 20 U.S.C. 1087a et seq.)

Federal Pell Grant Program: A grant
program authorized by Title IV-A-1 of
the HEA under which grants are award-
ed to help financially needy students
meet the cost of their postsecondary
education.

(Authority: 20 U.S.C. 1070a)

Federal Perkins loan: A loan made
under Title IV-E of the HEA to cover
the cost of attendance for a period of
enrollment beginning on or after July
1, 1987, to an individual who on July 1,
1987, had no outstanding balance of
principal or interest owing on any loan
previously made under Title IV-E of
the HEA.

(Authority: 20 U.S.C. 1087aa et seq.)
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Federal Perkins Loan program: The
student loan program authorized by
Title IV-E of the HEA after October 16,
1986. Unless otherwise noted, as used in
this part, the Federal Perkins Loan
Program includes the National Direct
Student Loan Program and the Na-
tional Defense Student Loan Program.

(Authority: 20 U.S.C. 1087aa-1087ii)

Federal PLUS loan: A loan made
under the Federal PLUS Program.

(Authority: 20 U.S.C. 1078-2)

Federal PLUS program: The loan pro-
gram authorized by Title IV-B, section
428B, of the HEA, that encourages the
making of loans to parents of depend-
ent undergraduate students. Before Oc-
tober 17, 1986, the PLUS Program also
provided for making loans to graduate,
professional, and independent under-
graduate students. Before July 1, 1993,
the PLUS Program also provided for
making loans to parents of dependent
graduate students. Beginning July 1,
2006, the PLUS Program provides for
making loans to graduate and profes-
sional students.

(Authority: 20 U.S.C. 1078-2)

Federal SLS loan: A loan made under
the Federal SLS Program.

(Authority: 20 U.S.C. 1078-1)

Federal Stafford loan: A loan made
under the Federal Stafford Loan Pro-
gram.

(Authority: 20 U.S.C. 1071 et seq.)

Federal Stafford Loan program: The
loan program authorized by Title IV-B
(exclusive of sections 428A, 428B, and
428C) that encourages the making of
subsidized Federal Stafford and unsub-
sidized Federal Stafford loans as de-
fined in 34 CFR part 682 to under-
graduate, graduate, and professional
students.

(Authority: 20 U.S.C. 1071 et seq.)

Federal Supplemental Educational Op-
portunity Grant (FSEOG) program:. The
grant program authorized by Title IV-
A-2 of the HEA.

(Authority: 20 U.S.C. 1070b et seq.)
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Federal Supplemental Loans for Stu-
dents (Federal SLS) Program: The loan
program authorized by Title IV-B, sec-
tion 428A of the HEA, as in effect for
periods of enrollment that began before
July 1, 1994. The Federal SLS Program
encourages the making of loans to
graduate, professional, independent un-
dergraduate, and certain dependent un-
dergraduate students.

(Authority: 20 U.S.C. 1078-1)

Federal Work Study (FWS) program:
The part-time employment program
for students authorized by Title IV-C of
the HEA.

(Authority: 42 U.S.C. 2751-2756b)

FFELP loan: A loan made under the
FFEL programs.

(Authority: 20 U.S.C. 1071 et seq.)

Financial exigency: A status declared
by an institution to a governmental
entity or its accrediting agency rep-
resenting severe financial distress that,
absent significant reductions in ex-
penditures or increases in revenue, re-
ductions in administrative staff or fac-
ulty, or the elimination of programs,
departments, or administrative units,
could result in the closure of the insti-
tution.

Free application for Federal student aid
(FAFSA): The student aid application
provided for under section 483 of the
HEA, which is used to determine an ap-
plicant’s eligibility for the title IV,
HEA programs.

Full-time student: An enrolled student
who is carrying a full-time academic
workload, as determined by the insti-
tution, under a standard applicable to
all students enrolled in a particular
educational program. The student’s
workload may include any combination
of courses, work, research, or special
studies that the institution considers
sufficient to classify the student as a
full-time student. For a term-based
program that is not subscription-based,
the student’s workload may include re-
peating any coursework previously
taken in the program; however, the
workload may not include more than
one repetition of a previously passed
course. For an undergraduate student,
an institution’s minimum standard
must equal or exceed one of the fol-

34 CFR Ch. VI (7-1-25 Edition)

lowing minimum requirements, based
on the type of program:

(1) For a program that measures
progress in credit hours and uses stand-
ard terms (semesters, trimesters, or
quarters), 12 semester hours or 12 quar-
ter hours per academic term.

(2) For a program that measures
progress in credit hours and does not
use terms, 24 semester hours or 36 quar-
ter hours over the weeks of instruc-
tional time in the academic year, or
the prorated equivalent if the program
is less than one academic year.

(3) For a program that measures
progress in credit hours and uses non-
standard-terms (terms other than se-
mesters, trimesters, or quarters) the
number of credits determined by—

(i) Dividing the number of weeks of
instructional time in the term by the
number of weeks of instructional time
in the program’s academic year; and

(ii) Multiplying the fraction deter-
mined under paragraph (3)(i) of this
definition by the number of credit
hours in the program’s academic year.

(4) For a program that measures
progress in clock hours, 24 clock hours
per week.

(5) A series of courses or seminars
that equals 12 semester hours or 12
quarter hours in a maximum of 18
weeks.

(6) The work portion of a cooperative
education program in which the
amount of work performed is equiva-
lent to the academic workload of a
full-time student.

(7) For correspondence coursework—

(i) A full-time course load must be
commensurate with the requirements
listed in paragraphs (1) through (6) of
this definition; and

(ii) At 1least omne-half of the
coursework must be made up of non-
correspondence coursework that meets
one-half of the institution’s require-
ment for full-time students.

(8) For a subscription-based program,
completion of a full-time course load
commensurate with the requirements
in paragraphs (1), (3), and (b) through
(7) of this definition.

Gainful employment program (GE pro-
gram): An educational program offered
by an institution under §668.8(c)(3) or
(d) and identified by a combination of
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the institution’s six-digit OPEID num-
ber, the program’s six-digit CIP code as
assigned by the institution or deter-
mined by the Secretary, and the pro-
gram’s credential level.

Graduate or professional student: A
student who—

(1) Is not receiving title IV aid as an
undergraduate student for the same pe-
riod of enrollment;

(2) Is enrolled in a program or course
above the baccalaureate level or is en-
rolled in a program leading to a profes-
sional degree; and

(3) Has completed the equivalent of
at least three years of full-time study
either prior to entrance into the pro-
gram or as part of the program itself.

(Authority: 20 U.S.C. 1082 and 1088)

Half-time student: (1) Except as pro-
vided in paragraph (2) of this defini-
tion, an enrolled student who is car-
rying a half-time academic workload,
as determined by the institution, that
amounts to at least half of the work-
load of the applicable minimum re-
quirement outlined in the definition of
a full-time student.

(2) A student enrolled solely in a pro-
gram of study by correspondence who
is carrying a workload of at least 12
hours of work per week, or is earning
at least six credit hours per semester,
trimester, or quarter. However, regard-
less of the work, no student enrolled
solely in correspondence study is con-
sidered more than a half-time student.

(Authority: 20 U.S.C. 1082 and 1088)

Independent student: A student who
qualifies as an independent student
under section 480(d) of the HEA.

(Authority: 20 U.S.C. 1087vv)

Initiating official: The designated de-
partment official authorized to begin
an emergency action under 34 CFR
668.83.

Institutional student information record
(ISIR): An electronic record that the
Secretary transmits to an institution
that includes an applicant’s—

(1) FAFSA information; and

(2) EFC.

Institutional grants and scholarships:
Assistance that the institution or its
affiliate controls or directs to reduce
or offset the original amount of a stu-
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dent’s institutional costs and that does
not have to be repaid. Typically, an in-
stitutional grant or scholarship in-
cludes a grant, scholarship, fellowship,
discount, or fee waiver.

Length of the program: The amount of
time in weeks, months, or years that is
specified in the institution’s catalog,
marketing materials, or other official
publications for a student to complete
the requirements needed to obtain the
degree or credential offered by the pro-
gram.

Leveraging  Educational — Assistance
Partnership (LEAP) Program: The grant
program authorized by Title IV-A-4 of
the HEA.

Metropolitan statistical area: A core
area containing a substantial popu-
lation nucleus, together with adjacent
communities having a high degree of
economic and social integration with
that core.

National Defense Student Loan pro-
gram: The student loan program au-
thorized by Title IT of the National De-
fense Education Act of 1958.

(Authority: 20 U.S.C. 421-429)

National Direct Student Loan (NDSL)
program: The student loan program au-
thorized by Title IV-E of the HEA be-
tween July 1, 1972, and October 16, 1986.

(Authority: 20 U.S.C. 1087aa-1087ii)

National Early Intervention Scholarship
and Partnership (NEISP) program: The
scholarship program authorized by
Chapter 2 of subpart 1 of Title IV-A of
the HEA.

(Authority: 20 U.S.C. 1070a-21 et seq.)

National Science and Mathematics Ac-
cess to Retain Talent Grant (National
SMART Grant) Program: A grant pro-
gram authorized by Title IV-A-1 of the
HEA under which grants are awarded
during the third and fourth academic
yvears of study to eligible financially
needy undergraduate students pursuing
eligible majors in the physical, life, or
computer sciences, mathematics, tech-
nology, or engineering, or foreign lan-
guages determined to be critical to the
national security of the United States.

(Authority: 20 U.S.C. 1070a-1)
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One-third of an academic year: A pe-
riod that is at least one-third of an
academic year as determined by an in-
stitution. At a minimum, one-third of
an academic year must be a period that
begins on the first day of classes and
ends on the last day of classes or ex-
aminations and is a minimum of 10
weeks of instructional time during
which, for an undergraduate edu-
cational program, a full-time student
is expected to complete at least 8 se-
mester or trimester hours or 12 quarter
hours in an educational program whose
length is measured in credit hours or
300 clock hours in an educational pro-
gram whose length is measured in
clock hours. For an institution whose
academic year has been reduced under
§668.3, one-third of an academic year is
the pro-rated equivalent, as measured
in weeks and credit or clock hours, of
at least one-third of the institution’s
academic year.

(Authority: 20 U.S.C. 1088)

Output document: The Student Aid
Report (SAR), Electronic Student Aid
Report (ESAR), or other document or
automated data generated by the De-
partment of Education’s central proc-
essing system or Multiple Data Entry
processing system as the result of the
processing of data provided in a Free
Application for Federal Student Aid
(FAFSA).

Parent: A student’s biological or
adoptive mother or father or the stu-
dent’s stepparent, if the biological par-
ent or adoptive mother or father has
remarried at the time of application.

Participating institution: An eligible
institution that meets the standards
for participation in Title IV, HEA pro-
grams in subpart B and has a current
program participation agreement with
the Secretary.

Poverty Guideline: The Poverty Guide-
line for a single person in the conti-
nental United States, as published by
the U.S. Department of Health and
Human Services and available at
hitps://aspe.hhs.gov/poverty or its suc-
cessor site.

Professional degree: A degree that sig-
nifies both completion of the academic
requirements for beginning practice in
a given profession and a level of profes-
sional skill beyond that normally re-
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quired for a bachelor’s degree. Profes-
sional licensure is also generally re-
quired. Examples of a professional de-
gree include but are not limited to
Pharmacy (Pharm.D.), Dentistry
(D.D.S. or D.M.D.), Veterinary Medi-
cine (D.V.M.), Chiropractic (D.C. or
D.C.M.), Law (L.L.B. or J.D.), Medicine
(M.D.), Optometry (0.D.), Osteopathic
Medicine (D.O.), Podiatry (D.P.M.,
D.P., or Pod.D.), and Theology (M.Div.,
or M.H.L.).

(Authority: 20 U.S.C. 1082 and 1088)

Prospective student: An individual who
has contacted an eligible institution
for the purpose of requesting informa-
tion about enrolling in a program or
who has been contacted directly by the
institution or by a third party on be-
half of the institution about enrolling
in a program.

Qualifying graduate program: (1) For
the first three award years that the
Secretary calculates debt-to-earnings
rates and the earnings premium meas-
ure under subpart Q of this part (‘‘ini-
tial period”), a graduate program—

(1) Whose students must complete re-
quired postgraduation training pro-
grams to obtain licensure in one of the
following fields: medicine, osteopathy,
dentistry, clinical psychology, mar-
riage and family counseling, clinical
social work, and clinical counseling;
and

(ii) For which the institution attests,
in the manner established by the Sec-
retary, that—

(A) If necessary for licensure, the
program is accredited by an accred-
iting agency that meets State require-
ments; and

(B) At least half of the program’s
graduates obtain licensure in a State
where the postgraduation training re-
quirements apply.

(2)(1) After the initial period, the
graduate programs that are on the list
described in paragraph (2)(ii) of this
definition and for which the Secretary
has received an attestation that meets
the requirements in paragraph (1)(ii) of
this definition.

(ii) For the first award year following
the initial period, and every three
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years thereafter, using publicly avail-
able information and information re-
ceived in response to a request for in-
formation, the Secretary publishes in
the FEDERAL REGISTER a list of grad-
uate degree fields (based on their cre-
dential level and CIP codes) that may
contain qualifying graduate programs
by identifying fields—

(A) That lead to a graduate (mas-
ter’s, first-professional, or doctoral) de-
gree;

(B) For which the Department deter-
mines that graduates must complete a
required postgraduate training pro-
gram that takes, on average, three or
more years to complete; and

(C) For which, based on College
Scorecard data, the Secretary deter-
mines that a majority of programs
with the same credential level and CIP
code have outlier earnings growth. An
individual program has outlier earn-
ings growth if the percent change in
median earnings between its earnings
measured one or three years post-com-
pletion and its earnings measured ei-
ther five or ten years post-completion
is more than two standard deviations
above the average earnings growth for
other programs with the same creden-
tial level.

(3) For the purpose of this definition,
a ‘‘required postgraduation training
program’ is a supervised training pro-
gram that—

(i) Requires the student to hold a de-
gree in one of the listed fields in para-
graph (1)(i) of this definition or one of
the fields identified in the list de-
scribed in paragraph (2)(ii) of this defi-
nition; and

(ii) Must be completed before the stu-
dent may be licensed by a State and
board certified for professional practice
or service.

Show-cause official: The designated
department official authorized to con-
duct a show-cause proceeding for an
emergency action under 34 CFR 668.83.

(Authority: 20 U.S.C. 1070c et seq.)

Student: For the purposes of subparts
Q and S of this part and of §668.43(d),
an individual who received title IV,
HEA program funds for enrolling in the
program.

Student aid report (SAR): A report pro-
vided to an applicant by the Secretary
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showing his or her FAFSA information
and the amount of his or her EFC.

Subscription-based program: A stand-
ard or nonstandard-term program in
which the institution charges a student
for each term on a subscription basis
with the expectation that the student
completes a specified number of credit
hours (or the equivalent) during that
term. Coursework in a subscription-
based program is not required to begin
or end within a specific timeframe in
each term. Students in subscription-
based programs must complete a cumu-
lative number of credit hours (or the
equivalent) during or following the end
of each term before receiving subse-
quent disbursements of title IV, HEA
program funds. An institution estab-
lishes an enrollment status (for exam-
ple, full-time or half-time) that will
apply to a student throughout the stu-
dent’s enrollment in the program, ex-
cept that a student may change his or
her enrollment status no more often
than once per academic year. The num-
ber of credit hours (or the equivalent) a
student must complete before receiving
subsequent disbursements is calculated
by—

(1) Determining for each term the
number of credit hours (or the equiva-
lent) associated with the institution’s
minimum standard for the student’s
enrollment status (for example, full-
time, three-quarter time, or half-time)
for that period commensurate with
paragraph (8) in the definition of ‘‘full-
time student,” adjusted for less than
full-time students in light of the defi-
nitions of ‘half-time student” and
“three-quarter time student,” and ad-
justed to at least one credit (or the
equivalent) for a student who is en-
rolled less than half-time; and

(2) Adding together the number of
credit hours (or the equivalent) deter-
mined under paragraph (1) for each
term in which the student was enrolled
in and attended that program, exclud-
ing the current and most recently at-
tended terms.

Substantially similar program: For the
purposes of subpart Q and S of this
part, a program is substantially simi-
lar to another program if the two pro-
grams share the same four-digit CIP
code. The Secretary presumes a pro-
gram is not substantially similar to
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another program if the two programs
have different four-digit CIP codes, but
the institution must provide an expla-
nation of how the new program is not
substantially similar to the ineligible
or voluntarily discontinued program
with its certification under §668.604.

Teacher Education Assistance for Col-
lege and Higher Education (TEACH)
Grant Program: A grant program au-
thorized by title IV of the HEA under
which grants are awarded by an insti-
tution to students who are completing,
or intend to complete, coursework to
begin a career in teaching and who
agree to serve for not less than four
yvears as a full-time, highly-qualified
teacher in a high-need field in a low-in-
come school. If the recipient of a
TEACH Grant does not complete four
years of qualified teaching service
within eight years of completing the
course of study for which the TEACH
Grant was received or otherwise fails
to meet the requirements of 34 CFR
686.12, the amount of the TEACH Grant
converts into a Federal Direct Unsub-
sidized Loan.

(Authority: 20 U.S.C. 1070g)

TEACH Grant: A grant authorized
under title IV-A-9 of the HEA and
awarded to students in exchange for
prospective teaching service.

(Authority: 20 U.S.C. 1070g)

Third-party servicer: (1) An individual
or a State, or a private, profit or non-
profit organization that enters into a
contract with an eligible institution to
administer, through either manual or
automated processing, any aspect of
the institution’s participation in any
Title IV, HEA program. The Secretary
considers administration of participa-
tion in a Title IV, HEA program to—

(i) Include performing any function
required by any statutory provision of
or applicable to Title IV of the HEA,
any regulatory provision prescribed
under that statutory authority, or any
applicable special arrangement, agree-
ment, or limitation entered into under
the authority of statutes applicable to
Title IV of the HEA, such as, but not
restricted to—

(A) Processing student financial aid
applications;

(B) Performing need analysis;

34 CFR Ch. VI (7-1-25 Edition)

(C) Determining student eligibility
and related activities;

(D) Originating loans;

(E) Processing output documents for
payment to students;

(F) Receiving, disbursing, or deliv-
ering Title IV, HEA program funds, ex-
cluding lock-box processing of loan
payments and normal bank electronic
fund transfers;

(G) Conducting activities required by
the provisions governing student con-
sumer information services in subpart
D of this part;

(H) Preparing and certifying requests
for advance or reimbursement funding;

(I) Loan servicing and collection;

(J) Preparing and submitting notices
and applications required under 34 CFR
part 600 and subpart B of this part; and

(K) Preparing a Fiscal Operations Re-
port and Application to Participate
(FISAP);

(ii) Exclude the following functions—

(A) Publishing ability-to-benefit
tests;

(B) Performing functions as a Mul-
tiple Data Entry Processor (MDE);

(C) Financial and compliance audit-
1ng;

(D) Mailing of documents prepared by
the institution;

(BE) Warehousing of records; and

(F) Providing computer services or
software; and

(iii) Notwithstanding the exclusions
referred to in paragraph (1)(ii) of this
definition, include any activity com-
prised of any function described in
paragraph (1)(i) of this definition.

(2) For purposes of this definition, an
employee of an institution is not a
third-party servicer. The Secretary
considers an individual to be an em-
ployee if the individual—

(i) Works on a full-time, part-time,
or temporary basis;

(ii) Performs all duties on site at the
institution under the supervision of the
institution;

(iii) Is paid directly by the institu-
tion;

(iv) Is not employed by or associated
with a third-party servicer; and

(v) Is not a third-party servicer for
any other institution.

Three-quarter time student: An en-
rolled student who is carrying a three-
quarter-time academic workload, as
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determined by the institution, that
amounts to at least three quarters of
the work of the applicable minimum
requirement outlined in the definition
of a full-time student.

(Authority: 20 U.S.C. 1082 and 1088)

Two-thirds of an academic year: A pe-
riod that is at least two-thirds of an
academic year as determined by an in-
stitution. At a minimum, two-thirds of
an academic year must be a period that
begins on the first day of classes and
ends on the last day of classes or ex-
aminations and is a minimum of 20
weeks of instructional time during
which, for an undergraduate edu-
cational program, a full-time student
is expected to complete at least 16 se-
mester or trimester hours or 24 quarter
hours in an educational program whose
length is measured in credit hours or
600 clock hours in an educational pro-
gram whose length is measured in
clock hours. For an institution whose
academic year has been reduced under
§668.3, two-thirds of an academic year
is the pro-rated equivalent, as meas-
ured in weeks and credit or clock
hours, of at least two-thirds of the in-
stitution’s academic year.

(Authority: 20 U.S.C. 1088)

Undergraduate student: (1) A student
who is enrolled in an undergraduate
course of study that usually does not
exceed four years, or is enrolled in a
longer program designed to lead to a
degree at the baccalaureate level. For
purposes of 3¢ CFR 690.6(c)(5) students
who have completed a baccalaureate
program of study and who are subse-
quently completing a State-required
teacher certification program are
treated as undergraduates.

(2) In addition to meeting the defini-
tion in paragraph (1) of this definition,
a student is only considered an under-
graduate for purposes of the Federal
Supplemental Educational Opportunity
Grant (FSEOG) Program, the Federal
Pell Grant Program, the Academic
Competitiveness Grant (ACG) Program,
National Science and Mathematics Ac-
cess to Retain Talent (SMART) Grant
Program, and TEACH Grant program if
the student has not yet earned a bacca-
laureate or professional degree. How-
ever, for purposes of 34 CFR 690.6(c)(b)
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and 686.3(a) students who have com-
pleted a baccalaureate program of
study and who are subsequently com-
pleting a State-required teacher cer-
tification program are treated as un-
dergraduates.

(3) For purposes of dual degree pro-
grams that allow individuals to com-
plete a bachelor’s degree and either a
graduate or professional degree within
the same program, a student is consid-
ered an undergraduate student for at
least the first three years of that pro-
gram.

(4) A student enrolled in a four to
five year program designed to lead to
an undergraduate degree. A student en-
rolled in a program of any other,
longer length is considered an under-
graduate student for only the first four
years of that program.

(Authority: 20 U.S.C. 1070g)

U.S. citicen or national: (1) A citizen of
the United States; or

(2) A person defined in the Immigra-
tion and Nationality Act, 8 U.S.C.
1101(a)(22), who, though not a citizen of
the United States, owes permanent al-
legiance to the United States.

(Authority: 8 U.S.C. 1101)

Valid institutional student information
record (valid ISIR): An ISIR on which
all the information reported on a stu-
dent’s FAFSA is accurate and complete
as of the date the application is signed.

Valid student aid report (valid SAR): A
student aid report on which all of the
information reported on a student’s
FAFSA is accurate and complete as of
the date the application is signed.

(Authority: 20 U.S.C. 1070 et seq., unless oth-
erwise noted)

William D. Ford Federal Direct Loan
(Direct Loan) Program: The loan pro-
gram authorized by Title IV, Part D of
the HEA.

(Authority: 20 U.S.C. 1087a et seq.)
[69 FR 22418, Apr. 29, 1994]

EDITORIAL NOTES: 1. For FEDERAL REGISTER
citations affecting §668.2, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.
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§668.3 Academic year.

(a) General. Except as provided in
paragraph (c) of this section, an aca-
demic year for a program of study
must include—

(1)(i) For a program offered in credit
hours, a minimum of 30 weeks of in-
structional time; or

(ii) For a program offered in clock
hours, a minimum of 26 weeks of in-
structional time; and

(2) For an undergraduate educational
program, an amount of instructional
time whereby a full-time student is ex-
pected to complete at least—

(i) Twenty-four semester or trimester
credit hours or 36 quarter credit hours
for a program measured in credit
hours; or

(ii) 900 clock hours for a program
measured in clock hours.

(b) Definitions. For purposes of para-
graph (a) of this section—

(1) A week is a consecutive seven-day
period;

(2) A week of instructional time is
any week in which—

(i) At least one day of regularly
scheduled instruction or examinations
occurs, or, after the last scheduled day
of classes for a term or payment pe-
riod, at least one day of study for final
examinations occurs; or

(ii)(A) In a program offered using
asynchronous coursework through dis-
tance education or correspondence
courses, the institution makes avail-
able the instructional materials, other
resources, and instructor support nec-
essary for academic engagement and
completion of course objectives; and

(B) In a program using asynchronous
coursework through distance edu-
cation, the institution expects enrolled
students to perform educational activi-
ties demonstrating academic engage-
ment during the week; and

(3) Instructional time does not in-
clude any scheduled breaks and activi-
ties not included in the definition of
‘“‘academic engagement” in 34 CFR
600.2, or periods of orientation or coun-
seling.

(c) Reduction in the length of an aca-
demic year. (1) Upon the written request
of an institution, the Secretary may
approve, for good cause, an academic
year of 26 through 29 weeks of instruc-
tional time for educational programs
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offered by the institution if the institu-
tion offers a two-year program leading
to an associate degree or a four-year
program leading to a baccalaureate de-
gree.

(2) An institution’s written request
must—

(i) Identify each educational program
for which the institution requests a re-
duction, and the requested number of
weeks of instructional time for that
program;

(ii) Demonstrate good cause for the
requested reductions; and

(iii) Include any other information
that the Secretary may require to de-
termine whether to grant the request.

(3)(1) The Secretary approves the re-
quest of an eligible institution for a re-
duction in the length of its academic
year if the institution has dem-
onstrated good cause for granting the
request and the institution’s accred-
iting agency and State licensing agen-
cy have approved the request.

(ii) If the Secretary approves the re-
quest, the approval terminates when
the institution’s program participation
agreement expires. The institution
may request an extension of that ap-
proval as part of the recertification
process.

(Approved by the Office of Management and
Budget under control number 1845-0022)

[67 FR 67071, Nov. 1, 2002, as amended at 71
FR 45693, Aug. 9, 2006; 85 FR 54814, Sept. 2,
2020]

§668.4 Payment period.

(a) Payment periods for an eligible pro-
gram that measures progress in credit
hours and uses standard terms or non-
standard terms that are substantially
equal in length. For a student enrolled
in an eligible program that measures
progress in credit hours and uses stand-
ard terms (semesters, trimesters, or
quarters), or for a student enrolled in
an eligible program that measures
progress in credit hours and uses non-
standard terms that are substantially
equal in length, the payment period is
the academic term.

(b) Payment periods for an eligible pro-
gram that measures progress in credit
hours and uses nonstandard terms that
are not substantially equal in length. For
a student enrolled in an eligible pro-
gram that measures progress in credit
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hours and uses nonstandard terms that
are not substantially equal in length—

(1) For Pell Grant, ACG, National
SMART Grant, FSEOG, Perkins Loan,
and TEACH Grant program funds, the
payment period is the academic term;

(2) For FFEL and Direct Loan pro-
gram funds—

(i) For a student enrolled in an eligi-
ble program that is one academic year
or less in length—

(A) The first payment period is the
period of time in which the student
successfully completes half of the num-
ber of credit hours in the program and
half of the number of weeks of instruc-
tional time in the program; and

(B) The second payment period is the
period of time in which the student
successfully completes the program;
and

(ii) For a student enrolled in an eligi-
ble program that is more than one aca-
demic year in length—

(A) For the first academic year and
any subsequent full academic year—

(I) The first payment period is the
period of time in which the student
successfully completes half of the num-
ber of credit hours in the academic
year and half of the number of weeks of
instructional time in the academic
year; and

(2) The second payment period is the
period of time in which the student
successfully completes the academic
year;

(B) For any remaining portion of an
eligible program that is more than half
an academic year but less than a full
academic year in length—

(I) The first payment period is the
period of time in which the student
successfully completes half of the num-
ber of credit hours in the remaining
portion of the program and half of the
number of weeks of instructional time
remaining in the program; and

(2) The second payment period is the
period of time in which the student
successfully completes the remainder
of the program; and

(C) For any remaining portion of an
eligible program that is not more than
half an academic year, the payment pe-
riod is the remainder of the program.

(c) Payment periods for an eligible pro-
gram that measures progress in credit
hours and does not have academic terms
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or for a program that measures progress in
clock hours. (1) For a student enrolled
in an eligible program that is one aca-
demic year or less in length—

(i) The first payment period is the pe-
riod of time in which the student suc-
cessfully completes half of the number
of credit hours or clock hours, as appli-
cable, in the program and half of the
number of weeks of instructional time
in the program; and

(ii) The second payment period is the
period of time in which the student
successfully completes the program or
the remainder of the program.

(2) For a student enrolled in an eligi-
ble program that is more than one aca-
demic year in length—

(i) For the first academic year and
any subsequent full academic year—

(A) The first payment period is the
period of time in which the student
successfully completes half of the num-
ber of credit hours or clock hours, as
applicable, in the academic year and
half of the number of weeks of instruc-
tional time in the academic year; and

(B) The second payment period is the
period of time in which the student
successfully completes the academic
year;

(ii) For any remaining portion of an
eligible program that is more than half
an academic year but less than a full
academic year in length—

(A) The first payment period is the
period of time in which the student
successfully completes half of the num-
ber of credit hours or clock hours, as
applicable, in the remaining portion of
the program and half of the number of
weeks of instructional time remaining
in the program; and

(B) The second payment period is the
period of time in which the student
successfully completes the remainder
of the program; and

(iii) For any remaining portion of an
eligible program that is not more than
half an academic year, the payment pe-
riod is the remainder of the program.

(3) For purposes of paragraphs (c)(1)
and (c)(2) of this section, if an institu-
tion is unable to determine when a stu-
dent has successfully completed half of
the credit hours or clock hours in a
program, academic year, or remainder
of a program, the student is considered
to begin the second payment period of
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the program, academic year, or re-
mainder of a program at the later of
the date, as determined by the institu-
tion, on which the student has success-
fully completed—

(i) Half of the academic coursework
in the program, academic year, or re-
mainder of the program; or

(ii) Half of the number of weeks of in-
structional time in the program, aca-
demic year, or remainder of the pro-
gram.

(d) Application of the cohort default
rate exemption. Notwithstanding para-
graphs (a), (b), and (c) of this section, if
34 CFR 682.604(c)(10) or 34 CFR
685.301(b)(8) applies to an eligible pro-
gram that measures progress in credit
hours and uses nonstandard terms, an
eligible program that measures
progress in credit hours and does not
have academic terms, or an eligible
program that measures progress in
clock hours, the payment period for
purposes of FFEL and Direct Loan
funds is the loan period for those por-
tions of the program to which 34 CFR
682.604(c)(10) or 34 CFR 685.301(b)(8) ap-
plies.

(e) Excused absences. For purposes of
this section, in determining whether a
student successfully completes the
clock hours in a payment period, an in-
stitution may include clock hours for
which the student has an excused ab-
sence (i.e., an absence that a student
does not have to make up) if—

(1) The institution has a written pol-
icy that permits excused absences; and

(2) The number of excused absences
under the written policy for purposes
of this paragraph (e) does not exceed
the lesser of—

(i) The policy on excused absences of
the institution’s accrediting agency or,
if the institution has more than one ac-
crediting agency, the agency des-
ignated under 34 CFR 600.11(b);

(ii) The policy on excused absences of
any State agency that licenses the in-
stitution or otherwise legally author-
izes the institution to operate in the
State; or

(iii) Ten percent of the clock hours in
the payment period.

(f) Re-entry within 180 days. If a stu-
dent withdraws from a program de-
scribed in paragraph (c) of this section
during a payment period and then reen-
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ters the same program within 180 days,
the student remains in that same pay-
ment period when he or she returns
and, subject to conditions established
by the Secretary or by the FFEL lend-
er or guaranty agency, is eligible to re-
ceive any title IV, HEA program funds
for which he or she was eligible prior to
withdrawal, including funds that were
returned by the institution or student
under the provisions of §668.22.

(g8) Re-entry after 180 days or transfer.
(1) Except as provided in paragraph
(2)(3) of this section, and subject to the
conditions of paragraph (g)(2) of this
section, an institution calculates new
payment periods for the remainder of a
student’s program based on paragraph
(c) of this section, for a student who
withdraws from a program described in
paragraph (c¢) of this section, and—

(i) Reenters that program after 180
days;

(ii) Transfers into another program
at the same institution within any
time period; or

(iii) Transfers into a program at an-
other institution within any time pe-
riod.

(2) For a student described in para-
graph (g)(1) of this section—

(i) For the purpose of calculating
payment periods only, the length of the
program is the number of credit hours
and the number of weeks of instruc-
tional time, or the number of clock
hours and the number of weeks of in-
structional time, that the student has
remaining in the program he or she en-
ters or reenters; and

(ii) If the remaining hours and weeks
constitute half of an academic year or
less, the remaining hours constitute
one payment period.

(3) Notwithstanding the provisions of
paragraph (g)(1) of this section, an in-
stitution may consider a student who
transfers into another program at the
same institution to remain in the same
payment period if—

(i) The student is continuously en-
rolled at the institution;

(ii) The coursework in the payment
period the student is transferring out
of is substantially similar to the
coursework the student will be taking
when he or she first transfers into the
new program;
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(iii) The payment periods are sub-
stantially equal in length in weeks of
instructional time and credit hours or
clock hours, as applicable;

(iv) There are little or no changes in
institutional charges associated with
the payment period to the student; and

(v) The credits from the payment pe-
riod the student is transferring out of
are accepted toward the new program.

(h) Definitions. For purposes of this
section—

(1) Terms are substantially equal in
length if no term in the program is
more than two weeks of instructional
time longer than any other term in
that program; and

(2) A student successfully completes
credit hours or clock hours if the insti-
tution considers the student to have
passed the coursework associated with
those hours.

(Authority: 20 U.S.C. 1070 et seq.)

[72 FR 62025, Nov. 1, 2007, as amended at 73
FR 35492, June 23, 2008]

§668.5 Written arrangements to pro-
vide educational programs.

(a) Written arrangements between eligi-
ble institutions. (1) Except as provided in
paragraph (a)(2) of this section, if an el-
igible institution enters into a written
arrangement with another eligible in-
stitution, or with a consortium of eligi-
ble institutions, under which the other
eligible institution or consortium pro-
vides part of the educational program
to students enrolled in the first insti-
tution, the Secretary considers that
educational program to be an eligible
program if the educational program of-
fered by the institution that grants the
degree, certificate, or other recognized
educational credential otherwise satis-
fies the requirements of §668.8.

(2) If the written arrangement is be-
tween two or more eligible institutions
that are owned or controlled by the
same individual, partnership, or cor-
poration, the Secretary considers the
educational program to be an eligible
program if the educational program of-
fered by the institution that grants the
degree, certificate, or other recognized
educational credential otherwise satis-
fies the requirements of §668.8.

(b) Written arrangements for study-
abroad. Under a study abroad program,
if an eligible institution enters into a
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written arrangement under which an
institution in another country, or an
organization acting on behalf of an in-
stitution in another country, provides
part of the educational program of stu-
dents enrolled in the eligible institu-
tion, the Secretary considers that edu-
cational program to be an eligible pro-
gram if it otherwise satisfies the re-
quirements of paragraphs (c)(1)
through (c)(3) of this section.

(c) Written arrangements between an el-
igible institution and an ineligible institu-
tion or organization. Except as provided
in paragraph (d) of this section, if an
eligible institution enters into a writ-
ten arrangement with an institution or
organization that is not an eligible in-
stitution under which the ineligible in-
stitution or organization provides part
of the educational program of students
enrolled in the eligible institution, the
Secretary considers that educational
program to be an eligible program if—

(1) The ineligible institution or orga-
nization has not—

(i) Had its eligibility to participate
in the title IV, HEA programs termi-
nated by the Secretary;

(ii) Voluntarily withdrawn from par-
ticipation in the title IV, HEA pro-
grams under a termination, show-
cause, suspension, or similar type pro-
ceeding initiated by the institution’s
State licensing agency, accrediting
agency, or guarantor, or by the Sec-
retary;

(iii) Had its certification to partici-
pate in the title IV, HEA programs re-
voked by the Secretary;

(iv) Had its application for recertifi-
cation to participate in the title IV,
HEA programs denied by the Sec-
retary; or

(v) Had its application for certifi-
cation to participate in the title IV,
HEA programs denied by the Sec-
retary;

(2) The educational program offered
by the institution that grants the de-
gree, certificate, or other recognized
educational credential otherwise satis-
fies the requirements of §668.8; and

(3)(i1) The ineligible institution or or-
ganization provides 25 percent or less
of the educational program, including
in accordance with 34 CFR 602.22(b)(4);
or
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(ii)(A) The ineligible institution or
organization provides more than 25 per-
cent but less than 50 percent of the
educational program, in accordance
with 34 CFR 602.22(a)(1)(ii)(J);

(B) The eligible institution and the
ineligible institution or organization
are not owned or controlled by the
same individual, partnership, or cor-
poration; and

(C) The eligible institution’s accred-
iting agency or, if the institution is a
public postsecondary vocational edu-
cational institution, the State agency
listed in the FEDERAL REGISTER in ac-
cordance with 34 CFR part 603 has spe-
cifically determined that the institu-
tion’s arrangement meets the agency’s
standards for executing a written ar-
rangement with an ineligible institu-
tion or organization.

(d) Administration of title IV, HEA pro-
grams. (1) If an institution enters into a
written arrangement as described in
paragraph (a), (b), or (c¢) of this section,
or provides coursework as provided in
paragraph (h)(2) of this section, except
as provided in paragraph (d)(2) of this
section, the institution at which the
student is enrolled as a regular student
must determine the student’s eligi-
bility for the title IV, HEA program
funds, and must calculate and disburse
those funds to that student.

(2) In the case of a written arrange-
ment between eligible institutions, the
institutions may agree in writing to
have any eligible institution in the
written arrangement make those cal-
culations and disbursements, and the
Secretary does not consider that insti-
tution to be a third-party servicer for
that arrangement.

(3) The institution that calculates
and disburses a student’s title IV, HEA
program assistance under paragraph
(d)(A) or (d)(2) of this section must—

(i) Take into account all the hours in
which the student enrolls at each insti-
tution that apply to the student’s de-
gree or certificate when determining
the student’s enrollment status and
cost of attendance; and (ii) Maintain
all records regarding the student’s eli-
gibility for and receipt of title IV, HEA
program funds.

(e) Information made available to stu-
dents. If an institution enters into a
written arrangement described in para-
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graph (a), (b), or (c¢) of this section, the
institution must provide the informa-
tion described in §668.43(a)(12) to en-
rolled and prospective students.

(f) Workforce responsiveness. Nothing
in this or any other section in this part
prohibits an institution utilizing writ-
ten arrangements from aligning or
modifying its curriculum or academic
requirements in order to meet the rec-
ommendations or requirements of in-
dustry advisory boards that include
employers who hire program graduates,
widely recognized industry standards
and organizations, or industry-recog-
nized credentialing bodies, including
making governance or decision-making
changes as an alternative to allowing
or requiring faculty control or ap-
proval or integrating industry-recog-
nized credentials into existing degree
programs.

(g) Calculation of percentage of pro-
gram. When determining the percentage
of the program that is provided by an
ineligible institution or organization
under paragraph (c) of this section, the
institution divides the number of se-
mester, trimester, or quarter credit
hours, clock hours, or the equivalent
that are provided by the ineligible or-
ganization or organizations by the
total number of semester, trimester, or
quarter credit hours, clock hours, or
the equivalent required for completion
of the program. A course is provided by
an ineligible institution or organiza-
tion if the organization with which the
institution has a written arrangement
has authority over the design, adminis-
tration, or instruction in the course,
including, but not limited to—

(1) Establishing the requirements for
successful completion of the course;

(2) Delivering instruction in the
course; or

(3) Assessing student learning.

(h) Non-applicability to other inter-
actions with outside entities. Written ar-
rangements are not necessary for, and
the limitations in this section do not
apply to—

(1) Acceptance by the institution of
transfer credits or use of prior learning
assessment or other non-traditional
methods of providing academic credit;
or

(2) The internship or externship por-
tion of a program if the internship or
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externship is governed by accrediting
agency standards, or, in the case of an
eligible foreign institution, the stand-
ards of an outside oversight entity,
such as an accrediting agency or gov-
ernment entity, that require the over-
sight and supervision of the institu-
tion, where the institution is respon-
sible for the internship or externship
and students are monitored by quali-
fied institutional personnel.

[66 FR 65674, Nov. 1, 2000, as amended at 75
FR 66948, Oct. 29, 2010; 75 FR 67198, Nov. 1,
2010; 85 FR 54814, Sept. 2, 2020]

§§668.6-668.7 [Reserved]

§668.8 Eligible program.

(a) General. An eligible program is an
educational program that—

(1) Is provided by a participating in-
stitution; and

(2) Satisfies the other relevant re-
quirements contained in this section.

(b) Definitions. For purposes of this
section—

(1) The Secretary considers the
“‘equivalent of an associate degree’ to
be—

(i) An associate degree; or

(ii) The successful completion of at
least a two-year program that is ac-
ceptable for full credit toward a bach-
elor’s degree and qualifies a student for
admission into the third year of a
bachelor’s degree program;

(2) A week is a consecutive seven-day
period; and

(3)(i) The Secretary considers that an
institution provides one week of in-
structional time in an academic pro-
gram during any week the institution
provides at least one day of regularly
scheduled instruction or examinations,
or, after the last scheduled day of
classes for a term or a payment period,
at least one day of study for final ex-
aminations.

(ii) Instructional time does not in-
clude any vacation periods, homework,
or periods of orientation or counseling.

(c) Institution of higher education. An
eligible program provided by an insti-
tution of higher education must—

(1) Lead to an associate, bachelor’s,
professional, or graduate degree;

(2) Be at least a two-academic-year
program that is acceptable for full
credit toward a bachelor’s degree; or
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(3) Be at least a one-academic-year
training program that leads to a cer-
tificate, or other nondegree recognized
credential, and prepares students for
gainful employment in a recognized oc-
cupation.

(d) Proprietary institution of higher
education and postsecondary vocational
institution. An eligible program pro-
vided by a proprietary institution of
higher education or postsecondary vo-
cational institution—

(1)(i) Must require a minimum of 15
weeks of instruction, beginning on the
first day of classes and ending on the
last day of classes or examinations;

(i1) Must be at least 600 clock hours,
16 semester or trimester hours, or 24
quarter hours;

(iii) Must provide undergraduate
training that prepares a student for
gainful employment in a recognized oc-
cupation; and

(iv) May admit as regular students
persons who have not completed the
equivalent of an associate degree;

(2) Must—

(i) Require a minimum of 10 weeks of
instruction, beginning on the first day
of classes and ending on the last day of
classes or examinations;

(ii) Be at least 300 clock hours, 8 se-
mester or trimester hours, or 12 quar-
ter hours;

(iii) Provide training that prepares a
student for gainful employment in a
recognized occupation; and

(iv)(A) Be a graduate or professional
program; or

(B) Admit as regular students only
persons who have completed the equiv-
alent of an associate degree;

(3) For purposes of the FFEL and Di-
rect Loan programs only, must—

(i) Require a minimum of 10 weeks of
instruction, beginning on the first day
of classes and ending on the last day of
classes or examinations;

(ii) Be at least 300 clock hours but
less than 600 clock hours;

(iii) Provide undergraduate training
that prepares a student for gainful em-
ployment in a recognized occupation;

(iv) Admit as regular students some
persons who have not completed the
equivalent of an associate degree; and

(v) Satisfy the requirements of para-
graph (e) of this section; or
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(4) For purposes of a proprietary in-
stitution of higher education only, is a
program leading to a baccalaureate de-
gree in liberal arts, as defined in 34
CFR 600.5(e), that—

(i) Is provided by an institution that
is accredited by a recognized accred-
iting agency or association that was
defined as a regional accrediting agen-
cy or association on October 1, 2007,
and has held such accreditation since
October 1, 2007, or earlier; and

(ii) The institution has provided con-
tinuously since January 1, 2009.

(e) Qualitative factors. (1) An edu-
cational program that satisfies the re-
quirements of paragraphs (d)3)@)
through (iv) of this section qualifies as
an eligible program only if—

(i) The program has a substantiated
completion rate of at least 70 percent,
as calculated under paragraph (f) of
this section;

(ii) The program has a substantiated
placement rate of at least 70 percent,
as calculated under paragraph (g) of
this section;

(iii) The institution can demonstrate
reasonable program length, in accord-
ance with §668.14(b)(26); and

(iv) The program has been in exist-
ence for at least one year. The Sec-
retary considers an educational pro-
gram to have been in existence for at
least one year only if an institution
has been legally authorized to provide,
and has continuously provided, the pro-
gram during the 12 months (except for
normal vacation periods and, at the
discretion of the Secretary, periods
when the institution closes due to a
natural disaster that directly affects
the institution or the institution’s stu-
dents) preceding the date on which the
institution applied for eligibility for
that program.

(2) An institution shall substantiate
the calculation of its completion and
placement rates by having the certified
public accountant who prepares its
audit report required under §668.23 re-
port on the institution’s calculation
based on performing an attestation en-
gagement in accordance with the
Statements on Standards for Attesta-
tion Engagements of the American In-
stitute of Certified Public Accountants
(AICPA).

34 CFR Ch. VI (7-1-25 Edition)

(f) Calculation of completion rate. An
institution shall calculate its comple-
tion rate for an educational program
for any award year as follows:

(1) Determine the number of regular
students who were enrolled in the pro-
gram during the award year.

(2) Subtract from the number of stu-
dents determined under paragraph (f)(1)
of this section, the number of regular
students who, during that award year,
withdrew from, dropped out of, or were
expelled from the program and were
entitled to and actually received, in a
timely manner a refund of 100 percent
of their tuition and fees.

(3) Subtract from the total obtained
under paragraph (f)(2) of this section
the number of students who were en-
rolled in the program at the end of that
award year.

(4) Determine the number of regular
students who, during that award year,
received within 150 percent of the pub-
lished length of the educational pro-
gram the degree, certificate, or other
recognized educational credential
awarded for successfully completing
the program.

(5) Divide the number determined
under paragraph (f)(4) of this section by
the total obtained under paragraph
(£)(3) of this section.

(g) Calculation of placement rate. (1)
An institution shall calculate its place-
ment rate for an educational program
for any award year as follows:

(i) Determine the number of students
who, during the award year, received
the degree, certificate, or other recog-
nized educational credential awarded
for successfully completing the pro-
gram.

(ii) Of the total obtained under para-
graph (g)(1)(i) of this section, deter-
mine the number of students who,
within 180 days of the day they re-
ceived their degree, certificate, or
other recognized educational creden-
tial, obtained gainful employment in
the recognized occupation for which
they were trained or in a related com-
parable recognized occupation and, on
the date of this calculation, are em-
ployed, or have been employed, for at
least 13 weeks following receipt of the
credential from the institution.

(iii) Divide the number of students
determined under paragraph (g)(1)(ii) of
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this section by the total obtained
under paragraph (g)(1)(i) of this sec-
tion.

(2) An institution shall document
that each student described in para-
graph (g)(1)(ii) of this section obtained
gainful employment in the recognized
occupation for which he or she was
trained or in a related comparable rec-
ognized occupation. Examples of satis-
factory documentation of a student’s
gainful employment include, but are
not limited to—

(i) A written statement from the stu-
dent’s employer;

(ii) Signed copies of State or Federal
income tax forms; and

(iii) Written evidence of payments of
Social Security taxes.

(h) Eligibility for Federal Pell Grant,
ACG, National SMART Grant, TEACH
Grant, and FSEOG Programs. In addition
to satisfying other relevant provisions
of the section—

(1) An educational program qualifies
as an eligible program for purposes of
the Federal Pell Grant Program only if
the educational program is an under-
graduate program or a
postbaccalaureate teacher certificate
or licensing program as described in 34
CFR 690.6(c);

(2) An educational program qualifies
as an eligible program for purposes of
the ACG, National SMART Grant, and
FSEOG programs only if the edu-
cational program is an undergraduate
program; and

(3) An educational program qualifies
as an eligible program for purposes of
the TEACH Grant program if it satis-
fies the requirements of the definition
of TEACH Grant-eligible program in 34
CFR 686.2(d).

(i) Flight training. In addition to sat-
isfying other relevant provisions of
this section, for a program of flight
training to be an eligible program, it
must have a current valid certification
from the Federal Aviation Administra-
tion.

(j) English as a second language (ESL).
(1) In addition to satisfying the rel-
evant provisions of this section, an
educational program that consists sole-
ly of instruction in ESL qualifies as an
eligible program if—

(i) The institution admits to the pro-
gram only students who the institution
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determines need the ESL instruction
to use already existing knowledge,
training, or skills; and

(ii) The program leads to a degree,
certificate, or other recognized edu-
cational credential.

(2) An institution shall document its
determination that ESL instruction is
necessary to enable each student en-
rolled in its ESL program to use al-
ready existing knowledge, training, or
skills with regard to the students that
it admits to its ESL program under
paragraph (j)(1)(i) of this section.

(3) An ESL program that qualifies as
an eligible program under this para-
graph is eligible for purposes of the
Federal Pell Grant Program only.

(k) Undergraduate educational program
in credit hours. If an institution offers
an undergraduate educational program
in credit hours, the institution must
use the formula contained in paragraph
(1) of this section to determine whether
that program satisfies the require-
ments contained in paragraph (c)(3) or
(d) of this section, and the number of
credit hours in that educational pro-
gram for purposes of the title IV, HEA
programs, unless—

(1) The program is at least two aca-
demic years in length and provides an
associate degree, a bachelor’s degree, a
professional degree, or an equivalent
degree as determined by the Secretary;
or

(2) Bach course within the program is
acceptable for full credit toward com-
pletion of an eligible program offered
by the institution that provides an as-
sociate degree, bachelor’s degree, pro-
fessional degree, or equivalent degree
as determined by the Secretary, pro-
vided that—

(i) The eligible program requires at
least two academic years of study; and

(ii) The institution can demonstrate
that least one student graduated from
the program during the current award
year or the two preceding award years.

(1) Formula. For purposes of deter-
mining whether a program described in
paragraph (h) of this section satisfies
the requirements contained in para-
graph (¢)(3) or (d) of this section, and
the number of credit hours in that edu-
cational program for the purposes of
the title IV, HEA programs—
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(1) A semester or trimester hour
must include at least 30 clock hours of
instruction; and

(2) A quarter hour must include at
least 20 clock hours of instruction.

(m) An otherwise eligible program
that is offered in whole or in part
through telecommunications is eligible
for title IV, HEA program purposes if
the program is offered by an institu-
tion, other than a foreign institution,
that has been evaluated and is accred-
ited for its effective delivery of dis-
tance education programs by an ac-
crediting agency or association that—

(1) Is recognized by the Secretary
under subpart 2 of part H of the HEA;
and

(2) Has accreditation of distance edu-
cation within the scope of its recogni-
tion.

(n) Other eligible programs. For title
IV, HEA program purposes, eligible pro-
gram includes a direct assessment pro-
gram approved by the Secretary under
§668.10, a comprehensive transition and
postsecondary program approved by
the Secretary under §668.232, and an el-
igible prison education program under
subpart P of this part.

[59 FR 22421, Apr. 29, 1994]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §668.8, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§668.9 Relationship between clock
hours and semester, trimester, or
quarter hours in calculating Title
IV, HEA program assistance.

(a) In determining the amount of
Title IV, HEA program assistance that
a student who is enrolled in a program
described in §668.8(k) is eligible to re-
ceive, the institution shall apply the
formula contained in §668.8(1) to deter-
mine the number of semester, tri-
mester, or quarter hours in that pro-
gram, if the institution measures aca-
demic progress in that program in se-
mester, trimester, or quarter hours.

(b) Notwithstanding paragraph (a) of
this section, a public or private non-
profit hospital-based school of nursing
that awards a diploma at the comple-
tion of the school’s program of edu-
cation is not required to apply the for-
mula contained in §668.8(1) to deter-

34 CFR Ch. VI (7-1-25 Edition)

mine the number of semester, tri-
mester, or quarter hours in that pro-
gram for purposes of calculating Title
IV, HEA program assistance.

(Authority: 20 U.S.C. 1082, 1085, 1088, 1091,
1141)

[69 FR 61179, Nov. 29, 1994]

§668.10 Direct assessment programs.

(a)(1) A direct assessment program is
a program that, in lieu of credit or
clock hours as the measure of student
learning, utilizes direct assessment of
student learning, or recognizes the di-
rect assessment of student learning by
others. The assessment must be con-
sistent with the accreditation of the
institution or program utilizing the re-
sults of the assessment.

(2) Direct assessment of student
learning means a measure of a stu-
dent’s knowledge, skills, and abilities
designed to provide evidence of the stu-
dent’s proficiency in the relevant sub-
ject area.

(3) An institution must establish a
methodology to reasonably equate each
module in the direct assessment pro-
gram to either credit hours or clock
hours. This methodology must be con-
sistent with the requirements of the in-
stitution’s accrediting agency or State
approval agency.

(4) All regulatory requirements in
this chapter that refer to credit or
clock hours as a measurement apply to
direct assessment programs according
to whether they use credit or clock
hour equivalencies, respectively.

(5) A direct assessment program that
is not consistent with the requirements
of the institution’s accrediting agency
or State approval agency is not an eli-
gible program as provided under §668.8.
In order for any direct assessment pro-
gram to qualify as an eligible program,
the accrediting agency must have—

(i) Evaluated the program based on
the agency’s accreditation standards
and criteria, and included it in the in-
stitution’s grant of accreditation or
preaccreditation; and

(ii) Reviewed and approved the insti-
tution’s claim of each direct assess-
ment program’s equivalence in terms
of credit or clock hours.

(b)(1) An institution that wishes to
offer a direct assessment program must
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apply to the Secretary to have its di-
rect assessment program or programs
determined to be eligible programs for
title IV, HEA program purposes. Fol-
lowing the Secretary’s initial approval
of a direct assessment program, addi-
tional direct assessment programs at
an equivalent or lower academic level
may be determined to be eligible with-
out further approvals from the Sec-
retary except as required by 34 CFR
600.10(c)(1)(iii), 600.20(c)(1), or 600.21(a),
as applicable, if such programs are con-
sistent with the institution’s accredi-
tation or its State approval agency.

(2) The institution’s direct assess-
ment application must provide infor-
mation satisfactory to the Secretary
that includes—

(i) A description of the educational
program, including the educational
credential offered (degree level or cer-
tificate) and the field of study;

(ii) A description of how the direct
assessment program is structured, in-
cluding information about how and
when the institution determines on an
individual basis what each student en-
rolled in the program needs to learn
and how the institution excludes from
consideration of a student’s eligibility
for title IV, HEA program funds any
credits or competencies earned on the
basis of prior learning;

(iii) A description of how learning is
assessed and how the institution as-
sists students in gaining the knowledge
needed to pass the assessments;

(iv) The number of semester, tri-
mester, or quarter credit hours, or
clock hours, that are equivalent to the
amount of student learning being di-
rectly assessed for the certificate or
degree;

(v) The methodology the institution
uses to determine the number of credit
or clock hours to which the program or
programs are equivalent; and

(vi) Documentation from the institu-
tion’s accrediting agency or State ap-
proval agency indicating that the agen-
cy has evaluated the institution’s of-
fering of direct assessment program(s)
and has included the program(s) in the
institution’s grant of accreditation and
approval documentation from the ac-
crediting agency or State approval
agency indicating agreement with the
institutions methodology for deter-
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mining the direct assessment pro-
gram’s equivalence in terms of credit
or clock hours.

(vii) Notwithstanding paragraphs (a)
and (b) of this section, no program of-
fered by a foreign institution that in-
volves direct assessment will be consid-
ered to be an eligible program under
§668.8.

(c) A direct assessment program may
use learning resources (e.g., courses or
portions of courses) that are provided
by entities other than the institution
providing the direct assessment pro-
gram without regard to the limitations
on contracting for part of an edu-
cational program in §668.5(c)(3).

(d) Title IV, HEA program funds may
be used to support instruction pro-
vided, or overseen, by the institution,
except for the portion of the program
that the student is awarded based on
prior learning.

(e) Unless an institution has received
initial approval from the Secretary to
offer direct assessment programs, and
the institution’s offering of direct as-
sessment coursework is consistent with
the institution’s accreditation and
State authorization, if applicable, title
IV, HEA program funds may not be
used for—

(1) The course of study described in
§668.32(a)(1)(ii) and (iii) and (a)(2)(1)(B),
if offered using direct assessment; or

(2) Remedial coursework described in
§668.20, if offered using direct assess-
ment.

(f) Student progress in a direct as-
sessment program may be measured
using a combination of—

(1) Credit hours and credit hour
equivalencies; or

(2) Clock hours
equivalencies.

and clock hour

[85 FR 54815, Sept. 2, 2020]

§668.11 Severability.

If any provision of this part or its ap-
plication to any person, act, or prac-
tice is held invalid, the remainder of
the part or the application of its provi-
sions to any person, act, or practice
will not be affected thereby.

[87 FR 65490, Oct. 28, 2022]
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Subpart B—Standards for Partici-
pation in Title IV, HEA Pro-
grams

SOURCE: 52 FR 45727, Dec. 1, 1987, unless
otherwise noted.

§668.12 Scope.

(a) This subpart establishes stand-
ards that an institution must meet in
order to participate in any Title IV,
HEA program.

(b) Noncompliance with these stand-
ards by an institution already partici-
pating in any Title IV, HEA program
or with applicable standards in this
subpart by a third-party servicer that
contracts with the institution may
subject the institution or servicer, or
both, to proceedings under subpart G of
this part. These proceedings may lead
to any of the following actions:

(1) An emergency action.

(2) The imposition of a fine.

(3) The limitation, suspension, or ter-
mination of the participation of the in-
stitution in a Title IV, HEA program.

(4) The limitation, suspension, or ter-
mination of the eligibility of the
servicer to contract with any institu-
tion to administer any aspect of the in-
stitution’s participation in a Title IV,
HEA program.

(Authority: 20 U.S.C. 1094)

[69 FR 22423, Apr. 29, 1994. Redesignated at 87
FR 65490, Oct. 28, 2022]

§668.13 Certification procedures.

(a) Requirements for certification. (1)(1)
The Secretary certifies an institution
to participate in the title IV, HEA pro-
grams if the institution qualifies as an
eligible institution under 34 CFR part
600, meets the standards of this subpart
and 34 CFR part 668, subpart L, and sat-
isfies the requirements of paragraph
(a)(2) of this section.

(ii) On application from the institu-
tion, the Secretary certifies a location
of an institution that meets the re-
quirements of §668.13(a)(1)(i) as a
branch if it satisfies the definition of
“branch’ in 34 CFR 600.2.

(2) Except as provided in paragraph
(a)(3) of this section, if an institution
wishes to participate for the first time
in the title IV, HEA programs or has
undergone a change in ownership that

34 CFR Ch. VI (7-1-25 Edition)

results in a change in control as de-
scribed in 34 CFR 600.31, the institution
must require the following individuals
to complete title IV, HEA program
training provided or approved by the
Secretary no later than 12 months
after the institution executes its pro-
gram Dparticipation agreement under
§668.14:

(i) The individual the institution des-
ignates under §668.16(b)(1) as its title
IV, HEA program administrator.

(ii) The institution’s chief adminis-
trator or a high level institutional offi-
cial the chief administrator designates.

(3)(1) An institution may request the
Secretary to waive the training re-
quirement for any individual described
in paragraph (a)(2) of this section.

(ii) When the Secretary receives a
waiver request under paragraph (a)(3)(i)
of this section, the Secretary may
grant or deny the waiver, require an-
other institutional official to take the
training, or require alternative train-
ing.

(b) Period of participation. (1) If the
Secretary certifies that an institution
meets the standards of this subpart,
the Secretary also specifies the period
for which the institution may partici-
pate in a title IV, HEA program. An in-
stitution’s period of participation ex-
pires no more than six years after the
date that the Secretary certifies that
the institution meets the standards of
this subpart, except that—

(i) The period of participation for a
private, for profit foreign institution
expires three years after the date of
the Secretary’s certification; and

(ii) The Secretary may specify a
shorter period.

(2) Provided that an institution has
submitted an application for a renewal
of certification that is materially com-
plete at least 90 days prior to the expi-
ration of its current period of partici-
pation, the institution’s existing cer-
tification will be extended on a month
to month basis following the expiration
of the institution’s period of participa-
tion until the end of the month in
which the Secretary issues a decision
on the application for recertification.

(c) Provisional certification. (1)(i) The
Secretary may provisionally certify an
institution if—
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(A) The institution seeks initial par-
ticipation in a Title IV, HEA program;

(B) The institution is an eligible in-
stitution that has undergone a change
in ownership that results in a change
in control according to the provisions
of 34 CFR part 600;

(C) The institution is a participating
institution that is applying for a re-
newal of certification—

(I) That the Secretary determines
has jeopardized its ability to perform
its financial responsibilities by not
meeting the factors of financial respon-
sibility under subpart L of this part or
the standards of administrative capa-
bility under §668.16;

(2) Whose participation has been lim-
ited or suspended under subpart G of
this part; or

(3) That voluntarily enters into pro-
visional certification;

(D) The institution seeks to be rein-
stated to participate in a title IV, HEA
program after a prior period of partici-
pation in that program ended;

(E) The institution is a participating
institution that was accredited or
preaccredited by a nationally recog-
nized accrediting agency on the day be-
fore the Secretary withdrew the Sec-
retary’s recognition of that agency ac-
cording to the provisions contained in
34 CFR part 602;

(F) The Secretary has determined
that the institution is at risk of clo-
sure; or

(G) The institution is under the pro-
visional certification alternative of
subpart L of this part.

(ii) An institution’s certification be-
comes provisional upon notification
from the Secretary if—

(A) The institution triggers one of
the financial responsibility events
under §668.171(c) or (d) and, as a result,
the Secretary requires the institution
to post financial protection; or

(B) Any owner or interest holder of
the institution with control over that
institution, as defined in 34 CFR 600.31,
also owns another institution with
fines or liabilities owed to the Depart-
ment and is not making payments in
accordance with an agreement to repay
that liability.

(iii) A proprietary institution’s cer-
tification automatically becomes pro-
visional at the start of a fiscal year if
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it did not derive at least 10 percent of
its revenue for its preceding fiscal year
from sources other than Federal edu-
cational assistance funds, as required
under §668.14(b)(16).

(2) If the Secretary provisionally cer-
tifies an institution, the Secretary also
specifies the period for which the insti-
tution may participate in a title IV,
HEA program. Except as provided in
paragraph (c)(3) of this section or sub-
part L of this part, a provisionally cer-
tified institution’s period of participa-
tion expires—

(i) Not later than the end of the first
complete award year following the date
on which the Secretary provisionally
certified the institution for its initial
certification;

(ii) Not later than the end of the
third complete award year following
the date on which the Secretary provi-
sionally certified an institution for
reasons—

(A) Related to substantial liabilities
owed or potentially owed to the De-
partment for discharges related to bor-
rower defense to repayment or false
certification, or arising from claims
under consumer protection laws; or

(B) As a result of a change in owner-
ship, recertification, reinstatement,
automatic re-certification, or a failure
under §668.14(b)(32); and

(iii) If the Secretary provisionally
certified the institution as a result of
its accrediting agency losing recogni-
tion, not later than 18 months after the
date that the Secretary withdrew rec-
ognition from the institution’s nation-
ally recognized accrediting agency.

(3) Notwithstanding the maximum
periods of participation provided for in
paragraph (c)(2) of this section, if the
Secretary provisionally certifies an in-
stitution, the Secretary may specify a
shorter period of participation for that
institution.

(4) For the purposes of this section,
“provisional certification’” means that
the Secretary certifies that an institu-
tion has demonstrated to the Sec-
retary’s satisfaction that the institu-
tion—

(i) Is capable of meeting the stand-
ards of this subpart within a specified
period; and
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(ii) Is able to meet the institution’s
responsibilities under its program par-
ticipation agreement, including com-
pliance with any additional conditions
specified in the institution’s program
participation agreement that the Sec-
retary requires the institution to meet
in order for the institution to partici-
pate under provisional certification.

(d) Revocation of provisional certifi-
cation. (1) If, before the expiration of a
provisionally certified institution’s pe-
riod of participation in a Title IV, HEA
program, the Secretary determines
that the institution is unable to meet
its responsibilities under its program
participation agreement, the Secretary
may revoke the institution’s provi-
sional certification for participation in
that program.

(2)(i) If the Secretary revokes the
provisional certification of an institu-
tion under paragraph (d)(1) of this sec-
tion, the Secretary sends the institu-
tion a notice by certified mail, return
receipt requested. The Secretary also
may transmit the notice by other,
more expeditious means, if practical.

(ii) The revocation takes effect on
the date that the Secretary transmits
the notice to the institution.

(iii) The notice states the basis for
the revocation, the consequences of the
revocation to the institution, and that
the institution may request the Sec-
retary to reconsider the revocation.
The consequences of a revocation are
described in §668.26.

(3)(i) An institution may request re-
consideration of a revocation under
this section by submitting to the Sec-
retary, within 20 days of the institu-
tion’s receipt of the Secretary’s notice,
written evidence that the revocation is
unwarranted. The institution must file
the request with the Secretary by
hand-delivery, mail, or electronic
transmission.

(ii) The filing date of the request is
the date on which the request is—

(A) Hand-delivered;

(B) Mailed; or

(C) Sent by electronic transmission.

(iii) Documents filed by electronic
transmission must be transmitted to
the Secretary in accordance with in-
structions provided by the Secretary in
the notice of revocation.

34 CFR Ch. VI (7-1-25 Edition)

(4)(i) The designated department offi-
cial making the decision concerning an
institution’s request for reconsider-
ation of a revocation is different from,
and not subject to supervision by, the
official who initiated the revocation of
the institution’s provisional certifi-
cation. The deciding official promptly
considers an institution’s request for
reconsideration of a revocation and no-
tifies the institution, by certified mail,
return receipt requested, of the final
decision. The Secretary also may
transmit the notice by other, more ex-
peditious means, if practical.

(ii) If the Secretary determines that
the revocation is warranted, the Sec-
retary’s notice informs the institution
that the institution may apply for re-
instatement of participation only after
the later of the expiration of—

(A) Eighteen months after the effec-
tive date of the revocation; or

(B) A debarment or suspension of the
institution wunder Executive Order
(E.O.) 12549 (3 CFR, 1986 comp., p. 189)
or the Federal Acquisition Regula-
tions, 48 CFR part 9, subpart 9.4.

(iii) If the Secretary determines that
the revocation of the institution’s pro-
visional certification is unwarranted,
the Secretary’s notice informs the in-
stitution that the institution’s provi-
sional certification is reinstated, effec-
tive on the date that the Secretary’s
original revocation notice was mailed,
for a specified period of time.

(56) The mailing date of a notice of
revocation or a request for reconsider-
ation of a revocation is the date evi-
denced on the original receipt of mail-
ing from the U.S. Postal Service or an-
other service that provides delivery
confirmation for that document.

(e) Supplementary performance meas-
ures. In determining whether to certify,
or condition the participation of, an in-
stitution under this section and §668.14,
the Secretary may consider the fol-
lowing, among other information at
the program or institutional level:

(1) Withdrawal rate. The percentage of
students who withdrew from the insti-
tution within 100 percent or 150 percent
of the published length of the program.

(2) Educational and pre-enrollment ex-
penditures. The amounts the institution
spent on instruction and instructional
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activities, academic support, and sup-
port services, compared to the amounts
spent on recruiting activities, adver-
tising, and other pre-enrollment ex-
penditures.

(3) Licensure pass rate. If a program is
designed to meet educational require-
ments for a specific professional 1li-
cense or certification that is required
for employment in an occupation, and
the institution is required by an ac-
crediting agency or State to report
passage rates for the licensure exam
for the program, such passage rates.

(Approved by the Office of Management and
Budget under control number 1845-0022)

[69 FR 22424, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 60 FR 34431, June 30,
1995; 62 FR 62876, Nov. 25, 1997; 63 FR 40623,
July 29, 1998; 64 FR 58617, Oct. 29, 1999; 66 FR
65675, Nov. 1, 2000; 74 FR 55934, Oct. 29, 2009;
75 FR 67198, Nov. 1, 2010; 85 FR 54816, Sept. 2,
2020; 87 FR 63692, Oct. 20, 2022; 88 FR 74695,
Oct. 31, 2023]

§668.14 Program participation agree-
ment.

(a)(1) An institution may participate
in any Title IV, HEA program, other
than the LEAP and NEISP programs,
only if the institution enters into a
written program participation agree-
ment with the Secretary, on a form ap-
proved by the Secretary. A program
participation agreement conditions the
initial and continued participation of
an eligible institution in any Title IV,
HEA program upon compliance with
the provisions of this part, the indi-
vidual program regulations, and any
additional conditions specified in the
program participation agreement that
the Secretary requires the institution
to meet.

(2) An institution’s program partici-
pation agreement applies to each
branch campus and other location of
the institution that meets the applica-
ble requirements of this part unless
otherwise specified by the Secretary.

(3) An institution’s program partici-
pation agreement must be signed by—

(i) An authorized representative of
the institution; and

(ii) For a proprietary or private non-
profit institution, an authorized rep-
resentative of an entity with direct or
indirect ownership of the institution if
that entity has the power to exercise
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control over the institution. The Sec-
retary considers the following as exam-
ples of circumstances in which an enti-
ty has such power:

(A) If the entity has at least 50 per-
cent control over the institution
through direct or indirect ownership,
by voting rights, by its right to appoint
board members to the institution or
any other entity, whether by itself or
in combination with other entities or
natural persons with which it is affili-
ated or related, or pursuant to a proxy
or voting or similar agreement.

(B) If the entity has the power to
block significant actions.

(C) If the entity is the 100 percent di-
rect or indirect interest holder of the
institution.

(D) If the entity provides or will pro-
vide the financial statements to meet
any of the requirements of 34 CFR
600.20(g) or (h) or subpart L of this part.

(b) By entering into a program par-
ticipation agreement, an institution
agrees that—

(1) It will comply with all statutory
provisions of or applicable to Title IV
of the HEA, all applicable regulatory
provisions prescribed under that statu-
tory authority, and all applicable spe-
cial arrangements, agreements, and
limitations entered into under the au-
thority of statutes applicable to Title
IV of the HEA, including the require-
ment that the institution will use
funds it receives under any Title IV,
HEA program and any interest or other
earnings thereon, solely for the pur-
poses specified in and in accordance
with that program;

(2) As a fiduciary responsible for ad-
ministering Federal funds, if the insti-
tution is permitted to request funds
under a Title IV, HEA program ad-
vance payment method, the institution
will time its requests for funds under
the program to meet the institution’s
immediate Title IV, HEA program
needs;

(3) It will not request from or charge
any student a fee for processing or han-
dling any application, form, or data re-
quired to determine a student’s eligi-
bility for, and amount of, Title IV,
HEA program assistance;

(4) It will establish and maintain
such administrative and fiscal proce-
dures and records as may be necessary
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to ensure proper and efficient adminis-
tration of funds received from the Sec-
retary or from students under the Title
IV, HEA programs, together with as-
surances that the institution will pro-
vide, upon request and in a timely
manner, information relating to the
administrative capability and financial
responsibility of the institution to—

(i) The Secretary;

(ii) A guaranty agency, as defined in
34 CFR part 682, that guarantees loans
made under the Federal Stafford Loan
and Federal PLUS programs for at-
tendance at the institution or any of
the institution’s branch campuses or
other locations;

(iii) The nationally recognized ac-
crediting agency that accredits or
preaccredits the institution or any of
the institution’s branch campuses,
other locations, or educational pro-
grams;

(iv) The State agency that legally au-
thorizes the institution and any branch
campus or other location of the insti-
tution to provide postsecondary edu-
cation; and

(v) In the case of a public postsec-
ondary vocational educational institu-
tion that is approved by a State agency
recognized for the approval of public
postsecondary vocational education,
that State agency;

(5) It will comply with the provisions
of subpart L of this part relating to
factors of financial responsibility;

(6) It will comply with the provisions
of §668.16 relating to standards of ad-
ministrative capability;

(7) It will submit reports to the Sec-
retary and, in the case of an institu-
tion participating in the Federal Staf-
ford Loan, Federal PLUS, or the Fed-
eral Perkins Loan Program, to holders
of loans made to the institution’s stu-
dents under that program at such
times and containing such information
as the Secretary may reasonably re-
quire to carry out the purpose of the
Title IV, HEA programs;

(8) It will not provide any statement
to any student or certification to any
lender in the case of an FFEL Program
loan, or origination record to the Sec-
retary in the case of a Direct Loan Pro-
gram loan that qualifies the student or
parent for a loan or loans in excess of
the amount that the student or parent

34 CFR Ch. VI (7-1-25 Edition)

is eligible to borrow in accordance with
sections 425(a), 428(a)(2), 428(b)(1)(A)
and (B), 428B, 428H, and 455(a) of the
HEA;

(9) It will comply with the require-
ments of subpart D of this part con-
cerning institutional and financial as-
sistance information for students and
prospective students;

(10) In the case of an institution that
advertises job placement rates as a
means of attracting students to enroll
in the institution, the institution will
make available to prospective stu-
dents, at or before the time that those
students apply for enrollment—

(i) The most recent available data
concerning employment statistics,
graduation statistics, and any other in-
formation necessary to substantiate
the truthfulness of the advertisements;
and

(ii) Relevant State licensing require-
ments of the State in which the insti-
tution is located for any job for which
the course of instruction is designed to
prepare such prospective students, as
provided in §668.43(a)(5)(v);

(11) In the case of an institution par-
ticipating in the FFEL program, the
institution will inform all eligible bor-
rowers, as defined in 34 CFR part 682,
enrolled in the institution about the
availability and eligibility of those
borrowers for State grant assistance
from the State in which the institution
is located, and will inform borrowers
from another State of the source of fur-
ther information concerning State
grant assistance from that State;

(12) It will provide the certifications
described in paragraph (c) of this sec-
tion;

(13) In the case of an institution
whose students receive financial assist-
ance pursuant to section 484(d) of the
HEA, the institution will make avail-
able to those students a program prov-
en successful in assisting students in
obtaining the recognized equivalent of
a high school diploma;

(14) It will not deny any form of Fed-
eral financial aid to any eligible stu-
dent solely on the grounds that the
student is participating in a program
of study abroad approved for credit by
the institution;
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(15)(1) Except as provided under para-
graph (b)(15)(ii) of this section, the in-
stitution will use a default manage-
ment plan approved by the Secretary
with regard to its administration of
the FFEL or Direct Loan programs, or
both for at least the first two years of
its participation in those programs, if
the institution—

(A) Is participating in the FFEL or
Direct Loan programs for the first
time; or

(B) Is an institution that has under-
gone a change of ownership that re-
sults in a change in control and is par-
ticipating in the FFEL or Direct Loan
programs.

(ii) The institution does not have to
use an approved default management
plan if—

(A) The institution, including its
main campus and any branch campus,
does not have a cohort default rate in
excess of 10 percent; and

(B) The owner of the institution does
not own and has not owned any other
institution that had a cohort default
rate in excess of 10 percent while that
owner owned the institution.

(16) For a proprietary institution, the
institution will derive at least 10 per-
cent of its revenues for each fiscal year
from sources other than Federal funds,
as provided in §668.28(a), or be subject
to sanctions described in §668.28(c);

(17) The Secretary, guaranty agen-
cies, and lenders as defined in 34 CFR
part 682, nationally recognized accred-
iting agencies, Federal agencies, State
agencies recognized under 34 CFR part
603 for the approval of public postsec-
ondary vocational education, State
agencies that legally authorize institu-
tions and branch campuses or other lo-
cations of institutions to provide post-
secondary education, and State attor-
neys general have the authority to
share with each other any information
pertaining to the institution’s eligi-
bility for or participation in the title
IV, HEA programs or any information
on fraud, abuse, or other violations of
law;

(18) It will not knowingly—

(i) Employ in a capacity that in-
volves the administration of the title
IV, HEA programs or the receipt of
funds under those programs, an indi-
vidual who has been:
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(A) Convicted of, or pled nolo
contendere or guilty to, a crime involv-
ing the acquisition, use, or expenditure
of Federal, State, or local government
funds;

(B) Administratively or judicially de-
termined to have committed fraud or
any other material violation of law in-
volving Federal, State, or local govern-
ment funds;

(C) An owner, director, officer, or em-
ployee who exercised substantial con-
trol over an institution, or a direct or
indirect parent entity of an institu-
tion, that owes a liability for a viola-
tion of a title IV, HEA program re-
quirement and is not making payments
in accordance with an agreement to
repay that liability; or

(D) A ten-percent-or-higher equity
owner, director, officer, principal, exec-
utive, or contractor at an institution
in any year in which the institution in-
curred a loss of Federal funds in excess
of 5 percent of the participating insti-
tution’s annual title IV, HEA program
funds; or

(ii) Contract with any institution,
third-party servicer, individual, agen-
cy, or organization that has, or whose
owners, officers or employees have—

(A) Been convicted of, or pled nolo
contendere or guilty to, a crime involv-
ing the acquisition, use, or expenditure
of Federal, State, or local government
funds;

(B) Been administratively or judi-
cially determined to have committed
fraud or any other material violation
of law involving Federal, State, or
local government funds;

(C) Had its participation in the title
IV programs terminated, certification
revoked, or application for certifi-
cation or recertification for participa-
tion in the title IV programs denied;

(D) Been an owner, director, officer,
or employee who exercised substantial
control over an institution, or a direct
or indirect parent entity of an institu-
tion, that owes a liability for a viola-
tion of a title IV, HEA program re-
quirement and is not making payments
in accordance with an agreement to
repay that liability; or

(E) Been a 10 percent-or-higher eq-
uity owner, director, officer, principal,
executive, or contractor affiliated with
another institution in any year in
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which the other institution incurred a
loss of Federal funds in excess of 5 per-
cent of the participating institution’s
annual title IV, HEA program funds;

(19) It will complete, in a timely
manner and to the satisfaction of the
Secretary, surveys conducted as a part
of the Integrated Postsecondary Edu-
cation Data System (IPEDS) or any
other Federal collection effort, as des-
ignated by the Secretary, regarding
data on postsecondary institutions;

(20) In the case of an institution that
is co-educational and has an intercolle-
giate athletic program, it will comply
with the provisions of §668.48;

(21) It will not impose any penalty,
including, but not limited to, the as-
sessment of late fees, the denial of ac-
cess to classes, libraries, or other insti-
tutional facilities, or the requirement
that the student borrow additional
funds for which interest or other
charges are assessed, on any student
because of the student’s inability to
meet his or her financial obligations to
the institution as a result of the de-
layed disbursement of the proceeds of a
Title IV, HEA program loan due to
compliance with statutory and regu-
latory requirements of or applicable to
the Title IV, HEA programs, or delays
attributable to the institution;

(22)(i) It will not provide any com-
mission, bonus, or other incentive pay-
ment based in any part, directly or in-
directly, upon success in securing en-
rollments or the award of financial aid,
to any person or entity who is engaged
in any student recruitment or admis-
sion activity, or in making decisions
regarding the award of title IV, HEA
program funds.

(A) The restrictions in paragraph
(b)(22) of this section do not apply to
the recruitment of foreign students re-
siding in foreign countries who are not
eligible to receive Federal student as-
sistance.

(B) For the purpose of paragraph
(b)(22) of this section, an employee who
receives multiple adjustments to com-
pensation in a calendar year and is en-
gaged in any student enrollment or ad-
mission activity or in making deci-
sions regarding the award of title IV,
HEA program funds is considered to
have received such adjustments based
upon success in securing enrollments
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or the award of financial aid if those
adjustments create compensation that
is based in any part, directly or indi-
rectly, upon success in securing enroll-
ments or the award of financial aid.

(ii) Notwithstanding paragraph
(b)(22)(i) of this section, eligible insti-
tutions, organizations that are con-
tractors to eligible institutions, and
other entities may make—

(A) Merit-based adjustments to em-
ployee compensation provided that
such adjustments are not based in any
part, directly or indirectly, upon suc-
cess in securing enrollments or the
award of financial aid; and

(B) Profit-sharing payments so long
as such payments are not provided to
any person or entity engaged in stu-
dent recruitment or admission activity
or in making decisions regarding the
award of title IV, HEA program funds.

(iii) As used in paragraph (b)(22) of
this section,

(A) Commission, bonus, or other incen-
tive payment means a sum of money or
something of value, other than a fixed
salary or wages, paid to or given to a
person or an entity for services ren-
dered.

(B) Securing enrollments or the award
of financial aid means activities that a
person or entity engages in at any
point in time through completion of an
educational program for the purpose of
the admission or matriculation of stu-
dents for any period of time or the
award of financial aid to students.

(I) These activities include contact
in any form with a prospective student,
such as, but not limited to—contact
through preadmission or advising ac-
tivities, scheduling an appointment to
visit the enrollment office or any other
office of the institution, attendance at
such an appointment, or involvement
in a prospective student’s signing of an
enrollment agreement or financial aid
application.

(2) These activities do not include
making a payment to a third party for
the provision of student contact infor-
mation for prospective students pro-
vided that such payment is not based
on—

(i) Any additional conduct or action
by the third party or the prospective
students, such as participation in
preadmission or advising activities,
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scheduling an appointment to visit the
enrollment office or any other office of
the institution or attendance at such
an appointment, or the signing, or
being involved in the signing, of a pro-
spective student’s enrollment agree-
ment or financial aid application; or

(i1) The number of students (cal-
culated at any point in time of an edu-
cational program) who apply for enroll-
ment, are awarded financial aid, or are
enrolled for any period of time, includ-
ing through completion of an edu-
cational program.

(C) Entity or person engaged in any
student recruitment or admission activity
or in making decisions about the award of
financial aid means—

(I) With respect to an entity engaged
in any student recruitment or admis-
sion activity or in making decisions
about the award of financial aid, any
institution or organization that under-
takes the recruiting or the admitting
of students or that makes decisions
about and awards title IV, HEA pro-
gram funds; and

(2) With respect to a person engaged
in any student recruitment or admis-
sion activity or in making decisions
about the award of financial aid, any
employee who undertakes recruiting or
admitting of students or who makes
decisions about and awards title IV,
HEA program funds, and any higher
level employee with responsibility for
recruitment or admission of students,
or making decisions about awarding
title IV, HEA program funds.

(D) Enrollment means the admission
or matriculation of a student into an
eligible institution.

(23) It will meet the requirements es-
tablished pursuant to part H of Title
IV of the HEA by the Secretary and na-
tionally recognized accrediting agen-
cies;

(24) It will comply with the require-
ments of §668.22;

(25) It is liable for all—

(i) Improperly spent or unspent funds
received under the Title IV, HEA pro-
grams, including any funds adminis-
tered by a third-party servicer; and

(ii) Returns of title IV, HEA program
funds that the institution or its
servicer may be required to make;

(26) If an educational program offered
by the institution on or after July 1,
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2024, is required to prepare a student
for gainful employment in a recognized
occupation, the institution must—

(i) Establish the need for the training
for the student to obtain employment
in the recognized occupation for which
the program prepares the student; and

(ii) Demonstrate a reasonable rela-
tionship between the length of the pro-
gram and the entry level requirements
for the recognized occupation for which
the program prepares the student by
limiting the number of hours in the
program to the greater of—

(A) The required minimum number of
clock hours, credit hours, or the equiv-
alent required for training in the rec-
ognized occupation for which the pro-
gram prepares the student, as estab-
lished by the State in which the insti-
tution is located, if the State has es-
tablished such a requirement or as es-
tablished by any Federal agency; or

(B) Another State’s required min-
imum number of clock hours, credit
hours, or the equivalent required for
training in the recognized occupation
for which the program prepares the
student, if the institution documents,
with substantiation by a certified pub-
lic accountant who prepares the insti-
tution’s compliance audit report as re-
quired under §668.23 that—

(I) A majority of students resided in
that State while enrolled in the pro-
gram during the most recently com-
pleted award year;

(2) A majority of students who com-
pleted the program in the most re-
cently completed award year were em-
ployed in that State; or

(3) The other State is part of the
same metropolitan statistical area as
the institution’s home State and a ma-
jority of students, upon enrollment in
the program during the most recently
completed award year, stated in writ-
ing that they intended to work in that
other State; and

(iii) Notwithstanding paragraph
(a)(26)(ii) of this section, the program
length limitation does not apply for oc-
cupations where the State entry level
requirements include the completion of
an associate or higher-level degree; or
where the program is delivered entirely
through distance education or -cor-
respondence courses;
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(27) In the case of an institution par-
ticipating in a Title IV, HEA loan pro-
gram, the institution—

(i) Will develop, publish, administer,
and enforce a code of conduct with re-
spect to loans made, insured or guaran-
teed under the Title IV, HEA loan pro-
grams in accordance with 34 CFR
601.21; and

(ii) Must inform its officers, employ-
ees, and agents with responsibilities
with respect to loans made, insured or
guaranteed under the Title IV, HEA
loan programs annually of the provi-
sions of the code required under para-
graph (b)(27) of this section;

(28) For any year in which the insti-
tution has a preferred lender arrange-
ment (as defined in 34 CFR 601.2(b)), it
will at least annually compile, main-
tain, and make available for students
attending the institution, and the fam-
ilies of such students, a list in print or
other medium, of the specific lenders
for loans made, insured, or guaranteed
under title IV of the HEA or private
education loans that the institution
recommends, promotes, or endorses in
accordance with such preferred lender
arrangement. In making such a list,
the institution must comply with the
requirements in 34 CFR 682.212(h) and
34 CFR 601.10;

(29)(i) It will, upon the request of an
enrolled or admitted student who is an
applicant for a private education loan
(as defined in 34 CFR 601.2(b)), provide
to the applicant the self-certification
form required under 34 CFR 601.11(d)
and the information required to com-
plete the form, to the extent the insti-
tution possesses such information, in-
cluding—

(A) The applicant’s cost of attend-
ance at the institution, as determined
by the institution under part F of title
IV of the HEA;

(B) The applicant’s estimated finan-
cial assistance, including amounts of
financial assistance used to replace the
expected family contribution as deter-
mined by the institution in accordance
with title IV, for students who have
completed the Free Application for
Federal Student Aid; and

(C) The difference between the
amounts under paragraphs (b)(29)(i)(A)
and (29)(1)(B) of this section, as applica-
ble.
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(ii) It will, upon the request of the
applicant, discuss with the applicant
the availability of Federal, State, and
institutional student financial aid;

(30) The institution—

(i) Has developed and implemented
written plans to effectively combat the
unauthorized distribution of copy-
righted material by users of the insti-
tution’s network, without unduly
interfering with educational and re-
search use of the network, that in-
clude—

(A) The use of one or more tech-
nology-based deterrents;

(B) Mechanisms for educating and in-
forming its community about appro-
priate versus inappropriate use of copy-
righted material, including that de-
scribed in §668.43(a)(10);

(C) Procedures for handling unau-
thorized distribution of copyrighted
material, including disciplinary proce-
dures; and

(D) Procedures for periodically re-
viewing the effectiveness of the plans
to combat the unauthorized distribu-
tion of copyrighted materials by users
of the institution’s network using rel-
evant assessment criteria. No par-
ticular technology measures are fa-
vored or required for inclusion in an in-
stitution’s plans, and each institution
retains the authority to determine
what its particular plans for compli-
ance with paragraph (b)(30) of this sec-
tion will be, including those that pro-
hibit content monitoring; and

(ii) Will, in consultation with the
chief technology officer or other des-
ignated officer of the institution—

(A) Periodically review the legal al-
ternatives for downloading or other-
wise acquiring copyrighted material;

(B) Make available the results of the
review in paragraph (b)(30)(ii)(A) of
this section to its students through a
Web site or other means; and

(C) To the extent practicable, offer
legal alternatives for downloading or
otherwise acquiring copyrighted mate-
rial, as determined by the institution;

(31) The institution will submit a
teach-out plan to its accrediting agen-
cy in compliance with 34 CFR 602.24(c)
and the standards of the institution’s
accrediting agency. The institution
will update its teach-out plan upon the
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occurrence of any of the following
events:

(i) The Secretary initiates the limi-
tation, suspension, or termination of
the participation of an institution in
any Title IV, HEA program under 34
CFR 600.41 or subpart G of this part or
initiates an emergency action under
§668.83.

(ii) The institution’s accrediting
agency acts to withdraw, terminate, or
suspend the accreditation or
preaccreditation of the institution.

(iii) The institution’s State licensing
or authorizing agency revokes the in-
stitution’s license or legal authoriza-
tion to provide an educational pro-
gram.

(iv) The institution intends to close a
location that provides 100 percent of at
least one program.

(v) The institution otherwise intends
to cease operations;

(32) In each State in which: the insti-
tution is located; students enrolled by
the institution in distance education or
correspondence courses are located, as
determined at the time of initial en-
rollment in accordance with 34 CFR
600.9(c)(2); or for the purposes of para-
graphs (b)(32)(1) and (ii) of this section,
each student who enrolls in a program
on or after July 1, 2024, and attests
that they intend to seek employment,
the institution must determine that
each program eligible for title IV, HEA
program funds—

(i) Is programmatically accredited if
the State or a Federal agency requires
such accreditation, including as a con-
dition for employment in the occupa-
tion for which the program prepares
the student, or is programmatically
pre-accredited when programmatic pre-
accreditation is sufficient according to
the State or Federal agency;

(ii) Satisfies the applicable edu-
cational requirements for professional
licensure or certification requirements
in the State so that a student who en-
rolls in the program, and seeks employ-
ment in that State after completing
the program, qualifies to take any li-
censure or certification exam that is
needed for the student to practice or
find employment in an occupation that
the program prepares students to
enter; and
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(iii) Complies with all State laws re-
lated to closure, including record re-
tention, teach-out plans or agreements,
and tuition recovery funds or surety
bonds;

(33) It will not withhold official tran-
scripts or take any other negative ac-
tion against a student related to a bal-
ance owed by the student that resulted
from an error in the institution’s ad-
ministration of the title IV, HEA pro-
grams, or any fraud or misconduct by
the institution or its personnel;

(34) Upon request by a student, the
institution will provide an official
transcript that includes all the credit
or clock hours for payment periods—

(i) In which the student received title
IV, HEA funds; and

(ii) For which all institutional
charges were paid or included in an
agreement to pay at the time the re-
quest is made; and

(35) It will not maintain policies and
procedures to encourage, or that condi-
tion institutional aid or other student
benefits in a manner that induces, a
student to limit the amount of Federal
student aid, including Federal loan
funds, that the student receives, except
that the institution may provide a
scholarship on the condition that a
student forego borrowing if the amount
of the scholarship provided is equal to
or greater than the amount of Federal
loan funds that the student agrees not
to borrow.

(¢) In order to participate in any
Title IV, HEA program (other than the
LEAP and NEISP programs), the insti-
tution must certify that it—

(1) Has in operation a drug abuse pre-
vention program that the institution
has determined to be accessible to any
officer, employee, or student at the in-
stitution; and

(2)(i) Has established a campus secu-
rity policy in accordance with section
485(f) of the HEA; and

(ii) Has complied with the disclosure
requirements of §668.47 as required by
section 485(f) of the HEA.

(d)(1) The institution, if located in a
State to which section 4(b) of the Na-
tional Voter Registration Act (42
U.S.C. 1973gg-2(b)) does not apply, will
make a good faith effort to distribute a
mail voter registration form, requested
and received from the State, to each
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student enrolled in a degree or certifi-
cate program and physically in attend-
ance at the institution, and to make
those forms widely available to stu-
dents at the institution.

(2) The institution must request the
forms from the State 120 days prior to
the deadline for registering to vote
within the State. If an institution has
not received a sufficient quantity of
forms to fulfill this section from the
State within 60 days prior to the dead-
line for registering to vote in the
State, the institution is not liable for
not meeting the requirements of this
section during that election year.

(3) This paragraph applies to elec-
tions as defined in section 301(1) of the
Federal Election Campaign Act of 1971
(2 U.S.C. 431(1)), and includes the elec-
tion for Governor or other chief execu-
tive within such State.

(e) If an institution is provisionally
certified, the Secretary may apply such
conditions as are determined to be nec-
essary or appropriate to the institu-
tion, including, but not limited to—

(1) For an institution that the Sec-
retary determines may be at risk of
closure—

(i) Submission of an acceptable
teach-out plan or agreement to the De-
partment, the State, and the institu-
tion’s recognized accrediting agency;
and

(ii) Submission to the Department of
an acceptable records retention plan
that addresses title IV, HEA records,
including but not limited to student
transcripts, and evidence that the plan
has been implemented;

(2) For an institution that the Sec-
retary determines may be at risk of
closure, that is teaching out or closing,
or that is not financially responsible or
administratively capable, the release
of holds on student transcripts;

(3) Restrictions or limitations on the
addition of new programs or locations;

(4) Restrictions on the rate of
growth, new enrollment of students, or
title IV, HEA volume in one or more
programs;

(5) Restrictions on the institution
providing a teach-out on behalf of an-
other institution;

(6) Restrictions on the acquisition of
another participating institution,
which may include, in addition to any
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other required financial protection, the
posting of financial protection in an
amount determined by the Secretary
but not less than 10 percent of the ac-
quired institution’s title IV, HEA vol-
ume for the prior fiscal year;

(7) Additional reporting require-
ments, which may include, but are not
limited to, cash balances, an actual
and protected cash flow statement, stu-
dent rosters, student complaints, and
interim unaudited financial state-
ments;

(8) Limitations on the institution en-
tering into a written arrangement with
another eligible institution or an ineli-
gible institution or organization for
that other eligible institution or ineli-
gible institution or organization to
provide between 25 and 50 percent of
the institution’s educational program
under §668.5(a) or (c); and

(9) For an institution found to have
engaged in substantial misrepresenta-
tions to students, engaged in aggres-
sive recruiting practices, or violated
incentive compensation rules, require-
ments to hire a monitor and to submit
marketing and other recruiting mate-
rials (e.g., call scripts) for the review
and approval of the Secretary; and

(10) Reporting to the Department, no
later than 21 days after an institution
receives from any local, State, Tribal,
Federal, or foreign government or gov-
ernment entity a civil investigative de-
mand, a subpoena, a request for docu-
ments or information, or other formal
inquiry that is related to the mar-
keting or recruitment of prospective
students, the awarding of Federal fi-
nancial aid for enrollment at the
school, or the provision of educational
services for which Federal aid is pro-
vided.

(f) If a proprietary institution seeks
to convert to nonprofit status fol-
lowing a change in ownership, the fol-
lowing conditions will apply to the in-
stitution following the change in own-
ership, in addition to any other condi-
tions that the Secretary may deem ap-
propriate:

(1) The institution must continue to
meet the requirements under §668.28(a)
until the Department has accepted, re-
viewed, and approved the institution’s
financial statements and compliance
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audits that cover two complete con-
secutive fiscal years in which the insti-
tution meets the requirements of para-
graph (b)(16) of this section under its
new ownership, or until the Depart-
ment approves the institution’s request
to convert to nonprofit status, which-
ever is later.

(2) The institution must continue to
meet the gainful employment require-
ments of subpart S of this part until
the Department has accepted, re-
viewed, and approved the institution’s
financial statements and compliance
audits that cover two complete con-
secutive fiscal years under its new
ownership, or until the Department ap-
proves the institution’s request to con-
vert to nonprofit status, whichever is
later.

(3) The institution must submit reg-
ular and timely reports on agreements
entered into with a former owner of the
institution or a natural person or enti-
ty related to or affiliated with the
former owner of the institution, so
long as the institution participates as
a nonprofit institution.

(4) The institution may not advertise
that it operates as a nonprofit institu-
tion for the purposes of title IV, HEA
until the Department approves the in-
stitution’s request to convert to non-
profit status.

(g) If an institution is initially cer-
tified as a nonprofit institution, or if it
has undergone a change in ownership
and seeks to convert to nonprofit sta-
tus, the following conditions will apply
to the institution upon initial certifi-
cation or following the change in own-
ership, in addition to any other condi-
tions that the Secretary may deem ap-
propriate:

(1) The institution must submit re-
ports on accreditor and State author-
ization agency actions and any new
servicing agreements within 10 busi-
ness days of receipt of the notice of the
action or of entering into the agree-
ment, as applicable, until the Depart-
ment has accepted, reviewed, and ap-
proved the institution’s financial state-
ments and compliance audits that
cover two complete consecutive fiscal
years following initial certification, or
two complete fiscal years after a
change in ownership, or until the De-
partment approves the institution’s re-
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quest to convert to nonprofit status,
whichever is later.

(2) The institution must submit a re-
port and copy of the communications
from the Internal Revenue Service
(IRS) or any State or foreign country
related to tax-exempt or nonprofit sta-
tus within 10 business days of receipt
so long as the institution participates
as a nonprofit institution.

(h)(1) A program participation agree-
ment becomes effective on the date
that the Secretary signs the agree-
ment.

(2) A new program participation
agreement supersedes any prior pro-
gram participation agreement between
the Secretary and the institution.

(i)(1) Except as provided in para-
graphs (g) and (h) of this section, the
Secretary terminates a program par-
ticipation agreement through the pro-
ceedings in subpart G of this part.

(2) An institution may terminate a
program participation agreement.

(3) If the Secretary or the institution
terminates a program participation
agreement under paragraph (f) of this
section, the Secretary establishes the
termination date.

(j) An institution’s program partici-
pation agreement automatically ex-
pires on the date that—

(1) The institution changes ownership
that results in a change in control as
determined by the Secretary under 34
CFR part 600; or

(2) The institution’s participation
ends under the provisions of §668.26(a)
D), (2), (4), or (7).

(k) An institution’s program partici-
pation agreement no longer applies to
or covers a location of the institution
as of the date on which that location
ceases to be a part of the participating
institution.

(Approved by the Office of Management and
Budget under control number 1845-0022)

[69 FR 22425, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 63 FR 40623, July 29,
1998; 64 FR 58617, Oct. 29, 1999; 64 FR 59038,
Nov. 1, 1999; 656 FR 38729, June 22, 2000; 66 FR
65637, Nov. 1, 2000; 67 FR 67072, Nov. 1, 2002; 73
FR 35492, June 23, 2008; 74 FR 55648, Oct. 28,
2009; 74 FR 55934, Oct. 29, 2009; 76 FR 66950,
Oct. 29, 2010; 76 FR 20536, Apr. 13, 2011; 79 FR
65007, Oct. 31, 2014; 81 FR 76070, Nov. 1, 2016;
84 FR 49910, Sept. 23, 2019; 85 FR 54816, Sept.
2, 2020; 87 FR 65490, Oct. 28, 2022; 88 FR 74696,
Oct 31, 2023]
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§668.15 [Reserved]

§668.16 Standards of administrative
capability.

To begin and to continue to partici-
pate in any title IV, HEA program, an
institution must demonstrate to the
Secretary that the institution is capa-
ble of adequately administering that
program under each of the standards
established in this section. The Sec-
retary considers an institution to have
that administrative capability if the
institution—

(a) Administers the Title IV, HEA
programs in accordance with all statu-
tory provisions of or applicable to Title
IV of the HEA, all applicable regu-
latory provisions prescribed under that
statutory authority, and all applicable
special arrangements, agreements, and
limitations entered into under the au-
thority of statutes applicable to Title
IV of the HEA;

(b)(1) Designates a capable individual
to be responsible for administering all
the Title IV, HEA programs in which it
participates and for coordinating those
programs with the institution’s other
Federal and non-Federal programs of
student financial assistance. The Sec-
retary considers an individual to be
‘“‘capable’ under this paragraph if the
individual is certified by the State in
which the institution is located, if the
State requires certification of financial
aid administrators. The Secretary may
consider other factors in determining
whether an individual is capable, in-
cluding, but not limited to, the individ-
ual’s successful completion of Title IV,
HEA program training provided or ap-
proved by the Secretary, and previous
experience and documented success in
administering the Title IV, HEA pro-
grams properly;

(2) Uses an adequate number of quali-
fied persons to administer the Title IV,
HEA programs in which the institution
participates. The Secretary considers
the following factors to determine
whether an institution uses an ade-
quate number of qualified persons—

(i) The number and types of programs
in which the institution participates;

(ii) The number of applications eval-
uated;

(iii) The number of students who re-
ceive any student financial assistance
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at the institution and the amount of
funds administered;

(iv) The financial aid delivery system
used by the institution;

(v) The degree of office automation
used by the institution in the adminis-
tration of the Title IV, HEA programs;

(vi) The number and distribution of
financial aid staff; and

(vii) The use of third-party servicers
to aid in the administration of the
Title IV, HEA programs;

(3) Communicates to the individual
designated to be responsible for admin-
istering Title IV, HEA programs, all
the information received by any insti-
tutional office that bears on a stu-
dent’s eligibility for Title IV, HEA pro-
gram assistance; and

(4) Has written procedures for or
written information indicating the re-
sponsibilities of the various offices
with respect to the approval, disburse-
ment, and delivery of Title IV, HEA
program assistance and the prepara-
tion and submission of reports to the
Secretary;

(c)(1) Administers Title IV, HEA pro-
grams with adequate checks and bal-
ances in its system of internal con-
trols; and

(2) Divides the functions of author-
izing payments and disbursing or deliv-
ering funds so that no office has re-
sponsibility for both functions with re-
spect to any particular student aided
under the programs. For example, the
functions of authorizing payments and
disbursing or delivering funds must be
divided so that for any particular stu-
dent aided under the programs, the two
functions are carried out by at least
two organizationally independent indi-
viduals who are not members of the
same family, as defined in §668.15, or
who do not together exercise substan-
tial control, as defined in §668.15, over
the institution;

(d)(1) Establishes and maintains
records required under this part and
the individual Title IV, HEA program
regulations; and

(2)(i) Reports annually to the Sec-
retary on any reasonable reimburse-
ments paid or provided by a private
education lender or group of lenders as
described under section 140(d) of the
Truth in Lending Act (15 U.S.C. 1631(d))
to any employee who is employed in
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the financial aid office of the institu-
tion or who otherwise has responsibil-
ities with respect to education loans,
including responsibilities involving the
selection of lenders, or other financial
aid of the institution, including—

(A) The amount for each specific in-
stance of reasonable expenses paid or
provided;

(B) The name of the financial aid of-
ficial, other employee, or agent to
whom the expenses were paid or pro-
vided;

(C) The dates of the activity for
which the expenses were paid or pro-
vided; and

(D) A brief description of the activity
for which the expenses were paid or
provided.

(ii) Expenses are considered to be
reasonable if the expenses—

(A) Meet the standards of and are
paid in accordance with a State gov-
ernment reimbursement policy applica-
ble to the entity; or

(B) Meet the standards of and are
paid in accordance with the applicable
Federal cost principles for reimburse-
ment, if no State policy that is applica-
ble to the entity exists.

(iii) The policy must be consistently
applied to an institution’s employees
reimbursed under this paragraph;

(e) For purposes of determining stu-
dent eligibility for assistance under a
title IV, HEA program, establishes,
publishes, and applies reasonable
standards for measuring whether an
otherwise eligible student is maintain-
ing satisfactory academic progress in
his or her educational program. The
Secretary considers an institution’s
standards to be reasonable if the stand-
ards are in accordance with the provi-
sions specified in §668.34.

(f) Develops and applies an adequate
system to identify and resolve discrep-
ancies in the information that the in-
stitution receives from  different
sources with respect to a student’s ap-
plication for financial aid under Title
IV, HEA programs. In determining
whether the institution’s system is
adequate, the Secretary considers
whether the institution obtains and re-
views—

(1) All student aid applications, need
analysis documents, Statements of
Educational Purpose, Statements of
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Registration Status, and eligibility no-
tification documents presented by or
on behalf of each applicant;

(2) Any documents, including any
copies of State and Federal income tax
returns, that are normally collected by
the institution to verify information
received from the student or other
sources; and

(3) Any other information normally
available to the institution regarding a
student’s citizenship, previous edu-
cational experience, documentation of
the student’s social security number,
or other factors relating to the stu-
dent’s eligibility for funds under the
Title IV, HEA programs;

(g) Refers to the Office of Inspector
General of the Department of Edu-
cation for investigation—

(1) After conducting the review of an
application provided for under para-
graph (f) of this section, any credible
information indicating that an appli-
cant for Title IV, HEA program assist-
ance may have engaged in fraud or
other criminal misconduct in connec-
tion with his or her application. The
type of information that an institution
must refer is that which is relevant to
the eligibility of the applicant for Title
IV, HEA program assistance, or the
amount of the assistance. Examples of
this type of information are—

(i) False claims of independent stu-
dent status;

(ii) False claims of citizenship;

(iii) Use of false identities;

(iv) Forgery of signatures or certifi-
cations; and

(v) False statements of income; and

(2) Any credible information indi-
cating that any employee, third-party
servicer, or other agent of the institu-
tion that acts in a capacity that in-
volves the administration of the Title
IV, HEA programs, or the receipt of
funds under those programs, may have
engaged in fraud, misrepresentation,
conversion or breach of fiduciary re-
sponsibility, or other illegal conduct
involving the Title IV, HEA programs.
The type of information that an insti-
tution must refer is that which is rel-
evant to the eligibility and funding of
the institution and its students
through the Title IV, HEA programs;
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(h) Provides adequate financial aid
counseling with clear and accurate in-
formation to students who apply for
title IV, HEA program assistance. In
determining whether an institution
provides adequate counseling, the Sec-
retary considers whether its counseling
and financial aid communications ad-
vise students and families to accept the
most beneficial types of financial as-
sistance available to them and include
information regarding—

(1) The cost of attendance of the in-
stitution as defined under section 472 of
the HEA, including the individual com-
ponents of those costs and a total of
the estimated costs that will be owed
directly to the institution, for stu-
dents, based on their attendance sta-
tus;

(2) The source and amount of each
type of aid offered, separated by the
type of the aid and whether it must be
earned or repaid;

(3) The net price, as determined by
subtracting total grant or scholarship
aid included in paragraph (h)(2) of this
section from the cost of attendance in
paragraph (h)(1) of this section;

(4) The method by which aid is deter-
mined and disbursed, delivered, or ap-
plied to a student’s account, and in-
structions and applicable deadlines for
accepting, declining, or adjusting
award amounts; and

(5) The rights and responsibilities of
the student with respect to enrollment
at the institution and receipt of finan-
cial aid, including the institution’s re-
fund policy, the requirements for the
treatment of title IV, HEA program
funds when a student withdraws under
§668.22, its standards of satisfactory
progress, and other conditions that
may alter the student’s aid package;

(i) Has provided all program and fis-
cal reports and financial statements re-
quired for compliance with the provi-
sions of this part and the individual
program regulations in a timely man-
ner;

(j) Shows no evidence of significant
problems that affect, as determined by
the Secretary, the institution’s ability
to administer a Title IV, HEA program
and that are identified in—

(1) Reviews of the institution con-
ducted by the Secretary, the Depart-
ment of Education’s Office of Inspector
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General, nationally recognized accred-
iting agencies, guaranty agencies as
defined in 34 CFR part 682, the State
agency or official by whose authority
the institution is legally authorized to
provide postsecondary education, or
any other law enforcement agency; or

(2) Any findings made in any crimi-
nal, civil, or administrative pro-
ceeding;

(k)(1) Is not, and has not been—

(i) Debarred or suspended under Exec-
utive Order (E.O.) 12549 (3 CFR, 1986
Comp., p. 189) or the Federal Acquisi-
tion Regulations (FAR), 48 CFR part 9,
subpart 9.4; or

(ii) Engaging in any activity that is a
cause under 2 CFR 180.700 or 180.800, as
adopted at 2 CFR 3485.12, for debarment
or suspension under E.O. 12549 (3 CFR,
1986 Comp., p. 189) or the FAR, 48 CFR
part 9, subpart 9.4; and

(2) Does not have any principal or af-
filiate of the institution (as those
terms are defined in 2 CFR parts 180
and 3485), or any individual who exer-
cises or previously exercised substan-
tial control over the institution as de-
fined in §668.174(c)(3), who—

(i) Has been convicted of, or has pled
nolo contendere or guilty to, a crime
involving the acquisition, use, or ex-
penditure of Federal, State, Tribal, or
local government funds, or has been ad-
ministratively or judicially determined
to have committed fraud or any other
material violation of law involving
those funds; or

(ii) Is a current or former principal or
affiliate (as those terms are defined in
2 CFR parts 180 and 3485), or any indi-
vidual who exercises or exercised sub-
stantial control as defined in
§668.174(c)(3), of another institution
whose misconduct or closure contrib-
uted to liabilities to the Federal Gov-
ernment in excess of 5 percent of its
title IV, HEA program funds in the
award year in which the liabilities
arose or were imposed;

(1) For an institution that seeks ini-
tial participation in a Title IV, HEA
program, does not have more than 33
percent of its undergraduate regular
students withdraw from the institution
during the institution’s latest com-
pleted award year. The institution
must count all regular students who
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are enrolled during the latest com-
pleted award year, except those stu-
dents who, during that period—

(1) Withdrew from, dropped out of, or
were expelled from the institution;

(2) Were entitled to and actually re-
ceived in a timely manner, a refund of
100 percent of their tuition and fees;

(m)(1) Has a cohort default rate—

(i) That is less than 25 percent for
each of the three most recent fiscal
years during which rates have been
issued, to the extent those rates are
calculated under subpart M of this
part;

(ii) On or after 2014, that is less than
30 percent for at least two of the three
most recent fiscal years during which
the Secretary has issued rates for the
institution under subpart N of this
part; and

(iii) As defined in 34 CFR 674.5, on
loans made under the Federal Perkins
Loan Program to students for attend-
ance at that institution that does not
exceed 15 percent;

(2) Provided that—

(i) If the Secretary determines that
an institution’s administrative capa-
bility is impaired solely because the in-
stitution fails to comply with para-
graph (m)(1) of this section, and the in-
stitution is not subject to a loss of eli-
gibility under §668.187(a) or §668.206(a),
the Secretary allows the institution to
continue to participate in the title IV,
HEA programs. In such a case, the Sec-
retary may provisionally certify the
institution in accordance with
§668.13(c) except as provided in para-
graphs (m)(2)(ii) through (v) of this sec-
tion;

(ii) An institution that fails to meet
the standard of administrative capa-
bility under paragraph (m)(1)(ii) of this
section based on two cohort default
rates that are greater than or equal to
30 percent but less than or equal to 40
percent is not placed on provisional
certification under paragraph (m)(2)(i)
of this section if it—

(A) Has timely filed a request for ad-
justment or appeal under §668.209,
§668.210, or §668.212 with respect to the
second such rate, and the request for
adjustment or appeal is either pending
or succeeds in reducing the rate below
30 percent;
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(B) Has timely filed an appeal under
§668.213 after receiving the second such
rate, and the appeal is either pending
or successful; or

(C)(I) Has timely filed a participation
rate index challenge or appeal under
§668.204(c) or §668.214 with respect to
either or both of the two rates, and the
challenge or appeal is either pending or
successful; or

(2) If the second rate is the most re-
cent draft rate, and the institution has
timely filed a participation rate chal-
lenge to that draft rate that is either
pending or successful;

(iii) The institution may appeal the
loss of full participation in a title IV,
HEA program under paragraph (m)(2)(i)
of this section by submitting an erro-
neous data appeal in writing to the
Secretary in accordance with and on
the grounds specified in §668.192 or
§668.211 as applicable;

(iv) If the institution has 30 or fewer
borrowers in the three most recent co-
horts of borrowers used to calculate its
cohort default rate under subpart N of
this part, we will not provisionally cer-
tify it solely based on cohort default
rates; and

(v) If a rate that would otherwise po-
tentially subject the institution to pro-
visional certification under paragraphs
(m)(1)(ii) and (m)(2)(i) of this section is
calculated as an average rate, we will
not provisionally certify it solely based
on cohort default rates;

(n) Has not been subject to a signifi-
cant negative action or a finding as by
a State or Federal agency, a court, or
an accrediting agency, where the basis
of the action is repeated or unresolved,
such as non-compliance with a prior
enforcement order or supervisory di-
rective, and the institution has not
lost eligibility to participate in an-
other Federal educational assistance
program due to an administrative ac-
tion against the institution;

(o) Participates in the electronic
processes that the Secretary—

(1) Provides at no substantial charge
to the institution; and

(2) Identifies through a notice pub-
lished in the FEDERAL REGISTER;

(p) Develops and follows adequate
procedures to evaluate the validity of a
student’s high school diploma if the in-
stitution or the Secretary has reason
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to believe that the high school diploma
is not valid or was not obtained from
an entity that provides secondary
school education, consistent with the
following requirements:

(1) Adequate procedures to evaluate
the validity of a student’s high school
diploma must include—

(i) Obtaining documentation from the
high school that confirms the validity
of the high school diploma, including
at least one of the following—

(A) Transcripts;

(B) Written descriptions of course re-
quirements; or

(C) Written and signed statements by
principals or executive officers at the
high school attesting to the rigor and
quality of coursework at the high
school;

(ii) If the high school is regulated or
overseen by a State agency, Tribal
agency, or Bureau of Indian Education,
confirming with, or receiving docu-
mentation from that agency that the
high school is recognized or meets re-
quirements established by that agency;
and

(iii) If the Secretary has published a
list of high schools that issue invalid
high school diplomas, confirming that
the high school does not appear on that
list; and

(2) A high school diploma is not valid
if it—

(i) Did not meet the applicable re-
quirements established by the appro-
priate State agency, Tribal agency, or
Bureau of Indian Education in the
State where the high school is located;

(ii) Has been determined to be invalid
by the Department, the appropriate
State agency in the State where the
high school was located, or through a
court proceeding; or

(iii) Was obtained from an entity
that requires little or no secondary in-
struction or coursework to obtain a
high school diploma, including through
a test that does not meet the require-
ments for a recognized equivalent of a
high school diploma under 34 CFR 600.2;

(q) Provides adequate career services
to eligible students who receive title
IV, HEA program assistance. In deter-
mining whether an institution provides
adequate career services, the Secretary
considers—
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(1) The share of students enrolled in
programs designed to prepare students
for gainful employment in a recognized
occupation;

(2) The number and distribution of
career services staff;

(3) The career services the institution
has promised to its students; and

(4) The presence of institutional part-
nerships with recruiters and employers
who regularly hire graduates of the in-
stitution;

(r) Provides students, within 45 days
of successful completion of other re-
quired coursework, geographically ac-
cessible clinical or externship opportu-
nities related to and required for com-
pletion of the credential or licensure in
a recognized occupation;

(s) Disburses funds to students in a
timely manner that best meets the stu-
dents’ needs. The Secretary does not
consider the manner of disbursements
to be consistent with students’ needs
if, among other conditions—

(1) The Secretary is aware of mul-
tiple valid and relevant student com-
plaints;

(2) The institution has high rates of
withdrawals attributable to delays in
disbursements;

(3) The institution has delayed dis-
bursements until after the point at
which students have earned 100 percent
of their eligibility for title IV, HEA
funds, in accordance with the return to
title IV, HEA requirements in §668.22;
or

(4) The institution has delayed dis-
bursements with the effect of ensuring
the institution passes the 90/10 ratio;

(t) Offers gainful employment (GE)
programs subject to subpart S of this
part and at least half of its total title
IV, HEA funds in the most recent
award year are not from programs that
are ‘‘failing” under subpart S of this
part;

(u) Does not engage in substantial
misrepresentations, as defined in sub-
part F of this part, or aggressive and
deceptive recruitment tactics or con-
duct, including as defined in subpart R
of this part; and
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(v) Does not otherwise appear to lack
the ability to administer the title IV,
HEA programs competently.

(Approved by the Office of Management and
Budget under control number 1845-0022)

[69 FR 22431, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 59 FR 61180, Nov. 29,
1994; 60 FR 34431, June 30, 1995; 60 FR 42408,
Aug. 15, 1995; 61 FR 60603, Nov. 29, 1996; 62 FR
27128, May 16, 1997; 63 FR 40624, July 29, 1998;
64 FR 59038, Nov. 1, 1999; 656 FR 65637, Nov. 1,
2000; 74 FR 55648, Oct. 28, 2009; 75 FR 66951,
Oct. 29, 2010; 76 FR 52272, Aug. 22, 2011; 77 FR
18679, Mar. 28, 2012; 80 FR 67235, Oct. 30, 2015;
88 FR 74698, Oct. 31, 2023]

§668.17 [Reserved]

§668.18 Readmission requirements for
servicemembers.

(a) General. (1) An institution may
not deny readmission to a person who
is a member of, applies to be a member
of, performs, has performed, applies to
perform, or has an obligation to per-
form, service in the uniformed services
on the basis of that membership, appli-
cation for membership, performance of
service, application for service, or obli-
gation to perform service.

(2)(i) An institution must promptly
readmit to the institution a person de-
scribed in paragraph (a)(1) of this sec-
tion with the same academic status as
the student had when the student last
attended the institution or was last ad-
mitted to the institution, but did not
begin attendance because of that mem-
bership, application for membership,
performance of service, application for
service, or obligation to perform serv-
ice.

(ii) “Promptly readmit” means that
the institution must readmit the stu-
dent into the next class or classes in
the student’s program beginning after
the student provides notice of his or
her intent to reenroll, unless the stu-
dent requests a later date of readmis-
sion or unusual circumstances require
the institution to admit the student at
a later date.

(iii) To readmit a person with the
‘“‘same academic status’ means that
the institution admits the student—

(A) To the same program to which he
or she was last admitted by the institu-
tion or, if that exact program is no
longer offered, the program that is
most similar to that program, unless
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the student requests or agrees to ad-
mission to a different program;

(B) At the same enrollment status
that the student last held at the insti-
tution, unless the student requests or
agrees to admission at a different en-
rollment status;

(C) With the same number of credit
hours or clock hours completed pre-
viously by the student, unless the stu-
dent is readmitted to a different pro-
gram to which the completed credit
hours or clock hours are not transfer-
able;

(D) With the same academic standing
(e.g., with the same satisfactory aca-
demic progress status) the student pre-
viously had; and

(E)(1) If the student is readmitted to
the same program, for the first aca-
demic year in which the student re-
turns, assessing—

(1) The tuition and fee charges that
the student was or would have been as-
sessed for the academic year during
which the student left the institution;
or

(i) Up to the amount of tuition and
fee charges that other students in the
program are assessed for that academic
year, if veterans’ education benefits, as
defined in section 480(c) of the HEA, or
other servicemember education bene-
fits, will pay the amount in excess of
the tuition and fee charges assessed for
the academic year in which the student
left the institution; or

(2) If the student is admitted to a dif-
ferent program, and for subsequent
academic years for a student admitted
to the same program, assessing no
more than the tuition and fee charges
that other students in the program are
assessed for that academic year.

(iv)(A) If the institution determines
that the student is not prepared to re-
sume the program with the same aca-
demic status at the point where the
student left off, or will not be able to
complete the program, the institution
must make reasonable efforts at no
extra cost to the student to help the
student become prepared or to enable
the student to complete the program
including, but not limited to, providing
refresher courses at no extra cost to
the student and allowing the student
to retake a pretest at no extra cost to
the student.
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(B) The institution is not required to
readmit the student on his or her re-
turn if—

(1) After reasonable efforts by the in-
stitution, the institution determines
that the student is not prepared to re-
sume the program at the point where
he or she left off;

(2) After reasonable efforts by the in-
stitution, the institution determines
that the student is unable to complete
the program; or

(3) The institution determines that
there are no reasonable efforts the in-
stitution can take to prepare the stu-
dent to resume the program at the
point where he or she left off or to en-
able the student to complete the pro-
gram.

(C)(1) ‘‘Reasonable efforts’” means ac-
tions that do not place an undue hard-
ship on the institution.

(2) “Undue hardship’” means an ac-
tion requiring significant difficulty or
expense when considered in light of the
overall financial resources of the insti-
tution and the impact otherwise of
such action on the operation of the in-
stitution.

(D) The institution carries the bur-
den to prove by a preponderance of the
evidence that the student is not pre-
pared to resume the program with the
same academic status at the point
where the student left off, or that the
student will not be able to complete
the program.

(38) This section applies to an institu-
tion that has continued in operation
since the student ceased attending or
was last admitted to the institution
but did not begin attendance, notwith-
standing any changes of ownership of
the institution since the student
ceased attendance.

(4) The requirements of this section
supersede any State law (including any
local law or ordinance), contract,
agreement, policy, plan, practice, or
other matter that reduces, limits, or
eliminates in any manner any right or
benefit provided by this section for the
period of enrollment during which the
student resumes attendance, and con-
tinuing so long as the institution is un-
able to comply with such requirements
through other means.

(b) Service in the uniformed services.
For purposes of this section, service in
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the uniformed services means service,
whether voluntary or involuntary, in
the Armed Forces, including service by
a member of the National Guard or Re-
serve, on active duty, active duty for
training, or full-time National Guard
duty under Federal authority, for a pe-
riod of more than 30 consecutive days
under a call or order to active duty of
more than 30 consecutive days.

(c) Readmission procedures. (1) Any
student whose absence from an institu-
tion is necessitated by reason of serv-
ice in the uniformed services shall be
entitled to readmission to the institu-
tion if—

(i) Except as provided in paragraph
(d) of this section, the student (or an
appropriate officer of the Armed
Forces or official of the Department of
Defense) gives advance oral or written
notice of such service to an office des-
ignated by the institution, and pro-
vides such notice as far in advance as is
reasonable under the circumstances;

(ii) The cumulative length of the ab-
sence and of all previous absences from
that institution by reason of service in
the uniformed services, including only
the time the student spends actually
performing service in the uniformed
services, does not exceed five years;
and

(iii) Except as provided in paragraph
(f) of this section, the student gives
oral or written notice of his or her in-
tent to return to an office designated
by the institution—

(A) For a student who completes a
period of service in the uniformed serv-
ices, not later than three years after
the completion of the period of service;
or

(B) For a student who is hospitalized
for or convalescing from an illness or
injury incurred in or aggravated during
the performance of service in the uni-
formed services, not later than two
years after the end of the period that is
necessary for recovery from such ill-
ness or injury.

(2)(1) An institution must designate
one or more offices at the institution
that a student may contact to provide
notification of service required by
paragraph (c)(1)(i) of this section and
notification of intent to return re-
quired by paragraph (c)(1)(iii) of this
section.
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(ii) An institution may not require
that the notice provided by the student
under paragraph (c)(1)(i) or (c)(1)(iii) of
this section follow any particular for-
mat.

(iii) The notice provided by the stu-
dent under paragraph (c)(1)(i) of this
section—

(A) May not be subject to any rule
for timeliness; timeliness must be de-
termined by the facts in any particular
case; and

(B) Does not need to indicate whether
the student intends to return to the in-
stitution.

(iv) For purposes of paragraph
(¢)(1)(i) of this section, an ‘‘appropriate
officer” is a commissioned, warrant, or
noncommissioned officer authorized to
give such notice by the military serv-
ice concerned.

(d) Ezxceptions to advance notice. (1) No
notice is required under paragraph
(¢)(1)(i) of this section if the giving of
such notice is precluded by military
necessity, such as—

(i) A mission, operation, exercise, or
requirement that is classified; or

(ii) A pending or ongoing mission, op-
eration, exercise, or requirement that
may be compromised or otherwise ad-
versely affected by public knowledge.

(2) Any student (or an appropriate of-
ficer of the Armed Forces or official of
the Department of Defense) who did
not give advance written or oral notice
of service to the appropriate official at
the institution in accordance with
paragraph (c)(1) of this section may
meet the notice requirement by sub-
mitting, at the time the student seeks
readmission, an attestation to the in-
stitution that the student performed
service in the uniformed services that
necessitated the student’s absence
from the institution.

(e) Cumulative length of absence. For
purposes of paragraph (c)(1)(ii) of this
section, a student’s cumulative length
of absence from an institution does not
include any service—

(1) That is required, beyond five
years, to complete an initial period of
obligated service;

(2) During which the student was un-
able to obtain orders releasing the stu-
dent from a period of service in the
uniformed services before the expira-
tion of the five-year period and such in-
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ability was through no fault of the stu-
dent; or

(3) Performed by a member of the
Armed Forces (including the National
Guard and Reserves) who is—

(i) Ordered to or retained on active
duty under—

(A) 10 U.S.C. 688 (involuntary active
duty by a military retiree);

(B) 10 U.S.C. 12301(a) (involuntary ac-
tive duty in wartime);

(C) 10 U.S.C. 12301(g) (retention on ac-
tive duty while in captive status);

(D) 10 U.S.C. 12302 (involuntary ac-
tive duty during a national emergency
for up to 24 months);

(E) 10 U.S.C. 12304 (involuntary active
duty for an operational mission for up
to 270 days);

(F) 10 U.S.C. 12305 (involuntary reten-
tion on active duty of a critical person
during time of crisis or other specific
conditions);

(G) 14 U.S.C. 331 (involuntary active
duty by retired Coast Guard officer);

(H) 14 U.S.C. 332 (voluntary active
duty by retired Coast Guard officer);

(I) 14 U.S.C. 359 (involuntary active
duty by retired Coast Guard enlisted
member);

(J) 14 U.S.C. 360 (voluntary active
duty by retired Coast Guard enlisted
member);

(K) 14 U.S.C. 367 (involuntary reten-
tion of Coast Guard enlisted member
on active duty); or

(L) 14 U.S.C. 712 (involuntary active
duty by Coast Guard Reserve member
for natural or man-made disasters);

(ii) Ordered to or retained on active
duty (other than for training) under
any provision of law because of a war
or national emergency declared by the
President or the Congress, as deter-
mined by the Secretary concerned;

(iii) Ordered to active duty (other
than for training) in support, as deter-
mined by the Secretary concerned, of
an operational mission for which per-
sonnel have been ordered to active
duty under section 12304 of title 10,
United States Code;

(iv) Ordered to active duty in sup-
port, as determined by the Secretary
concerned, of a critical mission or re-
quirement of the Armed Forces (in-
cluding the National Guard or Re-
serve); or
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(v) Called into Federal service as a
member of the National Guard under
chapter 15 of title 10, United States
Code, or section 12406 of title 10, United
States Code (i.e., called to respond to
an invasion, danger of invasion, rebel-
lion, danger of rebellion, insurrection,
or the inability of the President with
regular forces to execute the laws of
the United States).

(f) Notification of intent to reenroll. A
student who fails to apply for readmis-
sion within the periods described in
paragraph (c)(1)(iii) of this section does
not automatically forfeit eligibility for
readmission to the institution, but is
subject to the institution’s established
leave of absence policy and general
practices.

(g) Documentation. (1) A student who
submits an application for readmission
to an institution under paragraph
(c)(1)(iii) of this section shall provide
to the institution documentation to es-
tablish that—

(i) The student has not exceeded the
service limitation in paragraph
(c)(1)(ii) of this section; and

(ii) The student’s eligibility for read-
mission has not been terminated due to
an exception in paragraph (h) of this
section.

(2)(i) Documents that satisfy the re-
quirements of paragraph (g)(1) of this
section include, but are not limited to,
the following:

(A) DD (Department of Defense) 214
Certificate of Release or Discharge
from Active Duty.

(B) Copy of duty orders prepared by
the facility where the orders were ful-
filled carrying an endorsement indi-
cating completion of the described
service.

(C) Letter from the commanding offi-
cer of a Personnel Support Activity or
someone of comparable authority.

(D) Certificate of completion from
military training school.

(BE) Discharge certificate
character of service.

(F) Copy of extracts from payroll
documents showing periods of service.

(G) Letter from National Disaster
Medical System (NDMS) Team Leader
or Administrative Officer verifying
dates and times of NDMS training or
Federal activation.

showing
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(ii) The types of documents that are
necessary to establish eligibility for re-
admission will vary from case to case.
Not all of these documents are avail-
able or necessary in every instance to
establish readmission eligibility.

(3) An institution may not delay or
attempt to avoid a readmission of a
student under this section by demand-
ing documentation that does not exist,
or is not readily available, at the time
of readmission.

(h) Termination of readmission eligi-
bility. A student’s eligibility for read-
mission to an institution under this
section by reason of such student’s
service in the uniformed services ter-
minates upon the occurrence of any of
the following events:

(1) A separation of such person from
the Armed Forces (including the Na-
tional Guard and Reserves) with a dis-
honorable or bad conduct discharge.

(2) A dismissal of a commissioned of-
ficer permitted under section 1161(a) of
title 10, United States Code by sen-
tence of a general court-martial; in
commutation of a sentence of a general
court-martial; or, in time of war, by
order of the President.

(3) A dropping of a commissioned of-
ficer from the rolls pursuant to section
1161(b) of title 10, United States Code
due to absence without authority for at
least three months; separation by rea-
son of a sentence to confinement ad-
judged by a court-martial; or, a sen-
tence to confinement in a Federal or
State penitentiary or correctional in-
stitution.

(Approved by the Office of Management and
Budget under control number 1845-NEW1)

(Authority: 20 U.S.C. 1088, et seq.)
[74 FR 55934, Oct. 29, 2009]

§668.19 Financial aid history.

(a) Before an institution may dis-
burse title IV, HEA program funds to a
student who previously attended an-
other eligible institution, the institu-
tion must use information it obtains
from the Secretary, through the Na-
tional Student Loan Data System
(NSLDS) or its successor system, to de-
termine—

(1) Whether the student is in default
on any title IV, HEA program loan;
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(2) Whether the student owes an over-
payment on any title IV, HEA program
grant or Federal Perkins Loan;

(3) For the award year for which a
Federal Pell Grant, an ACG, a National
SMART Grant, or a TEACH Grant is
requested, the student’s Scheduled
Federal Pell Grant, ACG, National
SMART Grant, or a TEACH Grant
Award and the amount of Federal Pell
Grant, ACG, National SMART Grant,
or a TEACH Grant funds disbursed to
the student;

(4) The outstanding principal balance
of loans made to the student under
each of the title IV, HEA loan pro-
grams; and

(5) For the academic year for which
title IV, HEA aid is requested, the
amount of, and period of enrollment
for, loans made to the student under
each of the title IV, HEA loan pro-
grams.

(b)) If a student transfers from one
institution to another institution dur-
ing the same award year, the institu-
tion to which the student transfers
must request from the Secretary,
through NSLDS, updated information
about that student so it can make the
determinations required under para-
graph (a) of this section; and

(2) The institution may not make a
disbursement to that student for seven
days following its request, unless it re-
ceives the information from NSLDS in
response to its request or obtains that
information directly by accessing
NSLDS, and the information it re-
ceives allows it to make that disburse-
ment.

(Approved by the Office of Management and
Budget under control number 1845-0537)

(Authority: 20 U.S.C. 1070g, 1091, 1094)
[656 FR 65675, Nov. 1, 2000, as amended at 71

FR 38002, July 3, 2006; 73 FR 35492, June 23,
2008]

§668.20 Limitations on remedial
coursework that is eligible for Title
IV, HEA program assistance.

(a) A noncredit or reduced credit re-
medial course is a course of study de-
signed to increase the ability of a stu-
dent to pursue a course of study lead-
ing to a certificate or degree.

(1) A noncredit remedial course is one
for which no credit is given toward a
certificate or degree; and
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(2) A reduced credit remedial course
is one for which reduced credit is given
toward a certificate or degree.

(b) Except as provided in paragraphs
(¢c) and (d) of this section, in deter-
mining a student’s enrollment status
and cost of attendance, an institution
shall include any noncredit or reduced
credit remedial course in which the
student is enrolled. The institution
shall attribute the number of credit or
clock hours to a noncredit or reduced
credit remedial course by—

(1) Calculating the number of class-
room and homework hours required for
that course;

(2) Comparing those hours with the
hours required for nonremedial courses
in a similar subject; and

(3) Giving the remedial course the
same number of credit or clock hours it
gives the nonremedial course with the
most comparable classroom and home-
work requirements.

(c) In determining a student’s enroll-
ment status under the Title IV, HEA
programs or a student’s cost of attend-
ance under the campus-based, FFEL,
and Direct Loan programs, an institu-
tion may not take into account any
noncredit or reduced credit remedial
course if—

(1) That course is part of a program
of instruction leading to a high school
diploma or the recognized equivalent of
a high school diploma, even if the
course is necessary to enable the stu-
dent to complete a degree or certificate
program;

(2) The educational level of instruc-
tion provided in the noncredit or re-
duced credit remedial course is below
the level needed to pursue successfully
the degree or certificate program of-
fered by that institution after one year
in that remedial course; or

(3) Except for a course in English as
a second language, the educational
level of instruction provided in that
course is below the secondary level.
For purposes of this section, the Sec-
retary considers a course to be below
the secondary level if any of the fol-
lowing entities determine that course
to be below the secondary level:

(i) The State agency that legally au-
thorized the institution to provide
postsecondary education.
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(ii) In the case of an accredited or
preaccredited institution, the nation-
ally recognized accrediting agency or
association that accredits or
preaccredits the institution.

(iii) In the case of a public postsec-
ondary vocational institution that is
approved by a State agency recognized
for the approval of public postsec-
ondary vocational education, the State
agency recognized for the approval of
public postsecondary vocational edu-
cation that approves the institution.

(iv) The institution.

(d) Except as set forth in paragraph
(f) of this section, an institution may
not take into account more than one
academic year’s worth of noncredit or
reduced credit remedial coursework in
determining—

(1) A student’s enrollment status
under the title IV, HEA programs; and

(2) A student’s cost of attendance
under the campus-based, FFEL, and Di-
rect Loan programs.

(e) One academic year’s worth of non-
credit or reduced credit remedial
coursework is equivalent to—

(1) Thirty semester or 45 quarter
hours; or

(2) Nine hundred clock hours.

(f) Courses in English as a second lan-
guage do not count against the one-
year academic limitation contained in
paragraph (d) of this section.

(Authority: 20 U.S.C. 1094)

[62 FR 45724, Dec. 1, 1987, as amended at 56
FR 36698, July 31, 1991; 58 FR 32202, June 8,
1993; 63 FR 40624, July 29, 1998]

§668.21 Treatment of title IV grant
and loan funds if the recipient does
not begin attendance at the institu-
tion.

(a) If a student does not begin attend-
ance in a payment period or period of
enrollment—

(1) The institution must return all
title IV, HEA program funds that were
credited to the student’s account at
the institution or disbursed directly to
the student for that payment period or
period of enrollment, for Federal Per-
kins Loan, FSEOG TEACH Grant, Fed-
eral Pell Grant, ACG, and National
SMART Grant program funds; and

(2) For FFEL and Direct Loan
funds—

34 CFR Ch. VI (7-1-25 Edition)

(i)(A) The institution must return all
FFEL and Direct Loan funds that were
credited to the student’s account at
the institution for that payment period
or period of enrollment; and

(B) The institution must return the
amount of payments made directly by
or on behalf of the student to the insti-
tution for that payment period or pe-
riod of enrollment, up to the total
amount of the loan funds disbursed;

(ii) For remaining amounts of FFEL
or Direct Loan funds disbursed directly
to the student for that payment period
or period of enrollment, including
funds that are disbursed directly to the
student by the lender for a study-
abroad program in accordance with
§682.207(b)(1)(v)(C)(I) or for a student
enrolled in a foreign school in accord-
ance with §682.207(b)(1)(v)(D), the insti-
tution is not responsible for returning
the funds, but must immediately notify
the lender or the Secretary, as appro-
priate, when it becomes aware that the
student will not or has not begun at-
tendance so that the lender or Sec-
retary will issue a final demand letter
to the borrower in accordance with 34
CFR 682.412 or 34 CFR 685.211, as appro-
priate; and

(iii) Notwithstanding paragraph
(a)(2)(ii) of this section, if an institu-
tion knew that a student would not
begin attendance prior to disbursing
FFEL or Direct Loan funds directly to
the student for that payment period or
period of enrollment (e.g., the student
notified the institution that he or she
would not attend, or the institution ex-
pelled the student), the institution
must return those funds.

(b) The institution must return those
funds for which it is responsible under
paragraph (a) of this section to the re-
spective title IV, HEA program as soon
as possible, but no later than 30 days
after the date that the institution be-
comes aware that the student will not
or has not begun attendance.

(c) For purposes of this section, the
Secretary considers that a student has
not begun attendance in a payment pe-
riod or period of enrollment if the in-
stitution is unable to document the
student’s attendance at any class dur-
ing the payment period or period of en-
rollment.
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(d) In accordance with procedures es-
tablished by the Secretary or FFEL
Program lender, an institution returns
title IV, HEA funds timely if—

(1) The institution deposits or trans-
fers the funds into the bank account it
maintains under §668.163 as soon as
possible, but no later than 30 days after
the date that the institution becomes
aware that the student will not or has
not begun attendance;

(2) The institution initiates an elec-
tronic funds transfer (EFT) as soon as
possible, but no later than 30 days after
the date that the institution becomes
aware that the student will not or has
not begun attendance;

(3) The institution initiates an elec-
tronic transaction, as soon as possible,
but no later than 30 days after the date
that the institution becomes aware
that the student will not or has not
begun attendance, that informs an
FFEL lender to adjust the borrower’s
loan account for the amount returned;
or

(4) The institution issues a check as
soon as possible, but no later than 30
days after the date that the institution
becomes aware that the student will
not or has not begun attendance. An
institution does not satisfy this re-
quirement if—

(i) The institution’s records show
that the check was issued more than 30
days after the date that the institution
becomes aware that the student will
not or has not begun attendance; or

(ii) The date on the cancelled check
shows that the bank used by the Sec-
retary or FFEL Program lender en-
dorsed that check more than 45 days
after the date that the institution be-
comes aware that the student will not
or has not begun attendance.

(Authority: 20 U.S.C. 1070g, 1094)

[72 FR 62027, Nov. 1, 2007, as amended at 73
FR 35493, June 23, 2008]

§668.22 Treatment of title IV funds
when a student withdraws.

(a) General. (1) When a recipient of
title IV grant or loan assistance with-
draws from an institution during a
payment period or period of enrollment
in which the recipient began attend-
ance, the institution must determine
the amount of title IV grant or loan as-
sistance that the student earned as of
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the student’s withdrawal date in ac-
cordance with paragraph (e) of this sec-
tion.

(2)(i) Except as provided in para-
graphs (a)(2)(ii) and (a)(2)(iii) of this
section, a student is considered to have
withdrawn from a payment period or
period of enrollment if—

(A) In the case of a program that is
measured in credit hours, the student
does not complete all the days in the
payment period or period of enrollment
that the student was scheduled to com-
plete;

(B) In the case of a program that is
measured in clock hours, the student
does not complete all of the clock
hours and weeks of instructional time
in the payment period or period of en-
rollment that the student was sched-
uled to complete;

(C) For a student in a standard or
nonstandard-term program, excluding
a subscription-based program, the stu-
dent is not scheduled to begin another
course within a payment period or pe-
riod of enrollment for more than 45 cal-
endar days after the end of the module
the student ceased attending, unless
the student is on approved leave of ab-
sence, as defined in paragraph (d) of
this section; or

(D) For a student in a non-term pro-
gram or a subscription-based program,
the student is unable to resume attend-
ance within a payment period or period
of enrollment for more than 60 cal-
endar days after ceasing attendance,
unless the student is on an approved
leave of absence, as defined in para-
graph (d) of this section.

(ii)(A) Notwithstanding paragraph
(a)(2)(1) of this section—

(I) A student who completes all the
requirements for graduation from his
or her program before completing the
days or hours in the period that he or
she was scheduled to complete is not
considered to have withdrawn;

(2) In a program offered in modules, a
student is not considered to have with-
drawn if the student successfully com-
pletes—

(1) One module that includes 49 per-
cent or more of the number of days in
the payment period, excluding sched-
uled breaks of five or more consecutive
days and all days between modules;
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(1) A combination of modules that
when combined contain 49 percent or
more of the number of days in the pay-
ment period, excluding scheduled
breaks of five or more consecutive days
and all days between modules; or

(7ii) Coursework equal to or greater
than the coursework required for the
institution’s definition of a half-time
student under §668.2 for the payment
period;

(3) For a payment period or period of
enrollment in which courses in the pro-
gram are offered in modules—

(1) A student is not considered to
have withdrawn if the institution ob-
tains written confirmation from the
student at the time that would have
been a withdrawal of the date that he
or she will attend a module that begins
later in the same payment period or pe-
riod of enrollment; and

(i) For standard and nonstandard-
term programs, excluding subscription-
based programs, that module begins no
later than 45 calendar days after the
end of the module the student ceased
attending;

(4) For a subscription-based program,
a student is not considered to have
withdrawn if the institution obtains
written confirmation from the student
at the time that would have been a
withdrawal of the date that he or she
will resume attendance, and that date
occurs within the same payment period
or period of enrollment and is no later
than 60 calendar days after the student
ceased attendance; and

(5) For a non-term program, a stu-
dent is not considered to have with-
drawn if the institution obtains writ-
ten confirmation from the student at
the time that would have been a with-
drawal of the date that he or she will
resume attendance, and that date is no
later than 60 calendar days after the
student ceased attendance.

(B) If an institution has obtained the
written confirmation of future attend-
ance in accordance with paragraph
(a)(2)(i1)(A) of this section—

(I) A student may change the date of
return that begins later in the same
payment period or period of enroll-
ment, provided that the student does
s0 in writing prior to the return date
that he or she had previously con-
firmed;
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(2) For standard and nonstandard-
term programs, excluding subscription-
based programs the later module that
he or she will attend begins no later
than 45 calendar days after the end of
the module the student ceased attend-
ing; and

(3) For non-term and subscription-
based programs, the student’s program
permits the student to resume attend-
ance no later than 60 calendar days
after the student ceased attendance.

(C) If an institution obtains written
confirmation of future attendance in
accordance with paragraph (a)(2)(ii)(A)
of this section and, if applicable, para-
graph (a)(2)(ii)(B) of this section, but
the student does not return as sched-
uled—

(I) The student is considered to have
withdrawn from the payment period or
period of enrollment; and

(2) The student’s withdrawal date and
the total number of calendar days in
the payment period or period of enroll-
ment would be the withdrawal date and
total number of calendar days that
would have applied if the student had
not provided written confirmation of a
future date of attendance in accord-
ance with paragraph (a)(2)(ii)(A) of this
section.

(iii)(A) If a student withdraws from a
term-based credit-hour program offered
in modules during a payment period or
period of enrollment and reenters the
same program prior to the end of the
period, subject to conditions estab-
lished by the Secretary, the student is
eligible to receive any title IV, HEA
program funds for which he or she was
eligible prior to withdrawal, including
funds that were returned by the insti-
tution or student under the provisions
of this section, provided the student’s
enrollment status continues to support
the full amount of those funds.

(B) In accordance with §668.4(f), if a
student withdraws from a clock-hour
or non-term credit hour program dur-
ing a payment period or period of en-
rollment and then reenters the same
program within 180 calendar days, the
student remains in that same period
when he or she returns and, subject to
conditions established by the Sec-
retary, is eligible to receive any title
IV, HEA program funds for which he or
she was eligible prior to withdrawal,
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including funds that were returned by
the institution or student under the
provisions of this section.

(3) For purposes of this section, ‘“‘title
IV grant or loan assistance” includes
only assistance from the Direct Loan,
Federal Pell Grant, Iraq and Afghani-
stan Service Grant, TEACH Grant, and
FSEOG programs, not including the
non-Federal share of FSEOG awards if
an institution meets its FSEOG match-
ing share by the individual recipient
method or the aggregate method.

(4) If the total amount of title IV
grant or loan assistance, or both, that
the student earned as calculated under
paragraph (e)(1) of this section is less
than the amount of title IV grant or
loan assistance that was disbursed to
the student or on behalf of the student
in the case of a PLUS loan, as of the
date of the institution’s determination
that the student withdrew—

(i) The difference between these
amounts must be returned to the title
IV programs in accordance with para-
graphs (g) and (h) of this section in the
order specified in paragraph (i) of this
section; and

(ii) No additional disbursements may
be made to the student for the pay-
ment period or period of enrollment.

(5) If the total amount of title IV
grant or loan assistance, or both, that
the student earned as calculated under
paragraph (e)(1) of this section is great-
er than the total amount of title IV
grant or loan assistance, or both, that
was disbursed to the student or on be-
half of the student in the case of a
PLUS loan, as of the date of the insti-
tution’s determination that the stu-
dent withdrew, the difference between
these amounts must be treated as a
post-withdrawal disbursement in ac-
cordance with paragraph (a)(6) of this
section and §668.164(i).

(6)(1) A post-withdrawal disbursement
must be made from available grant
funds before available loan funds.

(ii)(A) If outstanding charges exist on
the student’s account, the institution
may credit the student’s account up to
the amount of outstanding charges in
accordance with §668.164(c) with all or
a portion of any—

(I) Grant funds that make up the
post-withdrawal disbursement; and
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(2) Loan funds that make up the post-
withdrawal disbursement only after ob-
taining confirmation from the student,
or parent in the case of a parent PLUS
loan, that they still wish to have the
loan funds disbursed in accordance
with paragraph (a)(6)(iii) of this sec-
tion.

(B)(1) The institution must disburse
directly to a student any amount of a
post-withdrawal disbursement of grant
funds that is not credited to the stu-
dent’s account. The institution must
make the disbursement as soon as pos-
sible, but no later than 45 days after
the date of the institution’s determina-
tion that the student withdrew, as de-
fined in paragraph (1)(3) of this section.

(2) The institution must offer to dis-
burse directly to a student, or parent
in the case of a parent PLUS loan, any
amount of a post-withdrawal disburse-
ment of loan funds that is not credited
to the student’s account, in accordance
with paragraph (a)(6)(iii) of this sec-
tion.

(3) The institution must make a di-
rect disbursement of any loan funds
that make up the post-withdrawal dis-
bursement only after obtaining the
student’s, or parent’s in the case of a
parent PLUS loan, confirmation that
the student or parent still wishes to
have the loan funds disbursed in ac-
cordance with paragraph (a)(6)(iii) of
this section.

(iii)(A) The institution must provide
within 30 days of the date of the insti-
tution’s determination that the stu-
dent withdrew, as defined in paragraph
(1)(3) of this section, a written notifica-
tion to the student, or parent in the
case of parent PLUS loan, that—

(I) Requests confirmation of any
post-withdrawal disbursement of loan
funds that the institution wishes to
credit to the student’s account in ac-
cordance with paragraph (a)(6)(ii)(A)(2)
of this section, identifying the type
and amount of those loan funds and ex-
plaining that a student, or parent in
the case of a parent PLUS loan, may
accept or decline some or all of those
funds;

(2) Requests confirmation of any
post-withdrawal disbursement of loan
funds that the student, or parent in the
case of a parent PLUS loan, can receive
as a direct disbursement, identifying

395



§668.22

the type and amount of these title IV
funds and explaining that the student,
or parent in the case of a parent PLUS
loan, may accept or decline some or all
of those funds;

(3) Explains that a student, or parent
in the case of a parent PLUS loan, who
does not confirm that a post-with-
drawal disbursement of loan funds may
be credited to the student’s account
may not receive any of those loan
funds as a direct disbursement unless
the institution concurs;

(4) Explains the obligation of the stu-
dent, or parent in the case of a parent
PLUS loan, to repay any loan funds he
or she chooses to have disbursed; and

(5) Advises the student, or parent in
the case of a parent PLUS loan, that
no post-withdrawal disbursement of
loan funds will be made, unless the in-
stitution chooses to make a post-with-
drawal disbursement based on a late re-
sponse in accordance with paragraph
(a)(6)(1ii)(C) of this section, if the stu-
dent or parent in the case of a parent
PLUS loan, does not respond within 14
days of the date that the institution
sent the notification, or a later dead-
line set by the institution.

(B) The deadline for a student, or
parent in the case of a parent PLUS
loan, to accept a post-withdrawal dis-
bursement under paragraph
(a)(6)(1ii)(A) of this section must be the
same for both a confirmation of a di-
rect disbursement of the post-with-
drawal disbursement of loan funds and
a confirmation of a post-withdrawal
disbursement of loan funds to be cred-
ited to the student’s account.

(C) If the student, or parent in the
case of a parent PLUS loan, submits a
timely response that confirms that
they wish to receive all or a portion of
a direct disbursement of the post-with-
drawal disbursement of loan funds, or
confirms that a post-withdrawal dis-
bursement of loan funds may be cred-
ited to the student’s account, the insti-
tution must disburse the funds in the
manner specified by the student, or
parent in the case of a parent PLUS
loan, as soon as possible, but no later
than 180 days after the date of the in-
stitution’s determination that the stu-
dent withdrew, as defined in paragraph
(1)(3) of this section.
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(D) If a student, or parent in the case
of a parent PLUS loan, submits a late
response to the institution’s notice re-
questing confirmation, the institution
may make the post-withdrawal dis-
bursement of loan funds as instructed
by the student, or parent in the case of
a parent PLUS loan (provided the insti-
tution disburses all the funds accepted
by the student, or parent in the case of
a parent PLUS loan), or decline to do
S0.
(B) If a student, or parent in the case
of a parent PLUS loan, submits a late
response to the institution and the in-
stitution does not choose to make the
post-withdrawal disbursement of loan
funds, the institution must inform the
student, or parent in the case of a par-
ent PLUS loan, in writing of the out-
come of the post-withdrawal disburse-
ment request.

(F) If the student, or parent in the
case of a parent PLUS loan, does not
respond to the institution’s notice, no
portion of the post-withdrawal dis-
bursement of loan funds that the insti-
tution wishes to credit to the student’s
account, nor any portion of loan funds
that would be disbursed directly to the
student, or parent in the case of a par-
ent PLUS loan, may be disbursed.

(iv) An institution must document in
the student’s file the result of any no-
tification made in accordance with
paragraph (a)(6)(iii) of this section of
the student’s right to cancel all or a
portion of loan funds or of the stu-
dent’s right to accept or decline loan
funds, and the final determination
made concerning the disbursement.

(b) Withdrawal date for a student who
withdraws from an institution that is re-
quired to take attendance. (1) For pur-
poses of this section, for a student who
ceases attendance at an institution
that is required to take attendance, in-
cluding a student who does not return
from an approved leave of absence, as
defined in paragraph (d) of this section,
or a student who takes a leave of ab-
sence that does not meet the require-
ments of paragraph (d) of this section,
the student’s withdrawal date is the
last date of academic attendance as de-
termined by the institution from its
attendance records.

(2) An institution must document a
student’s withdrawal date determined
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in accordance with paragraph (b)(1) of
this section and maintain the docu-
mentation as of the date of the institu-
tion’s determination that the student
withdrew, as defined in paragraph (1)(3)
of this section.

(3)(i) An institution is required to
take attendance if—

(A) An outside entity (such as the in-
stitution’s accrediting agency or a
State agency) has a requirement that
the institution take attendance;

(B) The institution itself has a re-
quirement that its instructors take at-
tendance; or

(C) The institution or an outside en-
tity has a requirement that can only be
met by taking attendance or a com-
parable process, including, but not lim-
ited to, requiring that students in a
program demonstrate attendance in
the classes of that program, or a por-
tion of that program.

(ii) If, in accordance with paragraph
(b)(3)(1) of this section, an institution
is required to take attendance or re-
quires that attendance be taken for
only some students, the institution
must use its attendance records to de-
termine a withdrawal date in accord-
ance with paragraph (b)(1) of this sec-
tion for those students.

(iii)(A) If, in accordance with para-
graph (b)(3)(i) of this section, an insti-
tution is required to take attendance,
or requires that attendance be taken,
for a limited period, the institution
must use its attendance records to de-
termine a withdrawal date in accord-
ance with paragraph (b)(3)(i) of this
section for that limited period.

(B) A student in attendance the last
time attendance is required to be taken
during the limited period identified in
paragraph (b)(3)(iii)(A) of this section
who subsequently stops attending dur-
ing the payment period will be treated
as a student for whom the institution
was not required to take attendance.

(iv) If an institution is required to
take attendance or requires that at-
tendance be taken, on only one speci-
fied day to meet a census reporting re-
quirement, the institution is not con-
sidered to take attendance.

(c) Withdrawal date for a student who
withdraws from an institution that is not
required to take attendance. (1) For pur-
poses of this section, for a student who

§668.22

ceases attendance at an institution
that is not required to take attend-
ance, the student’s withdrawal date
is—

(i) The date, as determined by the in-
stitution, that the student began the
withdrawal process prescribed by the
institution;

(ii) The date, as determined by the
institution, that the student otherwise
provided official notification to the in-
stitution, in writing or orally, of his or
her intent to withdraw;

(iii) If the student ceases attendance
without providing official notification
to the institution of his or her with-
drawal in accordance with paragraph
(c)(1)({) or (c)(1)(ii) of this section, the
mid-point of the payment period (or pe-
riod of enrollment, if applicable);

(iv) If the institution determines that
a student did not begin the institu-
tion’s withdrawal process or otherwise
provide official notification (including
notice from an individual acting on the
student’s behalf) to the institution of
his or her intent to withdraw because
of illness, accident, grievous personal
loss, or other such circumstances be-
yond the student’s control, the date
that the institution determines is re-
lated to that circumstance;

(v) If a student does not return from
an approved leave of absence as defined
in paragraph (d) of this section, the
date that the institution determines
the student began the leave of absence;
or

(vi) If a student takes a leave of ab-
sence that does not meet the require-
ments of paragraph (d) of this section,
the date that the student began the
leave of absence.

(2)(1)(A) An institution may allow a
student to rescind his or her official
notification to withdraw under para-
graph (c)(1)(i) or (ii) of this section by
filing a written statement that he or
she is continuing to participate in aca-
demically-related activities and in-
tends to complete the payment period
or period of enrollment.

(B) If the student subsequently
ceases to attend the institution prior
to the end of the payment period or pe-
riod of enrollment, the student’s rescis-
sion is negated and the withdrawal
date is the student’s original date
under paragraph (c)(1)(i) or (ii) of this
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section, unless a later date is deter-
mined under paragraph (c)(3) of this
section.

(ii) If a student both begins the with-
drawal process prescribed by the insti-
tution and otherwise provides official
notification of his or her intent to
withdraw in accordance with para-
graphs (¢)(1)(i) and (c¢)(1)(ii) of this sec-
tion respectively, the student’s with-
drawal date is the earlier date unless a
later date is determined under para-
graph (¢)(3) of this section.

(3) Notwithstanding paragraphs (c)(1)
and (2) of this section, an institution
that is not required to take attendance
may use as the student’s withdrawal
date a student’s last date of attendance
at an academically-related activity
provided that the institution docu-
ments that the activity is academi-
cally related and documents the stu-
dent’s attendance at the activity.

(4) An institution must document a
student’s withdrawal date determined
in accordance with paragraphs (c)(1),
(2), and (3) of this section and maintain
the documentation as of the date of the
institution’s determination that the
student withdrew, as defined in para-
graph (1)(3) of this section.

(5)(1) “‘Official notification to the in-
stitution’ is a notice of intent to with-
draw that a student provides to an of-
fice designated by the institution.

(ii) An institution must designate
one or more offices at the institution
that a student may readily contact to
provide official notification of with-
drawal.

(d) Approved leave of absence. (1) For
purposes of this section (and, for a title
IV, HEA program loan borrower, for
purposes of terminating the student’s
in-school status), an institution does
not have to treat a leave of absence as
a withdrawal if it is an approved leave
of absence. A leave of absence is an ap-
proved leave of absence if—

(i) The institution has a formal pol-
icy regarding leaves of absence;

(ii) The student followed the institu-
tion’s policy in requesting the leave of
absence;

(iii) The institution determines that
there is a reasonable expectation that
the student will return to the school;

34 CFR Ch. VI (7-1-25 Edition)

(iv) The institution approved the stu-
dent’s request in accordance with the
institution’s policy;

(v) The leave of absence does not in-
volve additional charges by the institu-
tion;

(vi) The number of days in the ap-
proved leave of absence, when added to
the number of days in all other ap-
proved leaves of absence, does not ex-
ceed 180 days in any 12-month period;

(vii) Except for a clock hour or non-
term credit hour program, or a sub-
scription-based program, upon the stu-
dent’s return from the leave of absence,
the student is permitted to complete
the coursework he or she began prior
to the leave of absence; and

(viii) If the student is a title IV, HEA
program loan recipient, the institution
explains to the student, prior to grant-
ing the leave of absence, the effects
that the student’s failure to return
from a leave of absence may have on
the student’s loan repayment terms,
including the exhaustion of some or all
of the student’s grace period.

(2) If a student does not resume at-
tendance at the institution at or before
the end of a leave of absence that
meets the requirements of this section,
the institution must treat the student
as a withdrawal in accordance with the
requirements of this section.

(3) For purposes of this paragraph—

(i) The number of days in a leave of
absence is counted beginning with the
first day of the student’s initial leave
of absence in a 12-month period.

(ii) A “12-month period” begins on
the first day of the student’s initial
leave of absence.

(iii) An institution’s leave of absence
policy is a ‘“‘formal policy” if the pol-
icy—

(A) Is in writing and publicized to
students; and

(B) Requires students to provide a
written, signed, and dated request, that
includes the reason for the request, for
a leave of absence prior to the leave of
absence. However, if unforeseen cir-
cumstances prevent a student from
providing a prior written request, the
institution may grant the student’s re-
quest for a leave of absence, if the in-
stitution documents its decision and
collects the written request at a later
date.
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(e) Calculation of the amount of title IV
assistance earned by the student—(1)
General. The amount of title IV grant
or loan assistance that is earned by the
student is calculated by—

(i) Determining the percentage of
title IV grant or loan assistance that
has been earned by the student, as de-
scribed in paragraph (e)(2) of this sec-
tion; and

(ii) Applying this percentage to the
total amount of title IV grant or loan
assistance that was disbursed (and that
could have been disbursed, as defined in
paragraph (1)(1) of this section) to the
student, or on the student’s behalf, for
the payment period or period of enroll-
ment as of the student’s withdrawal
date.

(2) Percentage earned. The percentage
of title IV grant or loan assistance that
has been earned by the student is—

(i) Equal to the percentage of the
payment period or period of enrollment
that the student completed (as deter-
mined in accordance with paragraph (f)
of this section) as of the student’s
withdrawal date, if this date occurs on
or before—

(A) Completion of 60 percent of the
payment period or period of enrollment
for a program that is measured in cred-
it hours; or

(B) Sixty percent of the clock hours
scheduled to be completed for the pay-
ment period or period of enrollment for
a program that is measured in clock
hours; or

(ii) 100 percent, if the student’s with-
drawal date occurs after—

(A) Completion of 60 percent of the
payment period or period of enrollment
for a program that is measured in cred-
it hours; or

(B) Sixty percent of the clock hours
scheduled to be completed for the pay-
ment period or period of enrollment for
a program measured in clock hours.

(3) Percentage unearned. The percent-
age of title IV grant or loan assistance
that has not been earned by the stu-
dent is calculated by determining the
complement of the percentage of title
IV grant or loan assistance earned by
the student as described in paragraph
(e)(2) of this section.

(4) Total amount of unearned title IV
assistance to be returned. The unearned
amount of title IV assistance to be re-
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turned is calculated by subtracting the
amount of title IV assistance earned by
the student as calculated under para-
graph (e)(1) of this section from the
amount of title IV aid that was dis-
bursed to the student as of the date of
the institution’s determination that
the student withdrew.

(5) Use of payment period or period of
enrollment. (i) The treatment of title IV
grant or loan funds if a student with-
draws must be determined on a pay-
ment period basis for a student who at-
tended a standard term-based (semes-
ter, trimester, or quarter) educational
program.

(ii)(A) The treatment of title IV
grant or loan funds if a student with-
draws may be determined on either a
payment period basis or a period of en-
rollment basis for a student who at-
tended a non-term based educational
program or a nonstandard term-based
educational program.

(B) An institution must consistently
use either a payment period or period
of enrollment for all purposes of this
section for each of the following cat-
egories of students who withdraw from
the same non-term based or non-
standard term-based educational pro-
gram:

(I) Students who have attended an
educational program at the institution
from the beginning of the payment pe-
riod or period of enrollment.

(2) Students who re-enter the institu-
tion during a payment period or period
of enrollment.

(3) Students who transfer into the in-
stitution during a payment period or
period of enrollment.

(iii) For a program that measures
progress in credit hours and uses non-
standard terms that are not substan-
tially equal in length, if the institution
uses the payment period to determine
the treatment of title IV grant or loan
funds for a category of students found
in paragraph (e)(5)(ii)(B) of this sec-
tion, the institution must—

(A)(1) For students in the category
who are disbursed or could have been
disbursed aid using both the payment
period definition in §668.4(b)(1) and the
payment period definition in
§668.4(b)(2), use the payment period
during which the student withdrew
that ends later; and
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(2) If in the payment period that ends
later there are funds that have been or
could have been disbursed from over-
lapping payment periods, the institu-
tion must include in the return cal-
culation any funds that can be attrib-
uted to the payment period that ends
later; and

(B) For students in the category who
are disbursed or could have been dis-
bursed aid using only the payment pe-
riod definition in §668.4(b)(1) or the
payment period definition in
§668.4(b)(2), use the payment period def-
inition for which title IV, HEA pro-
gram funds were disbursed for a stu-
dent’s calculation under this section.

(f) Percentage of payment period or pe-
riod of enrollment completed. (1) For pur-
poses of paragraph (e)(2)(i) of this sec-
tion, the percentage of the payment pe-
riod or period of enrollment completed
is determined—

(i) In the case of a program that is
measured in credit hours, by dividing
the total number of calendar days in
the payment period or period of enroll-
ment into the number of calendar days
completed in that period as of the stu-
dent’s withdrawal date; and

(ii)(A) In the case of a program that
is measured in clock hours, by dividing
the total number of clock hours in the
payment period or period of enrollment
into the number of clock hours sched-
uled to be completed as of the student’s
withdrawal date.

(B) The scheduled clock hours used
must be those established by the insti-
tution prior to the student’s beginning
class date for the payment period or
period of enrollment and must be con-
sistent with the published materials
describing the institution’s programs,
unless the schedule was modified prior
to the student’s withdrawal.

(C) The schedule must have been es-
tablished in accordance with require-
ments of the accrediting agency and
the State licensing agency, if such
standards exist.

(2)(1) The total number of calendar
days in a payment period or period of
enrollment includes all days within the
period that the student was scheduled
to complete, except that scheduled
breaks of at least five consecutive days
are excluded from the total number of
calendar days in a payment period or
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period of enrollment and the number of
calendar days completed in that period.

(ii) The total number of calendar
days in a payment period or period of
enrollment does not include—

(A) Days in which the student was on
an approved leave of absence; or

(B) For a payment period or period of
enrollment in which any courses in the
program are offered in modules, any
scheduled breaks of at least five con-
secutive days when the student is not
scheduled to attend a module or other
course offered during that period of
time.

(g) Return of unearned aid, responsi-
bility of the institution. (1) The institu-
tion must return, in the order specified
in paragraph (i) of this section, the
lesser of—

(i) The total amount of unearned
title IV assistance to be returned as
calculated under paragraph (e)(4) of
this section; or

(ii) An amount equal to the total in-
stitutional charges incurred by the stu-
dent for the payment period or period
of enrollment multiplied by the per-
centage of title IV grant or loan assist-
ance that has not been earned by the
student, as described in paragraph
(e)(3) of this section.

(2) For purposes of this section, ‘‘in-
stitutional charges’ are tuition, fees,
room and board (if the student con-
tracts with the institution for the
room and board) and other education-
ally-related expenses assessed by the
institution.

(3) If, for a non-term program an in-
stitution chooses to calculate the
treatment of title IV assistance on a
payment period basis, but the institu-
tion charges for a period that is longer
than the payment period, ‘‘total insti-
tutional charges incurred by the stu-
dent for the payment period’” is the
greater of—

(i) The prorated amount of institu-
tional charges for the longer period; or

(ii) The amount of title IV assistance
retained for institutional charges as of
the student’s withdrawal date.

(h) Return of unearned aid, responsi-
bility of the student. (1) After the insti-
tution has allocated the unearned
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funds for which it is responsible in ac-
cordance with paragraph (g) of this sec-
tion, the student must return assist-
ance for which the student is respon-
sible in the order specified in para-
graph (i) of this section.

(2) The amount of assistance that the
student is responsible for returning is
calculated by subtracting the amount
of unearned aid that the institution is
required to return under paragraph (g)
of this section from the total amount
of unearned title IV assistance to be re-
turned under paragraph (e)(4) of this
section.

(3) The student (or parent in the case
of funds due to a parent PLUS Loan)
must return or repay, as appropriate,
the amount determined under para-
graph (h)(1) of this section to—

(i) Any title IV loan program in ac-
cordance with the terms of the loan;
and

(ii) Any title IV grant program as an
overpayment of the grant; however, a
student is not required to return the
following—

(A) The portion of a grant overpay-
ment amount that is equal to or less
than 50 percent of the total grant as-
sistance that was disbursed (and that
could have been disbursed, as defined in
paragraph (1)(1) of this section) to the
student for the payment period or pe-
riod of enrollment.

(B) With respect to any grant pro-
gram, a grant overpayment amount, as
determined after application of para-
graph (h)(3)(ii)(A) of this section, of 50
dollars or less that is not a remaining
balance.

(4)(i) A student who owes an overpay-
ment under this section remains eligi-
ble for title IV, HEA program funds
through and beyond the earlier of 45
days from the date the institution
sends a notification to the student of
the overpayment, or 45 days from the
date the institution was required to no-
tify the student of the overpayment if,
during those 45 days the student—

(A) Repays the overpayment in full
to the institution;

(B) Enters into a repayment agree-
ment with the institution in accord-
ance with repayment arrangements
satisfactory to the institution; or

(C) Signs a repayment agreement
with the Secretary, which will include
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terms that permit a student to repay
the overpayment while maintaining his
or her eligibility for title IV, HEA pro-
gram funds.

(ii) Within 30 days of the date of the
institution’s determination that the
student withdrew, an institution must
send a notice to any student who owes
a title IV, HEA grant overpayment as a
result of the student’s withdrawal from
the institution in order to recover the
overpayment in accordance with para-
graph (h)(4)(i) of this section.

(iii) If an institution chooses to enter
into a repayment agreement in accord-
ance with paragraph (h)(4)(i)(B) of this
section with a student who owes an
overpayment of title IV, HEA grant
funds, it must—

(A) Provide the student with terms
that permit the student to repay the
overpayment while maintaining his or
her eligibility for title IV, HEA pro-
gram funds; and

(B) Require repayment of the full
amount of the overpayment within two
yvears of the date of the institution’s
determination that the student with-
drew.

(iv) An institution must refer to the
Secretary, in accordance with proce-
dures required by the Secretary, an
overpayment of title IV, HEA grant
funds owed by a student as a result of
the student’s withdrawal from the in-
stitution if—

(A) The student does not repay the
overpayment in full to the institution,
or enter a repayment agreement with
the institution or the Secretary in ac-
cordance with paragraph (h)(4)(i) of
this section within the earlier of 45
days from the date the institution
sends a notification to the student of
the overpayment, or 45 days from the
date the institution was required to no-
tify the student of the overpayment;

(B) At any time the student fails to
meet the terms of the repayment
agreement with the institution entered
into in accordance with paragraph
(h)(4)(i)(B) of this section; or

(C) The student chooses to enter into
a repayment agreement with the Sec-
retary.

(v) A student who owes an overpay-
ment is ineligible for title IV, HEA pro-
gram funds—

401



§668.22

(A) If the student does not meet the
requirements in paragraph (h)(4)(i) of
this section, on the day following the
45-day period in that paragraph; or

(B) As of the date the student fails to
meet the terms of the repayment
agreement with the institution or the
Secretary entered into in accordance
with paragraph (h)(4)(i) of this section.

(vi) A student who is ineligible under
paragaraph (h)(4)(v) of this section re-
gains eligibility if the student and the
Secretary enter into a repayment
agreement.

(5) The Secretary may waive grant
overpayment amounts that students
are required to return under this sec-
tion if the withdrawals on which the
returns are based are withdrawals by
students—

(i) Who were residing in, employed in,
or attending an institution of higher
education that is located in an area in
which the President has declared that
a major disaster exists, in accordance
with section 401 of the Robert T. Staf-
ford Disaster Relief and Emergency As-
sistance Act (42 U.S.C. 5170);

(ii) Whose attendance was inter-
rupted because of the impact of the dis-
aster on the student or institution; and

(iii) Whose withdrawal occurred with-
in the award year during which the
designation occurred or during the
next succeeding award year.

(1) Order of return of title IV funds—(1)
Loans. Unearned funds returned by the
institution or the student, as appro-
priate, in accordance with paragraph
(g) or (h) of this section respectively,
must be credited to outstanding bal-
ances on title IV loans made to the stu-
dent or on behalf of the student for the
payment period or period of enrollment
for which a return of funds is required.
Those funds must be credited to out-
standing balances for the payment pe-
riod or period of enrollment for which
a return of funds is required in the fol-
lowing order:

(i) Unsubsidized Federal Direct Staf-
ford loans.

(ii) Subsidized Federal Direct Staf-
ford loans.

(iii) Federal Direct PLUS received on
behalf of the student.

(2) Remaining funds. If unearned funds
remain to be returned after repayment
of all outstanding loan amounts, the
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remaining excess must be credited to
any amount awarded for the payment
period or period of enrollment for
which a return of funds is required in
the following order:

(i) Federal Pell Grants.

(ii) Iraq and Afghanistan Service
Grants.

(iii) FSEOG Program aid.

(iv) TEACH Grants.

(j) Timeframe for the return of title IV
funds. (1) An institution must return
the amount of title IV funds for which
it is responsible under paragraph (g) of
this section as soon as possible but no
later than 45 days after the date of the
institution’s determination that the
student withdrew as defined in para-
graph (1)(3) of this section. The time-
frame for returning funds is further de-
scribed in §668.173(b).

(2) For an institution that is not re-
quired to take attendance, an institu-
tion must determine the withdrawal
date for a student who withdraws with-
out providing notification to the insti-
tution no later than 30 days after the
end of the earlier of the—

(i) Payment period or period of en-
rollment, as appropriate, in accordance
with paragraph (e)(5) of this section;

(ii) Academic year in which the stu-
dent withdrew; or

(iii) Educational program from which
the student withdrew.

(k) Consumer information. An institu-
tion must provide students with infor-
mation about the requirements of this
section in accordance with §668.43.

(1) Definitions. For purposes of this
section—

(1) Title IV grant or loan funds that
“‘could have been disbursed’ are deter-
mined in accordance with the late dis-
bursement provisions in §668.164(j).

(2) A ‘“‘period of enrollment’ is the
academic period established by the in-
stitution for which institutional
charges are generally assessed (i.e.
length of the student’s program or aca-
demic year).

(3) The ‘‘date of the institution’s de-
termination that the student with-
drew”’for an institution that is not re-
quired to take attendance is—

(i) For a student who provides notifi-
cation to the institution of his or her
withdrawal, the student’s withdrawal
date as determined under paragraph (c)
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of this section or the date of notifica-
tion of withdrawal, whichever is later;

(ii) For a student who did not provide
notification of his of her withdrawal to
the institution, the date that the insti-
tution becomes aware that the student
ceased attendance;

(iii) For a student who does not re-
turn from an approved leave of ab-
sence, the earlier of the date of the end
of the leave of absence or the date the
student notifies the institution that he
or she will not be returning to the in-
stitution; or

(iv) For a student whose rescission is
negated under paragraph (c)(2)(i)(B) of
this section, the date the institution
becomes aware that the student did
not, or will not, complete the payment
period or period of enrollment.

(v) For a student who takes a leave of
absence that is not approved in accord-
ance with paragraph (d) of this section,
the date that the student begins the
leave of absence.

(4) A ‘“‘recipient of title IV grant or
loan assistance’ is a student for whom
the requirements of §668.164(j)(2) have
been met.

(5) Terms are ‘‘substantially equal in
length” if no term in the program is
more than two weeks of instructional
time longer than any other term in
that program.

(6) A program is ‘‘offered in modules”’
if the program uses a standard term or
nonstandard-term academic calendar,
is not a subscription-based program,
and a course or courses in the program
do not span the entire length of the
payment period or period of enroll-
ment.

(MH(@{A) ‘“‘Academic attendance’” and
“attendance at an academically-re-
lated activity” must include academic
engagement as defined under 34 CFR
600.2.

(ii) A determination of ‘‘academic at-
tendance’” or ‘‘attendance at an aca-
demically-related activity’” must be
made by the institution; a student’s
certification of attendance that is not
supported by institutional documenta-
tion is not acceptable.

(8) A program is a nonstandard-term
program if the program is a term-based
program that does not qualify under 34
CFR 690.63(a)(1) or (a)(2) to calculate
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Federal Pell Grant payments under 34
CFR 690.63(b) or (c).

(9) A student in a program offered in
modules is scheduled to complete the
days in a module if the student’s
coursework in that module was used to
determine the amount of the student’s
eligibility for title IV, HEA funds for
the payment period or period of enroll-
ment.

(Approved by the Office of Management and
Budget under control number 1845-0022)

[64 FR 59038, Nov. 1, 1999, as amended at 67
FR 67073, Nov. 1, 2002; 71 FR 45694, Aug. 9,
2006; 71 FR 64397, Nov. 1, 2006; 72 FR 62027,
Nov. 1, 2007; 73 FR 35493, June 23, 2008; 75 FR
66951, Oct. 29, 2010; 85 FR 54816, Sept. 2, 2020]

EFFECTIVE DATE NOTE: At 90 FR 504, Jan. 3,
2025, §668.22 was amended, effective July 1,
2026.

§668.23 Compliance audits and au-
dited financial statements.

(a) General—(1) Independent auditor.
For purposes of this section, the term
“independent auditor” refers to an
independent certified public account-
ant or a government auditor. To con-
duct an audit under this section, a gov-
ernment auditor must meet the Gov-
ernment Auditing Standards qualifica-
tion and independence standards, in-
cluding standards related to organiza-
tional independence.

(2) Institutions. An institution that
participates in any title IV, HEA pro-
gram must at least annually have an
independent auditor conduct a compli-
ance audit of its administration of that
program and an audit of the institu-
tion’s general purpose financial state-
ments.

(3) Third-party servicers. Except as
provided under this part or 34 CFR part
682, with regard to complying with the
provisions under this section a third-
party servicer must follow the proce-
dures contained in the audit guides de-
veloped by and available from the De-
partment of Education’s Office of In-
spector General. A third-party servicer
is defined under §668.2 and 34 CFR
682.200.

(4) Submission deadline. Except as pro-
vided by the Single Audit Act, chapter
75 of title 31, United States Code, an in-
stitution must submit annually to the
Department its compliance audit and
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its audited financial statements by the
date that is the earlier of—

(i) Thirty days after the later of the
date of the auditor’s report for the
compliance audit and the date of the
auditor’s report for the audited finan-
cial statements; or

(ii) Six months after the last day of
the institution’s fiscal year.

(6) Audit submission requirements. In
general, the Department considers the
compliance audit and audited financial
statements submission requirements of
this section to be satisfied by an audit
conducted in accordance with 2 CFR
part 200, or the audit guides developed
by and available from the Department
of Education’s Office of Inspector Gen-
eral, whichever is applicable to the en-
tity, and provided that the Federal stu-
dent aid functions performed by that
entity are covered in the submission.

(b) Compliance audits for institutions.
(1) An institution’s compliance audit
must cover, on a fiscal year basis, all
title IV, HEA program transactions,
and must cover all of those trans-
actions that have occurred since the
period covered by the institution’s last
compliance audit.

(2) The compliance audit required
under this section must be conducted
in accordance with—

(i) The general standards and the
standards for compliance audits con-
tained in the U.S. General Accounting
Office’s (GAO’s) Government Auditing
Standards. (This publication is avail-
able from the Superintendent of Docu-
ments, U.S. Government Printing Of-
fice, Washington, DC 20402); and

(ii) Procedures for audits contained
in audit guides developed by, and avail-
able from, the Department of Edu-
cation’s Office of Inspector General.

(3) The Secretary may require an in-
stitution to provide a copy of its com-
pliance audit report to guaranty agen-
cies or eligible lenders under the FFEL
programs, State agencies, the Sec-
retary of Veterans Affairs, or nation-
ally recognized accrediting agencies.

(c) Compliance audits for third-party
servicers. (1) A third-party servicer that
administers title IV, HEA programs for
institutions does not have to have a
compliance audit performed if—

(i) The servicer contracts with only
one institution; and

34 CFR Ch. VI (7-1-25 Edition)

(ii) The audit of that institution’s ad-
ministration of the title IV, HEA pro-
grams involves every aspect of the
servicer’s administration of that pro-
gram for that institution.

(2) A third-party servicer that con-
tracts with more than one partici-
pating institution may submit a com-
pliance audit report that covers the
servicer’s administration of the title
IV, HEA programs for all institutions
with which the servicer contracts.

(3) A third-party servicer must sub-
mit annually to the Secretary its com-
pliance audit no later than six months
after the last day of the servicer’s fis-
cal year.

(4) The Secretary may require a
third-party servicer to provide a copy
of its compliance audit report to guar-
anty agencies or eligible lenders under
the FFEL programs, State agencies,
the Secretary of Veterans Affairs, or
nationally recognized accrediting agen-
cies.

(d) Audited financial statements— (1)
General. To enable the Department to
make a determination of financial re-
sponsibility, an institution must, to
the extent requested by the Depart-
ment, submit to the Department a set
of acceptable financial statements for
its latest complete fiscal year (or such
fiscal years as requested by the Depart-
ment or required by this part), as well
as any other documentation the De-
partment deems necessary to make
that determination. For fiscal years
beginning on or after July 1, 2024, fi-
nancial statements submitted to the
Department must match the fiscal year
end of the entity’s annual return(s)
filed with the IRS. Financial state-
ments submitted to the Department
must include the Supplemental Sched-
ule required under §668.172(a) and sec-
tion 2 of appendices A and B to subpart
L of this part, and be prepared on an
accrual basis in accordance with gen-
erally accepted accounting principles
(GAAP), and audited by an independent
auditor in accordance with generally
accepted government auditing stand-
ards (GAGAS), issued by the Comp-
troller General of the United States
and other guidance contained in 2 CFR
part 200; or in audit guides developed
by and available from the Department
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of Education’s Office of Inspector Gen-
eral, whichever is applicable to the en-
tity, and provided that the Federal stu-
dent aid functions performed by that
entity are covered in the submission.
As part of these financial statements,
the institution must include a detailed
description of related entities based on
the definition of a related entity as set
forth in Accounting Standards Codi-
fication (ASC) 850. The disclosure re-
quirements under this paragraph (d)(1)
extend beyond those of ASC 850 to in-
clude all related parties and a level of
detail that would enable the Depart-
ment to readily identify the related
party. Such information must include,
but is not limited to, the name, loca-
tion and a description of the related
entity including the nature and
amount of any transactions between
the related party and the institution,
financial or otherwise, regardless of
when they occurred. If there are no re-
lated party transactions during the au-
dited fiscal year or related party out-
standing balances reported in the fi-
nancial statements, then management
must add a note to the financial state-
ments to disclose this fact.

(2) Submission of additional informa-
tion. (i) In determining whether an in-
stitution is financially responsible, the
Department may also require the sub-
mission of audited consolidated finan-
cial statements, audited full consoli-
dating financial statements, audited
combined financial statements, or the
audited financial statements of one or
more related parties that have the abil-
ity, either individually or collectively,
to significantly influence or control
the institution, as determined by the
Department.

(ii) For a domestic or foreign institu-
tion that is owned directly or indi-
rectly by any foreign entity holding at
least a 50 percent voting or equity in-
terest in the institution, the institu-
tion must provide documentation of
the entity’s status under the law of the
jurisdiction under which the entity is
organized, including, at a minimum,
the date of organization, a current cer-
tificate of good standing, and a copy of
the authorizing statute for such entity
status. The institution must also pro-
vide documentation that is equivalent
to articles of organization and bylaws
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and any current operating or share-
holders’ agreements. The Department
may also require the submission of ad-
ditional documents related to the enti-
ty’s status under the foreign jurisdic-
tion as needed to assess the entity’s fi-
nancial status. Documents must be
translated into English.

(3) Disclosure of Federal revenue. A
proprietary institution must disclose
in a footnote to its audited financial
statement the percentage of its reve-
nues derived from Federal funds that
the institution received during the fis-
cal year covered by that audit. The
revenue percentage must be calculated
in accordance with §668.28. The institu-
tion must also report in the footnote
the dollar amount of the numerator
and denominator of its 90/10 ratio as
well as the individual revenue amounts
identified in section 2 of appendix C to
this subpart.

(4) Audited financial statements for
third-party servicers. A third-party
servicer that enters into a contract
with a lender or guaranty agency to
administer any aspect of the lender’s
or guaranty agency’s programs, as pro-
vided under 34 CFR part 682, must sub-
mit annually an audited financial
statement. This financial statement
must be prepared on an accrual basis in
accordance with generally accepted ac-
counting principles, and audited by an
independent auditor in accordance with
generally accepted government audit-
ing standards and other guidance con-
tained in audit guides issued by the De-
partment of Education’s Office of In-
spector General.

(e) Access to records. (1) An institution
or a third-party servicer that has a
compliance or financial statement
audit conducted under this section
must—

(i) Give the Secretary and the Inspec-
tor General access to records or other
documents necessary to review that
audit, including the right to obtain
copies of those records or documents;
and

(ii) Require an individual or firm
conducting the audit to give the Sec-
retary and the Inspector General ac-
cess to records, audit work papers, or
other documents necessary to review
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that audit, including the right to ob-
tain copies of those records, work pa-
pers, or documents.

(2) An institution must give the Sec-
retary and the Inspector General ac-
cess to records or other documents nec-
essary to review a third-party
servicer’s compliance or financial
statement audit, including the right to
obtain copies of those records or docu-
ments.

(f) Determination of liabilities. (1)
Based on the audit finding and the in-
stitution’s or third-party servicer’s re-
sponse, the Secretary determines the
amount of liability, if any, owed by the
institution or servicer and instructs
the institution or servicer as to the
manner of repayment.

(2) If the Secretary determines that a
third-party servicer owes a liability for
its administration of an institution’s
title IV, HEA programs, the servicer
must notify each institution under
whose contract the servicer owes a li-
ability of that determination. The
servicer must also notify every institu-
tion that contracts with the servicer
for the same service that the Secretary
determined that a liability was owed.

(g) Repayments. (1) An institution or
third-party servicer that must repay
funds under the procedures in this sec-
tion shall repay those funds at the di-
rection of the Secretary within 45 days
of the date of the Secretary’s notifica-
tion, unless—

(i) The institution or servicer files an
appeal under the procedures estab-
lished in subpart H of this part; or

(ii) The Secretary permits a longer
repayment period.

(2) Notwithstanding paragraphs (f)
and (g)(1) of this section—

(i) If an institution or third-party
servicer has posted surety or has pro-
vided a third-party guarantee and the
Secretary questions expenditures or
compliance with applicable require-
ments and identifies liabilities, then
the Secretary may determine that de-
ferring recourse to the surety or guar-
antee is not appropriate because—

(A) The need to provide relief to stu-
dents or borrowers affected by the act
or omission giving rise to the liability
outweighs the importance of deferring
collection action until completion of
available appeal proceedings; or

34 CFR Ch. VI (7-1-25 Edition)

(B) The terms of the surety or guar-
antee do not provide complete assur-
ance that recourse to that protection
will be fully available through the
completion of available appeal pro-
ceedings; or

(ii) The Secretary may use adminis-
trative offset pursuant to 34 CFR part
30 to collect the funds owed under the
procedures of this section.

(3) If, under the proceedings in sub-
part H, liabilities asserted in the Sec-
retary’s notification, under paragraph
(e)(1) of this section, to the institution
or third-party servicer are upheld, the
institution or third-party servicer
must repay those funds at the direction
of the Secretary within 30 days of the
final decision under subpart H of this
part unless—

(i) The Secretary permits a longer re-
payment period; or

(ii) The Secretary determines that
earlier collection action is appropriate
pursuant to paragraph (g)(2) of this sec-
tion.

(4) An institution is held responsible
for any liability owed by the institu-
tion’s third-party servicer for a viola-
tion incurred in servicing any aspect of
that institution’s participation in the
title IV, HEA programs and remains re-
sponsible for that amount until that
amount is repaid in full.

(h) Audit submission requirements for
foreign institutions. (1) Audited financial
statements. (i) The Secretary waives for
that fiscal year the submission of au-
dited financial statements if the insti-
tution is a foreign public or nonprofit
institution that received less than
$500,000 in U.S. title IV program funds
during its most recently completed fis-
cal year, unless that foreign public or
nonprofit institution is in its initial
provisional period of participation, and
received title IV program funds during
that fiscal year, in which case the in-
stitution must submit, in English, au-
dited financial statements prepared in
accordance with generally accepted ac-
counting principles of the institution’s
home country.

(ii) Except as provided in paragraph
(h)(1)(iii) of this section, a foreign in-
stitution that received $500,000 or more
in U.S. title IV program funds during
its most recently completed fiscal year
must submit, in English, for each most
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recently completed fiscal year in which
it received title IV program funds, au-
dited financial statements prepared in
accordance with generally accepted ac-
counting principles of the institution’s
home country along with cor-
responding audited financial state-
ments that meet the requirements of
paragraph (d) of this section.

(iii) In lieu of making the submission
required by paragraph (h)(1)(ii) of this
section, a public or private nonprofit
institution that received—

(A) $500,000 or more in U.S. title IV
program funds, but less than $3,000,000
in U.S. title IV program funds during
its most recently completed fiscal
year, may submit for that year, in
English, audited financial statements
prepared in accordance with the gen-
erally accepted accounting principles
of the institution’s home country, and
is not required to submit the cor-
responding audited financial state-
ments that meet the requirements of
paragraph (d) of this section;

(B) At least $3,000,000, but less than
$10,000,000 in U.S. title IV, program
funds during its most recently com-
pleted fiscal year, must submit in
English, for each most recently com-
pleted fiscal year, audited financial
statements prepared in accordance
with the generally accepted accounting
principles of the institution’s home
country along with corresponding au-
dited financial statements that meet
the requirements of paragraph (d) of
this section, except that an institution
that continues to receive at least
$3,000,000 but less than $10,000,000, in
U.S. title IV funds during its most re-
cently completed fiscal year may omit
the audited financial statements that
meet the requirements of paragraph (d)
of this section for up to two consecu-
tive years following the submission of
audited financial statements that meet
the requirements of paragraph (d) of
this section.

(2) Compliance audits. A foreign insti-
tution’s compliance audit must cover,
on a fiscal year basis, all title IV, HEA
program transactions, and must cover
all of those transactions that have oc-
curred since the period covered by the
institution’s last compliance audit. A
compliance audit that is due under this
paragraph must be submitted no later
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than six months after the last day of
the institution’s fiscal year, and must
meet the following requirements:

(i) If the foreign institution received
$500,000 or more in U.S. dollars in title
IV, HEA program funds during its most
recently completed fiscal year, it must
submit a standard compliance audit for
that prior fiscal year that is performed
in accordance with audit guides devel-
oped by, and available from, the De-
partment of Education’s Office of In-
spector General, together with an al-
ternative compliance audit or audits
prepared in accordance with paragraph
(h)(2)(ii) of this section for any pre-
ceding fiscal year or years in which the
foreign institution received less than
$500,000 in U.S. dollars in title IV, HEA
program funds and for which a compli-
ance audit has not already been sub-
mitted;

(ii) If the foreign institution received
less than $500,000 U.S. in title IV, HEA
program funds for its most recently
completed fiscal year, it must submit
an alternative compliance audit for
that prior fiscal year that is performed
in accordance with audit guides devel-
oped by, and available from, the De-
partment of Education’s Office of In-
spector General, except as noted in
paragraph (h)(2)(iii) of this section.

(iii) If so notified by the Secretary, a
foreign institution may submit an al-
ternative compliance audit performed
in accordance with audit guides devel-
oped by, and available from, the De-
partment of Education’s Office of In-
spector General, that covers a period
not to exceed three of the institution’s
consecutive fiscal years if such audit is
submitted either no later than six
months after the last day of the most
recent fiscal year, or contempora-
neously with a standard compliance
audit timely submitted under para-
graph (h)(2)(i) or (h)(3)(ii) of this sec-
tion for the most recently completed
fiscal year, and if the following condi-
tions are met:

(A) The institution received less than
$500,000 in title IV, HEA program funds
for its most recently completed fiscal
year.

(B) The institution has timely sub-
mitted acceptable compliance audits
for two consecutive fiscal years, and
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following such submission, has no his-
tory of late submission since then.

(C) The institution is fully certified.

(3)(i) Exceptions. Notwithstanding the
provisions of paragraphs (h)(1)(i) and
(h)(1)(iii) of this section, the Secretary
may issue a letter to a foreign institu-
tion that identifies problems with its
financial condition or financial report-
ing and requires the submission of au-
dited financial statements in the man-
ner specified by the Secretary.

(ii) Notwithstanding the provisions of
paragraphs (h)(2)(ii) and (h)(2)(iii) of
this section, the Secretary may issue
to a foreign institution a letter that
identifies problems with its adminis-
trative capability or compliance re-
porting that may require the compli-
ance audit to be performed at a higher
level of engagement, and may require
the compliance audit to be submitted
annually.

(1) Incorporation by reference. The ma-
terial listed in this paragraph (i) is in-
corporated by reference into this sec-
tion with the approval of the Director
of the Federal Register under 5 U.S.C.
562(a) and 1 CFR part 51. This incorpo-
ration by reference (IBR) material is
available for inspection at U.S. Depart-
ment of Education and at the National
Archives and Records Administration
(NARA). Contact U.S. Department of
Education at: Office of the General

Counsel, 400 Maryland Avenue SW,
room 2C-136, Washington DC 20202;
phone: (202) 401-6000; hittps:/

wwwl.ed.gov/about/offices/list/ogc/
index.html?src=oc. For information on
the availability of this material at
NARA, contact the Office of the Fed-
eral Register—email:
fr.inspection@nara.gov; website:
www.archives.gov/federal-register/cfr/ibr-
locations.html. The material may be ob-
tained from the Financial Accounting
Standards Board (FASB), 401 Merritt 7,
P.O. Box 5116, Norwalk, CT 06856-5116;
(203) 847-0700; www.fasb.org.

(1) Accounting Standards Codifica-
tion (ASC) 850, Related Party Disclo-
sures, Updated through September 10,
2018.

34 CFR Ch. VI (7-1-25 Edition)

(2) [Reserved]

[61 FR 60569, Nov. 29, 1996, as amended at 62
FR 27128, May 16, 1997; 62 FR 62876, Nov. 25,
1997; 74 FR 55936, Oct. 29, 2009; 75 FR 67198,
Nov. 1, 2010; 87 FR 63692, Oct. 20, 2022; 87 FR
65490, Oct. 28, 2022; 88 FR 74699, Oct. 31, 2023]

§668.24 Record retention and exami-
nations.

(a) Program records. An institution
shall establish and maintain, on a cur-
rent basis, any application for title IV,
HEA program funds and program
records that document—

(1) Its eligibility to participate in the
title IV, HEA programs;

(2) The eligibility of its educational
programs for title IV, HEA program
funds;

(3) Its administration of the title IV,
HEA programs in accordance with all
applicable requirements;

(4) Its financial responsibility, as
specified in this part;

(5) Information included in any appli-
cation for title IV, HEA program funds;
and

(6) Its disbursement and delivery of
title IV, HEA program funds.

(b) Fiscal records. (1) An institution
shall account for the receipt and ex-
penditure of title IV, HEA program
funds in accordance with generally ac-
cepted accounting principles.

(2) An institution shall establish and
maintain on a current basis—

(i) Financial records that reflect each
HEA, title IV program transaction; and

(ii) General ledger control accounts
and related subsidiary accounts that
identify each title IV, HEA program
transaction and separate those trans-
actions from all other institutional fi-
nancial activity.

(c) Required records. (1) The records
that an institution must maintain in
order to comply with the provisions of
this section include but are not limited
to—

(i) The Student Aid Report (SAR) or
Institutional Student Information
Record (ISIR) used to determine eligi-
bility for title IV, HEA program funds;

(ii) Application data submitted to the
Secretary, lender, or guaranty agency
by the institution on behalf of the stu-
dent or parent;
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(iii) Documentation of each student’s
or parent borrower’s eligibility for title
IV, HEA program funds;

(iv) Documentation relating to each
student’s or parent borrower’s receipt
of title IV, HEA program funds, includ-
ing but not limited to documentation
of—

(A) The amount of the grant, loan, or
FWS award; its payment period; its
loan period, if appropriate; and the cal-

culations used to determine the
amount of the grant, loan, or FWS
award;

(B) The date and amount of each dis-
bursement or delivery of grant or loan
funds, and the date and amount of each
payment of FWS wages;

(C) The amount, date, and basis of
the institution’s calculation of any re-
funds or overpayments due to or on be-
half of the student, or the treatment of
title IV, HEA program funds when a
student withdraws; and

(D) The payment of any overpayment
or the return of any title IV, HEA pro-
gram funds to the title IV, HEA pro-
gram fund, a lender, or the Secretary,
as appropriate;

(v) Documentation of and informa-
tion collected at any initial or exit
loan counseling required by applicable
program regulations;

(vi) Reports and forms used by the in-
stitution in its participation in a title
IV, HEA program, and any records
needed to verify data that appear in
those reports and forms; and

(vii) Documentation supporting the
institution’s calculations of its com-
pletion or graduation rates under
§§668.46 and 668.49.

(2) In addition to the records required
under this part—

(i) Participants in the Federal Per-
kins Loan Program shall follow proce-
dures established in 34 CFR 674.19 for
documentation of repayment history
for that program;

(ii) Participants in the FWS Program
shall follow procedures established in
34 CFR 675.19 for documentation of
work, earnings, and payroll trans-
actions for that program; and

(iii) Participants in the FFEL Pro-
gram shall follow procedures estab-
lished in 34 CFR 682.610 for documenta-
tion of additional loan record require-
ments for that program.

§668.24

(d) General. (1) An institution shall
maintain required records in a system-
atically organized manner.

(2) An institution shall make its
records readily available for review by
the Secretary or the Secretary’s au-
thorized representative at an institu-
tional location designated by the Sec-
retary or the Secretary’s authorized
representative.

(3) An institution may keep required
records in hard copy or in microform,
computer file, optical disk, CD-ROM,
or other media formats, provided
that—

(i) Except for the records described in
paragraph (d)(3)(ii) of this section, all
record information must be retrievable
in a coherent hard copy format or in
other media formats acceptable to the
Secretary;

(ii) An institution shall maintain the
Student Aid Report (SAR) or Institu-
tional Student Information Record
(ISIR) used to determine eligibility for
title IV, HEA program funds in the for-
mat in which it was received by the in-
stitution, except that the SAR may be
maintained in an imaged media for-
mat;

(iii) Any imaged media format used
to maintain required records must be
capable of reproducing an accurate,
legible, and complete copy of the origi-
nal document, and, when printed, this
copy must be approximately the same
size as the original document;

(iv) Any document that contains a
signature, seal, certification, or any
other image or mark required to vali-
date the authenticity of its informa-
tion must be maintained in its original
hard copy or in an imaged media for-
mat; and

(v) Participants in the Federal Per-
kins Loan Program shall follow proce-
dures established in 34 CFR 674.19 for
maintaining the original promissory
notes and repayment schedules for that
program.

(4) If an institution closes, stops pro-
viding educational programs, is termi-
nated or suspended from the title IV,
HEA programs, or undergoes a change
of ownership that results in a change of
control as described in 34 CFR 600.31, it
shall provide for—

(i) The retention of required records;
and
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(ii) Access to those records, for in-
spection and copying, by the Secretary
or the Secretary’s authorized rep-
resentative, and, for a school partici-
pating in the FFEL Program, the ap-
propriate guaranty agency.

(e) Record retention. Unless otherwise
directed by the Secretary—

(1) An institution shall keep records
relating to its administration of the
Federal Perkins Loan, FWS, FSEOG,
Federal Pell Grant, ACG, National
SMART Grant, or TEACH Grant Pro-
gram for three years after the end of
the award year for which the aid was
awarded and disbursed under those pro-
grams, provided that an institution
shall keep—

(i) The Fiscal Operations Report and
Application to Participate in the Fed-
eral Perkins Loan, FSEOG, and FWS
Programs (FISAP), and any records
necessary to support the data con-
tained in the FISAP, including ‘‘in-
come grid information,” for three
years after the end of the award year in
which the FISAP is submitted; and

(ii) Repayment records for a Federal
Perkins loan, including records relat-
ing to cancellation and deferment re-
quests, in accordance with the provi-
sions of 34 CFR 674.19;

(2)(i) An institution shall Kkeep
records relating to a student or parent
borrower’s eligibility and participation
in the FFEL or Direct Loan Program
for three years after the end of the
award year in which the student last
attended the institution; and

(ii) An institution shall keep all
other records relating to its participa-
tion in the FFEL or Direct Loan Pro-
gram, including records of any other
reports or forms, for three years after
the end of the award year in which the
records are submitted; and

(3) An institution shall keep all
records involved in any loan, claim, or
expenditure questioned by a title IV,
HEA program audit, program review,
investigation, or other review until the
later of—

(i) The resolution of that questioned
loan, claim, or expenditure; or

(ii) The end of the retention period
applicable to the record.

(f) Examination of records. (1) An insti-
tution that participates in any title IV,
HEA program and the institution’s
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third-party servicer, if any, shall co-
operate with an independent auditor,
the Secretary, the Department of Edu-
cation’s Inspector General, the Comp-
troller General of the United States, or
their authorized representatives, a
guaranty agency in whose program the
institution participates, and the insti-
tution’s accrediting agency, in the con-
duct of audits, investigations, program
reviews, or other reviews authorized by
law.

(2) The institution and servicer must
cooperate by—

(i) Providing timely access, for exam-
ination and copying, to requested
records, including but not limited to
computerized records and records re-
flecting transactions with any finan-
cial institution with which the institu-
tion or servicer deposits or has depos-
ited any title IV, HEA program funds,
and to any pertinent books, docu-
ments, papers, or computer programs;
and

(ii) Providing reasonable access to
personnel associated with the institu-
tion’s or servicer’s administration of
the title IV, HEA programs for the pur-
pose of obtaining relevant information.

(3) The Secretary considers that an
institution or servicer has failed to
provide reasonable access to personnel
under paragraph (£)(2)(ii) of this section
if the institution or servicer—

(i) Refuses to allow those personnel
to supply all relevant information;

(ii) Permits interviews with those
personnel only if the institution’s or
servicer’s management is present; or

(iii) Permits interviews with those
personnel only if the interviews are
tape recorded by the institution or
servicer.

(4) Upon request of the Secretary, or
a lender or guaranty agency in the case
of a borrower under the FFEL Pro-
gram, an institution or servicer
promptly shall provide the requester
with any information the institution
or servicer has respecting the last
known address, full name, telephone
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number, enrollment information, em-
ployer, and employer address of a re-
cipient of title IV funds who attends or
attended the institution.

(Approved by the Office of Management and
Budget under control number 1840-0697)

(Authority: 20 U.S.C. 1070a, 1070a-1, 1070b,
1070g, 1078, 1078-1, 1078-2, 1078-3, 1082, 1087,
1087a, et seq. , 1087cc, 1087hh, 1088, 1094, 1099c,
1141, 1232f; 42 U.S.C. 2753; section 4 of Pub. L.
95-452, 92 Stat. 1101-1109)

[61 FR 60491, Nov. 27, 1996, as amended at 62
FR 27128, May 16, 1997; 64 FR 59042, Nov. 1,
1999; 71 FR 38002, July 3, 2006; 73 FR 35493,
June 23, 2008]

§668.25 Contracts between an institu-
tion and a third-party servicer.

(a) An institution may enter into a
written contract with a third-party
servicer for the administration of any
aspect of the institution’s participa-
tion in any Title IV, HEA program
only to the extent that the servicer’s
eligibility to contract with the institu-
tion has not been limited, suspended,
or terminated under the proceedings of
subpart G of this part.

(b) Subject to the provisions of para-
graph (d) of this section, a third-party
servicer is eligible to enter into a writ-
ten contract with an institution for the
administration of any aspect of the in-
stitution’s participation in any Title
IV, HEA program only to the extent
that the servicer’s eligibility to con-
tract with the institution has not been

limited, suspended, or terminated
under the proceedings of subpart G of
this part.

(c) In a contract with an institution,
a third-party servicer shall agree to—

(1) Comply with all statutory provi-
sions of or applicable to Title IV of the
HEA, all regulatory provisions pre-
scribed under that statutory authority,
and all special arrangements, agree-
ments, limitations, suspensions, and
terminations entered into under the
authority of statutes applicable to
Title IV of the HEA, including the re-
quirement to use any funds that the
servicer administers under any Title
IV, HEA program and any interest or
other earnings thereon solely for the
purposes specified in and in accordance
with that program;

(2) Refer to the Office of Inspector
General of the Department of Edu-
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cation for investigation any informa-
tion indicating there is reasonable
cause to believe that the institution
might have engaged in fraud or other
criminal misconduct in connection
with the institution’s administration
of any Title IV, HEA program or an ap-
plicant for Title IV, HEA program as-
sistance might have engaged in fraud
or other criminal misconduct in con-
nection with his or her application. Ex-
amples of the type of information that
must be referred are—

(i) False claims by the institution for
Title IV, HEA program assistance;

(ii) False claims of independent stu-
dent status;

(iii) False claims of citizenship;

(iv) Use of false identities;

(v) Forgery of signatures or certifi-
cations;

(vi) False statements of income; and

(vii) Payment of any commission,
bonus, or other incentive payment
based in any part, directly or indi-
rectly, upon success in securing enroll-
ments or the award of financial aid to
any person or entity engaged in any
student recruitment or admission ac-
tivity or in making decisions regarding
the award of title IV, HEA program
funds.

(3) Be jointly and severally liable
with the institution to the Secretary
for any violation by the servicer of any
statutory provision of or applicable to
Title IV of the HEA, any regulatory
provision prescribed under that statu-
tory authority, and any applicable spe-
cial arrangement, agreement, or limi-
tation entered into under the authority
of statutes applicable to Title IV of the
HEA;

(4) In the case of a third-party
servicer that disburses funds (including
funds received under the Title IV, HEA
programs) or delivers Federal Stafford
Loan Program proceeds to a student—

(i) Confirm the eligibility of the stu-
dent before making that disbursement
or delivering those proceeds. This con-
firmation must include, but is not lim-
ited to, any applicable information
contained in the records required under
§668.24; and

(ii) Calculate and return any un-
earned title IV, HEA program funds to
the title IV, HEA program accounts
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and the student’s lender, as appro-
priate, in accordance with the provi-
sions of §§668.21 and 668.22, and applica-
ble program regulations; and

(5) If the servicer or institution ter-
minates the contract, or if the servicer
stops providing services for the admin-
istration of a Title IV, HEA program,
goes out of business, or files a petition
under the Bankruptcy Code, return to
the institution all—

(i) Records in the servicer’s posses-
sion pertaining to the institution’s par-
ticipation in the program or programs
for which services are no longer pro-
vided; and

(i) Funds, including Title IV, HEA
program funds, received from or on be-
half of the institution or the institu-
tion’s students, for the purposes of the
program or programs for which serv-
ices are no longer provided.

(d) A third-party servicer may not
enter into a written contract with an
institution for the administration of
any aspect of the institution’s partici-
pation in any Title IV, HEA program,
if—

(1)(i) The servicer has been limited,
suspended, or terminated by the Sec-
retary within the preceding five years;

(ii) The servicer has had, during the
servicer’s two most recent audits of the
servicer’s administration of the Title
IV, HEA programs, an audit finding
that resulted in the servicer’s being re-
quired to repay an amount greater
than five percent of the funds that the
servicer administered under the Title
IV, HEA programs for any award year;
or

(iii) The servicer has been cited dur-
ing the preceding five years for failure
to submit audit reports required under
Title IV of the HEA in a timely fash-
ion; and

(2)(iQ) In the case of a third-party
servicer that has been subjected to a
termination action by the Secretary,
either the servicer, or one or more per-
sons or entities that the Secretary de-
termines (under the provisions of
§668.15) exercise substantial control
over the servicer, or both, have not
submitted to the Secretary financial
guarantees in an amount determined
by the Secretary to be sufficient to sat-
isfy the servicer’s potential liabilities
arising from the servicer’s administra-
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tion of the Title IV, HEA programs;
and

(ii) One or more persons or entities
that the Secretary determines (under
the provisions of §668.15) exercise sub-
stantial control over the servicer have
not agreed to be jointly or severally
liable for any liabilities arising from
the servicer’s administration of the
Title IV, HEA programs and civil and
criminal monetary penalties author-
ized under Title IV of the HEA.

(e)(1)(i) An institution that partici-
pates in a Title IV, HEA program shall
notify the Secretary within 10 days of
the date that—

(A) The institution enters into a new
contract or significantly modifies an
existing contract with a third-party
servicer to administer any aspect of
that program;

(B) The institution or a third-party
servicer terminates a contract for the
servicer to administer any aspect of
that program; or

(C) A third-party servicer that ad-
ministers any aspect of the institu-
tion’s participation in that program
stops providing services for the admin-
istration of that program, goes out of
business, or files a petition under the
Bankruptcy Code.

(ii) The institution’s notification
must include the name and address of
the servicer.

(2) An institution that contracts with
a third-party servicer to administer
any aspect of the institution’s partici-
pation in a Title IV, HEA program
shall provide to the Secretary, upon re-
quest, a copy of the contract, including
any modifications, and provide infor-
mation pertaining to the contract or to
the servicer’s administration of the in-
stitution’s participation in any Title
IV, HEA program.

(Approved by the Office of Management and
Budget under control number 1840-0537)

(Authority: 20 U.S.C. 1094)

[69 FR 22441, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 61 FR 60492, Nov. 27,
1996; 63 FR 40624, July 29, 1998; 64 FR 59042,
Nov. 1, 1999; 75 FR 66952, Oct. 29, 2010]

412



Ofc. of Postsecondary Educ., Education

§668.26 End of an institution’s partici-
pation in the Title IV, HEA pro-
grams.

(a) An institution’s participation in a
Title IV, HEA program ends on the
date that—

(1) The institution closes or stops
providing educational programs for a
reason other than a normal vacation
period or a natural disaster that di-
rectly affects the institution or the in-
stitution’s students;

(2) The institution loses its institu-
tional eligibility under 34 CFR part 600;

(3) The institution’s participation is
terminated under the proceedings in
subpart G of this part;

(4) The institution’s period of partici-
pation, as specified under §668.13, ex-
pires, or the institution’s provisional
certification is revoked under §668.13;

(5) The institution’s program partici-
pation agreement is terminated or ex-
pires under §668.14;

(6) The institution’s participation
ends under subpart M of this part; or

(7) The Secretary receives a notice
from the appropriate State postsec-
ondary review entity designated under
34 CFR part 667 that the institution’s
participation should be withdrawn.

(b) If an institution’s participation in
a Title IV, HEA program ends, the in-
stitution shall—

(1) Immediately notify the Secretary
of that fact;

(2) Submit to the Secretary within 45
days after the date that the participa-
tion ends—

(i) All financial, performance, and
other reports required by appropriate
Title IV, HEA program regulations;
and

(ii) A letter of engagement for an
independent audit of all funds that the
institution received under that pro-
gram, the report of which shall be sub-
mitted to the Secretary within 45 days
after the date of the engagement let-
ter;

(3) Inform the Secretary of the ar-
rangements that the institution has
made for the proper retention and stor-
age for a minimum of three years of all
records concerning the administration
of that program;

(4) If the institution’s participation
in the Federal Perkins Loan Program
ended, inform the Secretary of how the
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institution will provide for the collec-
tion of any outstanding loans made
under that program;

(5) If the institution’s participation
in the LEAP Program ended—

(i) Inform immediately the State in
which the institution is located of that
fact; and

(ii) Notwithstanding paragraphs (c)
through (e) of this section, follow the
instructions of that State concerning
the end of that participation;

(6) If the institution’s participation
in all the Title IV, HEA programs
ended, inform the Secretary of how the
institution will provide for the collec-
tion of any outstanding loans made
under the National Defense/Direct Stu-
dent Loan programs; and

(7) Continue to comply with the re-
quirements of §668.22 for the treatment
of title IV, HEA program funds when a
student withdraws.

(c) If an institution closes or stops
providing educational programs for a
reason other than a normal vacation
period or a natural disaster that di-
rectly affects the institution or the in-
stitution’s students, the institution
shall—

(1) Return to the Secretary, or other-
wise dispose of under instructions from
the Secretary, any unexpended funds
that the institution has received under
the Title IV, HEA programs for attend-
ance at the institution, less the insti-
tution’s administrative allowance, if
applicable; and

(2) Return to the appropriate lenders
any Federal Stafford Loan program
proceeds that the institution has re-
ceived but not delivered to, or credited
to the accounts of, students attending
the institution.

(d)A) An institution may use funds
that it has received under the Federal
Pell Grant, ACG, National SMART
Grant, or TEACH Grant Program or a
campus-based program or request addi-
tional funds from the Secretary, under
conditions specified by the Secretary,
if the institution does not possess suffi-
cient funds, to satisfy any unpaid com-
mitment made to a student under that
Title IV, HEA program only if—

(i) The institution’s participation in
that Title IV, HEA program ends dur-
ing a payment period;
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(ii) The institution continues to pro-
vide, from the date that the participa-
tion ends until the scheduled comple-
tion date of that payment period, edu-
cational programs to otherwise eligible
students enrolled in the formerly eligi-
ble programs of the institution;

(iii) The commitment was made prior
to the end of the participation; and

(iv) The commitment was made for
attendance during that payment period
or a previously completed payment pe-
riod.

(2) An institution may credit to a
student’s account or deliver to the stu-
dent the proceeds of a disbursement of
a Federal Family Education Loan Pro-
grams loan to satisfy any unpaid com-
mitment made to the student under
the Federal Family Education Loan
Programs Loan Program only if—

(i) The institution’s participation in
that Title IV, HEA program ends dur-
ing a period of enrollment;

(ii) The institution continues to pro-
vide, from the date that the participa-
tion ends until the scheduled comple-
tion date of that period of enrollment,
educational programs to otherwise eli-
gible students enrolled in the formerly
eligible programs of the institution;

(iii) The loan was made for attend-
ance during that period of enrollment.

(iv) The proceeds of the first dis-
bursement of the loan were delivered to
the student or credited to the student’s
account prior to the end of the partici-
pation.

(3) An institution may use funds that
it has received under the Direct Loan
Program or request additional funds
from the Secretary, under conditions
specified by the Secretary, if the insti-
tution does not possess sufficient
funds, to credit to a student’s account
or disburse to the student the proceeds
of a Direct Loan Program loan only
if—

(i) The institution’s participation in
the Direct Loan Program ends during a
period of enrollment;

(ii) The institution continues to pro-
vide, from the date that the participa-
tion ends until the scheduled comple-
tion date of that period of enrollment,
educational programs to otherwise eli-
gible students enrolled in the formerly
eligible programs of the institution;
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(iii) The loan was made for attend-
ance during that period of enrollment;
and

(iv) The proceeds of the first dis-
bursement of the loan were delivered to
the student or credited to the student’s
account prior to the end of the partici-
pation.

(e)(1) Notwithstanding the require-
ments of any other provision in this
section, with agreement from the insti-
tution’s accrediting agency and State,
the Secretary may permit an institu-
tion to continue to originate, award, or
disburse funds under a Title IV, HEA
program for no more than 120 days fol-
lowing the date of a final, non-appeal-
able decision by an accrediting agency
to withdraw, suspend, or terminate ac-
creditation, by a State authorizing
agency to remove State authorization,
or by the Secretary to end the institu-
tion’s participation in title IV, HEA
programs if—

(i) The institution has notified the
Secretary of its plans to conduct an or-
derly closure in accordance with any
applicable requirements of its accred-
iting agency;

(ii) As part of the institution’s or-
derly closure, it is performing a teach-
out that has been approved by its ac-
crediting agency;

(iii) The institution agrees to abide
by the conditions of the program par-
ticipation agreement that was in effect
on the date of the decision under para-
graph (e)(1), except that it will origi-
nate, award, or disburse funds under
that agreement only to enrolled stu-
dents who can complete the program
within 120 days of the decision under
paragraph (e)(1) or who can transfer to
a new institution; and

(iv) The institution presents the Sec-
retary with acceptable written assur-
ances that—

(A) The health and safety of the in-
stitution’s students are not at risk;

(B) The institution has adequate fi-
nancial resources to ensure that in-
structional services remain available
to students during the teach-out; and

(C) The institution is not subject to
probation or its equivalent, or adverse
action by the institution’s State au-
thorizing body or accrediting agency,
except as provided in paragraph (e)(1).
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(2) An institution is prohibited from
engaging in misrepresentation, con-
sistent with 34 CFR part 668 subpart F
and consistent with 34 CFR part 685
subpart B, about the nature of its
teach-out plans, teach-out agreements,
and transfer of credit.

(f) For the purposes of this section—

(1) A commitment under the Federal
Pell Grant, ACG, National SMART
Grant, and TEACH Grant programs oc-
curs when a student is enrolled and at-
tending the institution and has sub-
mitted a valid Student Aid Report to
the institution or when an institution
has received a valid institutional stu-
dent information report; and

(2) A commitment under the campus-
based programs occurs when a student
is enrolled and attending the institu-
tion and has received a notice from the
institution of the amount that he or
she can expect to receive and how and
when that amount will be paid.

(Approved by the Office of Management and
Budget under control number 1840-0537)

(Authority: 20 U.S.C. 1070g, 1094, 1099a-3)

[69 FR 22442, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 61 FR 60492, Nov. 27,
1996; 63 FR 40624, July 29, 1998; 64 FR 59042,
Nov. 1, 1999; 65 FR 38729, June 22, 2000; 65 FR
656637, Nov. 1, 2000; 69 FR 12276, Mar. 16, 2004;
71 FR 38002, July 3, 2006; 73 FR 35493, June 23,
2008; 84 FR 58931, Nov. 1, 2019]

§668.27 Waiver of annual audit sub-
mission requirement.

(a) General. (1) At the request of an
institution, the Secretary may waive
the annual audit submission require-
ment for the period of time contained
in paragraph (b) of this section if the
institution satisfies the requirements
contained in paragraph (c) of this sec-
tion and posts a letter of credit in the
amount determined in paragraph (d) of
this section.

(2) An institution requesting a waiver
must submit an application to the Sec-
retary at such time and in such man-
ner as the Secretary prescribes.

(3) The first fiscal year for which an
institution may request a waiver is the
fiscal year in which it submits its
waiver request to the Secretary.

(b) Waiver period. (1) If the Secretary
grants the waiver, the institution need
not submit its compliance or audited
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financial statement until six months
after—

(i) The end of the third fiscal year
following the fiscal year for which the
institution last submitted a compli-
ance audit and audited financial state-
ment; or

(ii) The end of the second fiscal year
following the fiscal year for which the
institution last submitted compliance
and financial statement audits if the
award year in which the institution
will apply for recertification is part of
the third fiscal year.

(2) The Secretary does not grant a
waiver if the award year in which the
institution will apply for recertifi-
cation is part of the second fiscal year
following the fiscal year for which the
institution last submitted compliance
and financial statement audits.

(3) When an institution must submit
its next compliance and financial
statement audits under paragraph
(b)(1) of this section—

(i) The institution must submit a
compliance audit that covers the insti-
tution’s administration of the title IV,
HEA programs for the period for each
fiscal year for which an audit did not
have to be submitted as a result of the
waiver, and an audited financial state-
ment for its last fiscal year; and

(ii) The auditor who conducts the
audit must audit the institution’s an-
nual determinations for the period sub-
ject to the waiver that it satisfied the
90/10 rule in §600.5 and the other condi-
tions of institutional eligibility in
§600.7 and §668.8(e)(2), and disclose the
results of the audit of the 90/10 rule for
each year in accordance with
§668.23(d)(4).

(c) Criteria for granting the waiver. The
Secretary grants a waiver to an insti-
tution if the institution—

(1) Is not a foreign institution;

(2) Did not disburse $200,000 or more
of title IV, HEA program funds during
each of the two completed award years
preceding the institution’s waiver re-
quest;

(3) Agrees to keep records relating to
each award year in the unaudited pe-
riod for two years after the end of the
record retention period in §668.24(e) for
that award year;
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(4) Has participated in the title IV,
HEA programs under the same owner-
ship for at least three award years pre-
ceding the institution’s waiver request;

(5) Is financially responsible under
§668.171, and does not rely on the alter-
native standards of §668.175 to partici-
pate in the title IV, HEA programs;

(6) Is not on the reimbursement or
cash monitoring system of payment;

(7) Has not been the subject of a limi-
tation, suspension, fine, or termination
proceeding, or emergency action initi-
ated by the Department or a guarantee
agency in the three years preceding the
institution’s waiver request;

(8) Has submitted its compliance au-
dits and audited financial statements
for the previous two fiscal years in ac-
cordance with and subject to §668.23,
and no individual audit disclosed liabil-
ities in excess of $10,000; and

(9) Submits a letter of credit in the
amount determined in paragraph (d) of
this section, which must remain in ef-
fect until the Secretary has resolved
the audit covering the award years sub-
ject to the waiver.

(d) Letter of credit amount. For pur-
poses of this section, the letter of cred-
it amount equals 10 percent of the
amount of title IV, HEA program funds
the institution disbursed to or on be-
half of its students during the award
year preceding the institution’s waiver
request.

(e) Rescission of the waiver. (1) The
Secretary rescinds the waiver if the in-
stitution—

(i) Disburses $200,000 or more of title
IV, HEA program funds for an award
year;

(ii) Undergoes a change in ownership
that results in a change of control; or

(iii) Becomes the subject of an emer-
gency action or a limitation, suspen-
sion, fine, or termination action initi-
ated by the Department or a guarantee
agency.

(2) If the Secretary rescinds a waiver,
the rescission is effective on the last
day of the fiscal year in which the re-
scission takes place.

(f) Renewal. An institution may re-
quest a renewal of its waiver when it
submits its audits under paragraph (b)
of this section. The Secretary grants
the waiver if the audits and other in-
formation available to the Secretary
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show that the institution continues to
satisfy the criteria for receiving that
waiver.

(Authority: 20 U.S.C. 1094)
[64 FR 58618, Oct. 29, 1999]

§668.28 Non-Federal revenue (90/10).

(a) General—(1) Calculating the rev-
enue percentage. A proprietary institu-
tion meets the requirement in
§668.14(b)(16) that at least 10 percent of
its revenue is derived from sources
other than Federal funds by using the
formula in appendix C to this subpart
to calculate its revenue percentage for
its latest complete fiscal year. For pur-
poses of this section—

(i) For any fiscal year beginning on
or after January 1, 2023, Federal funds
used to calculate the revenue percent-
age include title IV, HEA program
funds and any other educational assist-
ance funds provided by a Federal agen-
cy directly to an institution or a stu-
dent including the Federal portion of
any grant funds provided by or admin-
istered by a non-Federal agency, except
for non-title IV Federal funds provided
directly to a student to cover expenses
other than tuition, fees, and other in-
stitutional charges. The Secretary
identifies the Federal agency and the
other educational assistance funds pro-
vided by that agency in a notice pub-
lished in the FEDERAL REGISTER, with
updates to that list published as need-
ed.

(ii) For any fiscal year beginning
prior to January 1, 2023, Federal funds
are limited to title IV, HEA program
funds.

(2) Disbursement rule. An institution
must use the cash basis of accounting
in calculating its revenue percentage
by—

(i) For each eligible student, count-
ing the amount of Federal funds the in-
stitution received to pay tuition, fees,
and other institutional charges during
its fiscal year—

(A) Directly from an agency identi-
fied under paragraph (a)(1)(i) of this
section; and

(B) Paid by a student who received
Federal funds; and

(ii) For each eligible student, count-
ing the amount of title IV, HEA pro-
gram funds the institution received to
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pay tuition, fees, and other institu-
tional charges during its fiscal year.
However, before the end of its fiscal
year, the institution must—

(A) Request funds under the advanced
payment method in §668.162(b)(2) or the
heightened cash monitoring method in
§668.162(d)(1) that the students are eli-
gible to receive and make any disburse-
ments to those students by the end of
the fiscal year; or

(B) For institutions under the reim-
bursement or heightened cash moni-
toring methods in §668.162(c) or (d)(2),
make disbursements to those students
by the end of the fiscal year and report
as Federal funds in the revenue cal-
culations the funds that the students
are eligible to receive before requesting
funds.

(3) Revenue generated from programs
and activities. The institution must
consider as revenue only those funds it
generates from—

(i) Tuition, fees, and other institu-
tional charges for students enrolled in
eligible programs as defined in §668.8;

(ii) Activities conducted by the insti-
tution that are necessary for the edu-
cation and training of its students pro-
vided those activities are—

(A) Conducted on campus or at a fa-
cility under the institution’s control;

(B) Performed under the supervision
of a member of the institution’s fac-
ulty;

(C) Required to be performed by all
students in a specific educational pro-
gram at the institution; and

(D) Related directly to services per-
formed by students; and

(iii) Funds paid by a student, or on
behalf of a student by a party unre-
lated to the institution, its owners, or
affiliates, for an education or training
program that is not eligible under
§668.8 and that does not include any
courses offered in an eligible program.
The non-eligible education or training
program must be provided by the insti-
tution, and taught by one of its in-
structors, at its main campus or one of
its approved additional locations, at
another school facility approved by the
appropriate State agency or accred-
iting agency, or at an employer facil-
ity. The institution may not count rev-
enue from a non-eligible education or
training program for which it merely

§668.28

provides facilities for test preparation
courses, acts as a proctor, or oversees a
course of self-study. The program
must—

(A) Be approved or licensed by the
appropriate State agency;

(B) Be accredited by an accrediting
agency recognized by the Secretary
under 34 CFR part 602;

(C) Provide an industry-recognized
credential or certification;

(D) Provide training needed for stu-
dents to maintain State licensing re-
quirements; or

(BE) Provide training needed for stu-
dents to meet additional licensing re-
quirements for specialized training for
practitioners who already meet the
general licensing requirements in that
field.

(4) Application of funds. The institu-
tion must presume that any Federal
funds it disburses, or delivers to a stu-
dent, or determines was provided to a
student by another Federal source, will
be used to pay the student’s tuition,
fees, or institutional charges up to the
amount of those Federal funds if a stu-
dent makes a payment to the institu-
tion, except to the extent that the stu-
dent’s tuition, fees, or other charges
are satisfied by—

(i) Grant funds provided by—

(A) Non-Federal public agencies that
do not include Federal or institutional
funds, unless the Federal portion of
those grant funds can be determined,
and that portion of Federal funds is in-
cluded as Federal funds under this sec-
tion. If the Federal funds cannot be de-
termined no amount of the grant funds
may be included under this section; or

(B) Private sources unrelated to the
institution, its owners, or affiliates;

(ii) Funds provided under a contrac-
tual arrangement with the institution
and a Federal, State, or local govern-
ment agency for the purpose of pro-
viding job training to low-income indi-
viduals who need that training;

(iii) Funds used by a student from a
savings plan for educational expenses
established by or on behalf of the stu-
dent if the savings plan qualifies for
special tax treatment under the Inter-
nal Revenue Code of 1986; or

(iv) Institutional scholarships that
meet the requirements in paragraph
(a)(b)(iv) of this section.
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(5) Revenue generated from institutional
aid. The institution may include the
following institutional aid as revenue:

(i) For loans made to students and
credited in full to the students’ ac-
counts at the institution and used to
satisfy tuition, fees, and other institu-
tional charges, the principal payments
made on those loans by current or
former students that the institution
received during the fiscal year, if the
loans are—

(A) Bona fide as evidenced by stand-
alone repayment agreements between
the students and the institution that
are enforceable promissory notes;

(B) Issued at intervals related to the
institution’s enrollment periods;

(C) Subject to regular loan repay-
ments and collections by the institu-
tion; and

(D) Separate from the enrollment
contracts signed by the students.

(ii) Funds from an income share
agreement or any other alternative fi-
nancing agreement in which the agree-
ment is with the institution only or
with any entity or individual in the in-
stitution’s ownership tree, or with any
common ownership of the institution
and the entity providing the funds, or
if the entity or another entity with
common ownership has any other rela-
tionships or agreements with the insti-
tution, provided that—

(A) The institution clearly identifies
the student’s institutional charges, and
those charges are the same or less than
the stated rate for institutional
charges;

(B) The agreement clearly identifies
the maximum time and maximum
amount a student would be required to
pay, including the implied or imputed
interest rate and any fees and revenue
generated for a related third-party, the
institution, or any entity described in
paragraph (a)(5)(ii) introductory text,
for that maximum time period; and

(C) All payments are applied with a
portion allocated to the return of cap-
ital and a portion allocated to profit.
Revenue, interest, and fees are not in-
cluded in the calculation.

(iii) For scholarships provided by the
institution in the form of monetary aid
and based on the academic achieve-
ment or financial need of its students,
the amount disbursed to students dur-
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ing the fiscal year. The scholarships
must be disbursed from an established
restricted account and may be included
as revenue only to the extent that the
funds in that account represent—

(A) Designated funds from an outside
source that is unrelated to the institu-
tion, its owners, or its affiliates; or

(B) Income earned on those funds.

(6) Funds excluded from revenues. For
the fiscal year, the institution does not
include—

(i) The amount of Federal Work
Study (FWS) wages paid directly to the
student. However, if the institution
credits the student’s account with FWS
funds, those funds are included as rev-
enue;

(ii) The amount of funds received by
the institution from a State under the
LEAP, Special Leveraging Educational
Assistance Partnership (SLEAP), or
Grants for Access and Persistence
(GAP) program;

(iii) The amount of institutional
funds used to match Federal education
assistance funds;

(iv) The amount of Federal education
assistance funds refunded to students
or returned to the Secretary under
§668.22 or required to be returned under
the applicable program;

(v) The amount the student is
charged for books, supplies, and equip-
ment unless the institution includes
that amount as tuition, fees, or other
institutional charges;

(vi) Any amount from the proceeds of
the factoring or sale of accounts re-
ceivable or institutional loans, regard-
less of whether the loans were sold
with or without recourse;

(vii) Any amount from the sale of an
income share agreement or other fi-
nancing agreement; or

(viii) Any funds, including loans, pro-
vided by a third party related to the in-
stitution, its owners, or affiliates to a
student in any form.

(b) [Reserved]

(c) Sanctions. If an institution does
not derive at least 10 percent of its rev-
enue from sources other than Federal
funds—

(1) For two consecutive fiscal years,
it loses its eligibility to participate in
the title IV, HEA programs for at least
two fiscal years. To regain eligibility,
the institution must demonstrate that
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it complied with the State licensure
and accreditation requirements under
34 CFR 600.5(a)(4) and (6), and the finan-
cial responsibility requirements under
subpart L of this part, for a minimum
of two fiscal years after the fiscal year
it became ineligible;

(2) For any fiscal year, it becomes
provisionally certified under
§668.13(c)(1)(ii) for the two fiscal years
after the fiscal year it failed to satisfy
the revenue requirement in this sec-
tion. However, the institution’s provi-
sional certification terminates on—

(i) The expiration date of the institu-
tion’s program participation agree-
ment that was in effect on the date the
Secretary determined the institution
failed the requirement of this section;
or

(ii) The date the institution loses its
eligibility to participate under para-
graph (c¢)(1) of this section;

(3) For any fiscal year, it must notify
students of the possibility of loss of
title IV eligibility;

(4) For any fiscal year, it must report
the failure no later than 45 days after
the end of its fiscal year, or imme-
diately thereafter if subsequent infor-
mation is obtained that shows an insti-
tution incorrectly determined that it
passed the revenue requirement in this
section for the prior fiscal year; and

(5) It is liable for any title IV, HEA
program funds it disburses after the
last day of the fiscal year it becomes
ineligible to participate in the title IV,
HEA program under paragraph (c)(1) of
this section, excluding any funds the
institution was entitled to disburse
under §668.26.

[87 FR 65490, Oct. 28, 2022]

§668.29 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
the subpart or the application of its
provisions to any person, act, or prac-
tice shall not be affected thereby.

[84 FR 58932, Nov. 1, 2019]
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APPENDIX A TO SUBPART B OF PART
668—STANDARDS FOR AUDIT OF GOV-
ERNMENTAL ORGANIZATIONS, PRO-
GRAMS, ACTIVITIES, AND FUNCTIONS
(GAO)

Part I1I Chapter 3—Independence

(a) The Third general standard for govern-
mental auditing is: In matters relating to
the audit work, the audit organization and
the individual auditors shall maintain an
independent attitude.

(b) This standard places upon the auditor
and the audit organization the responsibility
for maintaining sufficient independence so
that their opinions, conclusions, judgments,
and recommendations will be impartial. If
the auditor is not sufficiently independent to
produce unbiased opinions, conclusions, and
judgments, he should state in a prominent
place in the audit report his relationship
with the organization or officials being au-
dited.?!

(c) The auditor should consider not only
whether his or her own attitude and beliefs
permit him or her to be independent but also
whether there is anything about his or her
situation which would lead others to ques-
tion his or her independence. Both situations
deserve consideration since it is important
not only that the auditor be, in fact, inde-
pendent and impartial but also that other
persons will consider him or her so.

(d) There are three general classes of im-
pairments that the auditor needs to con-
sider; these are personal, external, and orga-
nizational impairments. If one or more of
these are of such significance as to affect the
auditor’s ability to perform his or her work
and report its results impartially, he or she
should decline to perform the audit or indi-
cate in the report that he or she was not
fully independent.

Personal Impairments

There are some circumstances in which an
auditor cannot be impartial because of his or
her views or his or her personal situation.
These circumstances might include:

1. Relationships of an official, professional,
and/or personal nature that might cause the
auditor to limit the extent or character of
the inquiry, to limit disclosure, or to weaken
his or her findings in any way.

1If the auditor is not fully independent be-

cause he or she is an employee of the audited
entity, it will be adequate disclosure to so
indicate. If the auditor is a practicing cer-
tified public accountant, his or her conduct
should be governed by the AICPA ‘‘State-
ments on Auditing Procedure.”’
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2. Preconceived ideas about the objectives
or quality of a particular operation or per-
sonal likes or dislikes of individuals, groups,
or objectives of a particular program.

3. Previous involvement in a decision-
making or management capacity in the oper-
ations of the governmental entity or pro-
gram being audited.

4. Biases and prejudices, including those
induced by political or social convictions,
which result from employment in or loyalty
to a particular group, entity, or level of gov-
ernment.

5. Actual or potential restrictive influence
when the auditor performs preaudit work
and subsequently performs a post audit.

6. Financial interest, direct or indirect, in
an organization or facility which is bene-
fiting from the audited programs.

External Impairments

External factors can restrict the audit or
impinge on the auditor’s ability to form
independent and objective opinions and con-
clusions. For example, under the following
conditions either the audit itself could be ad-
versely affected or the auditor would not
have complete freedom to make an inde-
pendent judgment. 2

1. Interference or other influence that im-
properly or imprudently eliminates, re-
stricts, or modifies the scope or character of
the audit.

2. Interference with the selection or appli-
cation of audit procedures of the selection of
activities to be examined.

3. Denial of access to such sources of infor-
mation as books, records, and supporting
documents or denial or opportunity to ob-
tain explanations by officials and employees
of the governmental organization, program,
or activity under audit.

4. Interference in the assignment of per-
sonnel to the audit task.

5. Retaliatory restrictions placed on funds
or other resources dedicated to the audit op-
eration.

6. Activity to overrule or significantly in-
fluence the auditors judgment as to the ap-
propriate content of the audit report.

7. Influences that place the auditor’s con-
tinued employment in jeopardy for reasons
other than competency or the need for audit
services.

8. Unreasonable restriction on the time al-
lowed to competently complete an audit as-
signment.

Organizational Impairments

(a) The auditor’s independence can be af-
fected by his or her place within the organi-

2Some of these situations may constitute
justifiable limitations on the scope of the
work. In such cases the limitation should be
identified in the auditor’s report.
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zational structure of governments. Auditors
employed by Federal, State, or local govern-
ment units may be subject to policy direc-
tion from superiors who are involved either
directly or indirectly in the government
management process. To achieve maximum
independence such auditors and the audit or-
ganization itself not only should report to
the highest practicable echelon within their
government but should be organizationally
located outside the line-management func-
tion of the entity under audit.

(b) These auditors should also be suffi-
ciently removed from political pressures to
ensure that they can conduct their auditing
objectively and can report their conclusions
completely without fear of censure. When-
ever feasible they should be under a system
which will place decisions on compensation,
training, job tenure, and advancement on a
merit basis.

(c) When independent public accountants
or other independent professionals are en-
gaged to perform work that includes inquir-
ies into compliance with applicable laws and
regulations, efficiency and economy of oper-
ations, or achievement of program results,
they should be engaged by someone other
than the officials responsible for the direc-
tion of the effort being audited. This practice
removes the pressure that may result if the
auditor must criticize the performance of
those by whom he or she was engaged. To re-
move this obstacle to independence, govern-
ments should arrange to have auditors en-
gaged by officials not directly involved in
operations to be audited.

[61 FR 41921, Nov. 19, 1986. Redesignated at 65
FR 65650, Nov. 1, 2000]

APPENDIX B TO SUBPART B OF PART
668—APPENDIX I, STANDARDS FOR
AUDIT OF GOVERNMENTAL ORGANIZA-
TIONS, PROGRAMS, ACTIVITIES, AND
FUNCTIONS (GAO)

Qualifications of Independent Auditors Engaged
by Governmental Organizations

(a) When outside auditors are engaged for
assignments requiring the expression of an
opinion on financial reports of governmental
organizations, only fully qualified public ac-
countants should be employed. The type of
qualifications, as stated by the Comptroller
General, deemed necessary for financial au-
dits of governmental organizations and pro-
grams is quoted below:

‘“‘Such audits shall be conducted * * * by
independent certified public accountants or
by independent licensed public accountants,
licensed on or before December 31, 1970, who
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are certified or licensed by a regulatory au-
thority of a State or other political subdivi-
sion of the United States: Except that inde-
pendent public accountants licensed to prac-
tice by such regulatory authority after De-
cember 31, 1970, and persons who although
not so certified or licensed, meet, in the
opinion of the Secretary, standards of edu-
cation and experience representative of the
highest prescribed by the licensing authori-
ties of the several States which provide for
the continuing licensing of public account-
ants and which are prescribed by the Sec-
retary in appropriate regulations may per-
form such audits until December 31, 1975;
Provided, That if the Secretary deems it nec-
essary in the public interest, he may pre-
scribe by regulations higher standard than
those required for the practice of public ac-
countancy by the regulatory authorities of
the States.””1

(b) The standards for examination and
evaluation require consideration of applica-
ble laws and regulations in the auditor’s ex-
amination. The standards for reporting re-
quire a statement in the auditor’s report re-
garding any significant instances of non-
compliance disclosed by his or her examina-
tion and evaluation work. What is to be in-
cluded in this statement requires judgment.
Significant instances of noncompliance, even

Pt. 668, Subpt. B, App. C

those not resulting in legal liability to the
audited entity, should be included. Minor
procedural noncompliance need not be dis-
closed.

(c) Although the reporting standard is gen-
erally on an exception basis—that only non-
compliance need be reported—it should be
recognized that governmental entities often
want positive statements regarding whether
or not the auditor’s tests disclosed instances
of noncompliance. This is particularly true
in grant programs where authorizing agen-
cies frequently want assurance in the audi-
tor’s report that this matter has been con-
sidered. For such audits, auditors should ob-
tain an understanding with the authorizing
agency as to the extent to which such posi-
tive comments on compliance are desired.
When coordinated audits are involved, the
audit program should specify the extent of
comments that the auditor is to make re-
garding compliance.

(d) When noncompliance is reported, the
auditor should place the findings in proper
perspective. The extent of instances of non-
compliance should be related to the number
of cases examined to provide the reader with
a basis for judging the prevalence of non-
compliance.

[45 FR 86856, Dec. 31, 1980. Redesignated at 65
FR 65650, Nov. 1, 2000]

APPENDIX C TO SUBPART B OF PART 668—90/10 REVENUE CALCULATION

SECTION 1: SAMPLE STUDENT ACCOUNT AT THE INSTITUTION/FUNDS APPLIED IN PRIORITY ORDER

1Letter (B-148144, September 15, 1970) from
the Comptroller General to the heads of Fed-
eral departments and agencies. The reference

to ‘‘Secretary’” means the head of the de-

partment or agency.
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Line item in the sam-

Amount in the

ple sample
Funds Applied First
Grant funds for the student from non-Federal public agencies or private sources 2,200.00
independent of the institution.
Funds provided for the student under a contractual arrangement with a Federal,
State, or local government agency for the purpose of providing job training to low-
income individuals.
Funds used by a student from savings plans for educational expenses established
by or on behalf of the student that qualify for special tax treatment under the In-
ternal Revenue Code.
8 Qualified institutional scholarships disbursed to the student ..............ccccccciiiiiiis 500.00
Adjustment: If the amount of Total Funds Applied First is more than Tuition and
Fees, then Adjusted Total Funds Applied First is reduced by the amount over Tui-
tion and Fees.
Total Funds Applied FirSt .........ccoiiiiiiiiii s 2,700.00
Title IV Aid
1. Prior Year Title IV Carried Over Credit Balance 1,000.00
9 Federal Direct Loan .............. 1,500.00
7 .. Federal Pell Grant . 1,700.00
5 FSEOG (subject to matching reduction) ($500 —$375 FSEOG and $125 Institu- 500.00
tional Match)
Federal Work Study Applied to Tuition and Fees (subject to matching reduction).
5. Adjustment: The amount of FSEOG funds disbursed to a student and the amount of —125.00
FWS funds credited to the student’s account are reduced by the amount of the
institutional matching funds.
Adjustment: If the amount of Adjusted Total Funds Applied First + Total Student
Title IV Revenue is more than Tuition and Fees, then Adjusted Total Student Title
IV Revenue is reduced by the amount over Tuition and Fees.
Adjustment: If Title IV funds are returned for a student under § 668.22, then Student
Title IV Revenue is reduced by the amount returned.
Adjusted Total Title IV AId .....cooiiiii e 4,575.00
Other Federal Funds Paid Directly to the Institution
4o Federal FuNds 1 ... 2,000.00
11 e Federal Funds 2 .. e ————— 3,725.00
Adjustment: If the amount of Adjusted Total Funds Applied First + Adjusted Total
Student Title IV Revenue + Total Other Federal Funds Paid Directly to the Institu-
tion is more than Tuition and Fees, then Adjusted Total Other Federal Funds
Paid Directly to the Institution is reduced by the amount over Tuition and Fees.
Adjusted Total Other Federal Funds Paid Directly to the Institution .. 5,725.00
Other Federal Funds Paid to Student
Federal Funds 3 . 500.00
Federal Funds 4 .. . 3,700.00
Adjustment: If the amount of Adjusted Funds Applied First + Adjusted Student Title —200.00
IV Revenue + Adjusted Total Other Federal Funds Paid Directly to the Institution
+ Total Other Federal Funds Paid Directly to Student is more than Tuition and
Fees, then Adjusted Federal Funds Paid Directly to Student is reduced by the
amount over Tuition and Fees.
Adjusted Total Other Federal Funds Paid Directly to Student ...........cccoeiiiiiiiiiiiiiiicccce 4,000.00
Cash Payments
Student payments RS T U RON 175.00
Adjustment: The amount of FSEOG funds disbursed to a student and the amount of 125.00
FWS funds credited to the student’s account are added to cash for the institu-
tional matching funds.
Adjustment: If the amount of Adjusted Total Funds Applied First + Adjusted Total —300.00

Student Title IV Revenue + Adjusted Total Other Federal Funds Paid Directly to

the Institution + Adjusted Total Other Federal Funds Paid to Student + Total

Cash and Other Non- Title Payments are more than Tuition and Fees, then Ad-

justed Total Cash and Other Non-Title Payments is reduced by the amount over.
Tuition and Fees .

Adjusted Total Cash and Other Non-Title IV Aid ...
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Line item in the sam-
ple

Amount in the
sample

Adjusted
Total All
Federal
and Cash
Payments.

17,000.00.

SECTION 2—REVENUE BY SOURCE—ONE STUDENT EXAMPLE

Line item in the
sample

Amount disbursed

Adjusted amount

Student Title IV Revenue

1. Title IV Credit Balance Carried Over from Prior Year 1,000.00 1,000.00
9 Federal Direct Loan 1,500.00 1,500.00
7 Federal Pell Grant . 1,700.00 1,700.00
5.. FSEOG (federal pomon only) ...... 375.00 375.00
Total Student Title [V REVENUE ............ccciiiiiiiiicc e 4,575.00 4,575.00
Federal Funds Paid Directly to the Institution
Federal Funds 1 2,000.00 2,000.00
Federal FUNAS 2 ..o 3,725.00 3,725.00
Total Student Federal Funds Paid Directly to the Institution ............cccccooecineincnnee 5,725.00 5,725.00
Student Federal Funds Paid Directly to the Student
Federal FUNAS 3 ..o 500.00 500.00
Federal FUNAS 4 .........cccooiiiiiii e 3,700.00 3,700.00
Refunds Paid to StUdent ..........ccccciiiiiiiiiiiiiiiciieiins | e —200.00
Adjusted Student Federal Funds Paid Directly to Student ..........c.ccccoeivcciniinnennnes 4,200.00 4,000.00
Adjusted Student Federal REVENUE ..........ccrueiruerieiiiieierieerieeeeesie s 14,500.00 14,300.00
Student Non-Federal Revenue
12 s Grant funds for the student from non-Federal public agencies or 2,200.00 2,200.00
private sources independent of the institution.
Institutional scholarships disbursed to the student 500.00 500.00
Student payments  ............... 300.00 0
Student NON-Title IV REVENUE ......cccviiiiiiiiieiieeieeteceeee ettt 3,000.00 2,700.00
Total Federal and Non-Federal Revenue ............cccccociiviiniiiniciniciiencies 17,500.00 17,000.00

SECTION 2—REVENUE BY SOURCE—CALCULATION

Amount disbursed

Adjusted amount

Student Title IV Revenue

Title IV Credit Balance Carried Over from Prior Year 45,000.00 45,0000.00
Federal Direct Loan .... 1,500,000.00 1,500,000.00
Federal Pell Grant ...... 400,700.00 400,700.00
FSEOG (subject to matching reductlon) ................... 11,500.00 8,625.00

Total Student Title IV ReVENUE .......ccccociviiiiiiiiiicice e 1,957,200.00 1,954,325.00
Refunds Paid to StUAENtS ..........cciiiiiiiiiii s | s —35,500.00

Student Federal Funds Paid Directly to Student

Federal FUNAS 3 ..ottt b et a et e e s e e aeeesaaeteesaseesaeeesnaans 50,000.00 50,000.00
Federal FUNAS 4 .......oooiiiieiee ettt ettt ettt ettt nb e enes 3,700.00 3,700.00

Total Student Federal Funds Paid Directly to Student 53,700.00 53,700.00
Refunds Paid to StUAENt .........ccccoiiiiiiiiii s | e —200.00
Adjusted Student Federal Funds Paid Dlrectly to Student 53,700.00 53,500.00
Adjusted Student Federal Revenue 3,575,625.00 3,517,050.00
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SECTION 2—REVENUE BY SOURCE—CALCULATION—Continued

Amount disbursed

Adjusted amount

Adjusted Student Title IV REVENUE ........coceiiiiiiiiiiiieeeee e 1,957,200.00 1,918,825.00
Federal Funds Paid Directly to the Institution
Federal FUNAS 1 ..o 200,000.00 200,000.00
Federal Funds 2 . 1,355,725.00 1,355,725.00
Federal Portion of Other FUNds ..o 9,000.00 9,000.00
Total Student Federal Funds Paid Directly to the Institution ..............ccccceeeis 1,564,725.00 1,564,725.00
Refunds Paid to Students FRTRUSPRVRPITS IO . —20,000.00
Adjusted Student Title IV Federal Funds Paid Directly to the Institution 1,564,725.00 1,544,725.00
Revenue From Other Sources (Totals for the Fiscal Year)
Activities conducted by the institution that are necessary for education and training ..... 25,000.00 25,000.00
Funds paid to the institution by, or on behalf of, students for education and training in
qualified non-Title IV eligible programs .......... e 143,000.00 143,000.00
Revenue from Other SOUICES ...........ccccciiiiiiiiiiiccs e 168,000.00 168,000.00
Adjusted Non-Federal Revenue and Revenue from Other SOUrCes ...........coceeeveierenenes 587,800.00 559,500.00
Total Federal and Non-Federal REVENUE ...........ccoveeiieiieiiiieiieccieeeieeeee e 4,163,425.00 4,076,550.00
Student non-Federal revenue Amount Adjusted amount
Grant funds for the student from non-Federal public agencies or private sources inde-
pendent of the institution.
—State Grant (9.0451 percent Federal FUNAS) .........cccccriiieiiiiiniiinceecceeeseeceee 99,500.00 90,500.00
—ABC Scholarship ...... s 500.00 500.00
Funds provided for the student under a contractual arrangement with a Federal, State,
or local government agency for the purpose of providing job training to low-income
individuals.
Funds used by a student from savings plan for educational expenses established by or
on behalf of the student that qualify for special tax treatment under the Internal Rev-
enue Code.
Qualified institutional scholarships disbursed to the student ............ccccooeiiiiiiiine 500.00 500.00
Student payments
—Third Party Loans ..... s 50,000.00 50,000.00
—Third Party Loans-related Party/Institutional Loans 107,000.00 100,000.00
—ISA Institutional or Related Party . . 37,000.00 25,000.00
—ISA ... 75,000.00 75,000.00
—SHUAENTE CASN ... s 50,300.00 50,300.00
Student Non-Title IV REVENUE ........coovieiieeiieiecieecte ettt 419,800.00 391,800.00
Refunds Paid to STUdENt ............ccociiiiiiiiiiiic s —300.00
Adjusted Non-Federal REVENUE ...........cccioiiuiiiiiiiciiicieiece e 419,800.00 391,500.00

Numerator 3,517,050.
Denominator 4,076,550 = 86.27 percent.

SECTION 3—CALCULATING THE REVENUE PERCENTAGE

X Adjusted Student Federal Revenue* + X Adjusted Student Federal Revenue + X Adjusted
Non-Federal Revenue and Revenue from Other Sources = 90/10 Revenue Percentage.

*Adjusted Student Federal Revenue = Adjusted Student Title IV Revenue + Adjusted Other Federal Funds Paid Directly to

the Institution + Adjusted Other Federal Funds Paid Directly to Student

X Adjusted Student Federal Revenue = The sum of the amounts of all Federal funds, as adjusted, for each student at the
institution during the fiscal year to whom the institution disbursed Title IV Aid and Other Federal Funds and Federal funds

that students directly receive.

X Adjusted Non-Federal Revenue = The sum of the amounts of items applied first and adjusted cash payments for each
student at the institution during the fiscal year whose non-Federal funds were used to pay all or some of those student’s

Tuition and Fee charges.

[87 FR 65492, Oct. 28, 2022]
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Subpart C—Student Eligibility

SOURCE: 60 FR 61810, Dec. 1, 1995, unless
otherwise noted.

§668.31 Scope.

This subpart contains rules by which
a student establishes eligibility for as-
sistance under the title IV, HEA pro-
grams. In order to qualify as an eligible
student, a student must meet all appli-
cable requirements in this subpart.

(Authority: 20 U.S.C. 1091)

§668.32 Student eligibility.

A student is eligible to receive Title
IV, HEA program assistance if the stu-
dent either meets all of the require-
ments in paragraphs (a) through (m) of
this section or meets the requirement
in paragraph (n) of this section as fol-
lows:

(a)(1) (i) Is a regular student enrolled,
or accepted for enrollment, in an eligi-
ble program at an eligible institution;

(ii) For purposes of the FFEL and Di-
rect Loan programs, is enrolled for no
longer than one twelve-month period in
a course of study necessary for enroll-
ment in an eligible program; or

(iii) For purposes of the Federal Per-
kins Loan, FWS, FFEL, and Direct
Loan programs, is enrolled or accepted
for enrollment as at least a half-time
student at an eligible institution in a
program necessary for a professional
credential or certification from a State
that is required for employment as a
teacher in an elementary or secondary
school in that State; and

(2) For purposes of the ACG, National
SMART Grant, FFEL, and Direct Loan
programs, is at least a half-time stu-
dent.

(b) Is not enrolled in either an ele-
mentary or secondary school.

(c)(1) For purposes of the ACG, Na-
tional SMART Grant, and FSEOG pro-
grams, does not have a baccalaureate
or first professional degree;

(2) For purposes of the Federal Pell
Grant Program—

(1)(A) Does not have a baccalaureate
or first professional degree; or

(B) Is enrolled in a postbaccalaureate
teacher certificate or licensing pro-
gram as described in 34 CFR 690.6(c);
and

34 CFR Ch. VI (7-1-25 Edition)

(ii) If the student is a confined or in-
carcerated individual as defined in 34
CFR 600.2, is enrolled in an eligible
prison education program as defined in
§668.236;

(3) For purposes of the Federal Per-
kins Loan, FFEL, and Direct Loan pro-
grams, is not incarcerated; and

(4) For the purposes of the TEACH
Grant program—

(i) For an undergraduate student
other than a student enrolled in a post-
baccalaureate program, has not com-
pleted the requirements for a first bac-
calaureate degree; or

(ii) For the purposes of a student in a
first post-baccalaureate program, has
not completed the requirements for a
post-baccalaureate program as de-
scribed in 34 CFR 686.2(d).

(d) Satisfies the citizenship and resi-
dency requirements contained in
§668.33 and subpart I of this part.

(e)(1) Has a high school diploma or its
recognized equivalent;

(2) Has obtained a passing score spec-
ified by the Secretary on an independ-
ently administered test in accordance
with subpart J of this part, and ei-
ther—

(i) Was first enrolled in an eligible
program before July 1, 2012; or

(ii) Is enrolled in an eligible career
pathway program as defined in §668.2;

(3) Is enrolled in an eligible institu-
tion that participates in a State proc-
ess approved by the Secretary under
subpart J of this part, and either—

(i) Was first enrolled in an eligible
program before July 1, 2012; or

(ii) Is enrolled in an eligible career
pathway program as defined in §668.2;

(4) Was home-schooled, and either—

(i) Obtained a secondary school com-
pletion credential for home school
(other than a high school diploma or
its recognized equivalent) provided for
under State law; or

(ii) If State law does not require a
home-schooled student to obtain the
credential described in paragraph
(e)(4)(i) of this section, has completed a
secondary school education in a home
school setting that qualifies as an ex-
emption from compulsory attendance
requirements under State law; or

(5) Has been determined by the insti-
tution to have the ability to benefit
from the education or training offered
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by the institution based on the satis-
factory completion of 6 semester hours,
6 trimester hours, 6 quarter hours, or
225 clock hours that are applicable to-
ward a degree or certificate offered by
the institution, and either—

(i) Was first enrolled in an eligible
program before July 1, 2012; or

(ii) Is enrolled in an eligible career
pathway program as defined in §668.2.

(f) Maintains satisfactory academic
progress in his or her course of study
according to the institution’s published
standards of satisfactory academic
progress that meet the requirements of
§668.34.

(g) Except as provided in §668.35—

(1) Is not in default, and certifies
that he or she is not in default, on a
loan made under any title IV, HEA
loan program;

(2) Has not obtained loan amounts
that exceed annual or aggregate loan
limits made under any title IV, HEA
loan program;

(3) Does not have property subject to
a judgment lien for a debt owed to the
United States; and

(4) Is not liable for a grant or Federal
Perkins loan overpayment. A student
receives a grant or Federal Perkins
loan overpayment if the student re-
ceived grant or Federal Perkins loan
payments that exceeded the amount he
or she was eligible to receive; or if the
student withdraws, that exceeded the
amount he or she was entitled to re-
ceive for non-institutional charges.

(h) Files a Statement of Educational
Purpose in accordance with the in-
structions of the Secretary.

(i) Has a correct social security num-
ber as determined under §668.36, except
that this requirement does not apply to
students who are residents of the Fed-
erated States of Micronesia, Republic
of the Marshall Islands, or the Republic
of Palau.

(j) Satisfies the Selective Service
registration requirements contained in
§668.37, and, if applicable, satisfies the
requirements of §668.38 and §668.39 in-
volving enrollment in telecommuni-
cation and correspondence courses and
a study abroad program, respectively.

(k) Satisfies the program specific re-
quirements contained in—

(1) 34 CFR 674.9 for the Federal Per-
kins Loan program;

§668.33

(2) 34 CFR 675.9 for the FWS program;

(3) 34 CFR 676.9 for the FSEOG pro-
gram;

(4) 34 CFR 682.201 for the FFEL pro-
grams;

(6) 34 CFR 685.200 for the William D.
Ford Federal Direct Lioan programs;

(6) 34 CFR 690.75 for the Federal Pell
Grant program;

(7) 34 CFR 691.75 for the ACG and Na-
tional SMART Grant programs;

(8) 34 CFR 692.40 for the LEAP pro-
gram; and

(9) 34 CFR 686.11 for the TEACH
Grant program.

(1) Is not ineligible under §668.40.

(m) In the case of a student who has
been convicted of, or has pled nolo
contendere or guilty to, a crime involv-
ing fraud in obtaining title IV, HEA
program assistance, has completed the
repayment of such assistance to:

(1) The Secretary; or

(2) The holder, in the case of a title
IV, HEA program loan.

(n) Is enrolled in a comprehensive
transition and postsecondary program
under subpart O of this part and meets
the student eligibility criteria in that
subpart.

[60 FR 61810, Dec. 1, 1995, as amended at 63
FR 40624, July 29, 1998; 64 FR 57358, Oct. 22,
1999; 64 FR 58291, Oct. 28, 1999; 67 FR 67073,
Nov. 1, 2002; 71 FR 38002, July 3, 2006; 71 FR
45696, Aug. 9, 2006; 73 FR 35493, June 23, 2008;
74 FR 20221, May 1, 2009; 74 FR 55942, Oct. 29,
2009; 75 FR 66952, Oct. 29, 2010; 87 FR 65495,
Oct. 28, 2022; 88 FR 74700, Oct. 31, 2023]

§668.33 Citizenship and residency re-
quirements.

(a) Except as provided in paragraph
(b) of this section, to be eligible to re-
ceive title IV, HEA program assistance,
a student must—

(1) Be a citizen or national of the
United States; or

(2) Provide evidence from the U.S.
Immigration and Naturalization Serv-
ice that he or she—

(i) Is a permanent resident of the
United States; or

(ii) Is in the United States for other
than a temporary purpose with the in-
tention of becoming a citizen or perma-
nent resident;

(b)(1) A citizen of the Federated
States of Micronesia, Republic of the
Marshall Islands, or the Republic of
Palau is eligible to receive funds under
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the FWS, FSEOG, and Federal Pell
Grant programs if the student attends
an eligible institution in a State, or a
public or nonprofit private eligible in-
stitution of higher education in those
jurisdictions.

(2) A student who satisfies the re-
quirements of paragraph (a) of this sec-
tion is eligible to receive funds under
the FWS, FSEOG, and Federal Pell
Grant programs if the student attends
a public or nonprofit private eligible
institution of higher education in the
Federated States of Micronesia, Repub-
lic of the Marshall Islands, or the Re-
public of Palau.

(c)(1) If a student asserts that he or
she is a citizen of the United States on
the Free Application for Federal Stu-
dent Aid (FAFSA), the Secretary at-
tempts to confirm that assertion under
a data match with the Social Security
Administration. If the Social Security
Administration confirms the student’s
citizenship, the Secretary reports that
confirmation to the institution and the
student.

(2) If the Social Security Administra-
tion does not confirm the student’s
citizenship assertion under the data
match with the Secretary, the student
can establish U.S. citizenship by sub-
mitting documentary evidence of that
status to the institution. Before deny-
ing title IV, HEA assistance to a stu-
dent for failing to establish citizenship,
an institution must give a student at
least 30 days notice to produce evi-
dence of U.S. citizenship.

(Authority: 20 U.S.C. 1091, 5 U.S.C. 552a)

[62 FR 45727, Dec. 1, 1987, as amended at 71
FR 38002, July 3, 2006; 74 FR 20221, May 1,
2009]

§668.34 Satisfactory
progress.

(a) Satisfactory academic progress pol-
icy. An institution must establish a
reasonable satisfactory academic
progress policy for determining wheth-
er an otherwise eligible student is
making satisfactory academic progress
in his or her educational program and
may receive assistance under the title
IV, HEA programs. The Secretary con-
siders the institution’s policy to be
reasonable if—

(1) The policy is at least as strict as
the policy the institution applies to a

academic

34 CFR Ch. VI (7-1-25 Edition)

student who is not receiving assistance
under the title IV, HEA programs;

(2) The policy provides for consistent
application of standards to all students
within categories of students, e.g., full-
time, part-time, undergraduate, and
graduate students, and educational
programs established by the institu-
tion;

(3) The policy provides that a stu-
dent’s academic progress is evaluated—

(i) At the end of each payment period
if the educational program is either
one academic year in length or shorter
than an academic year; or

(ii) For all other educational pro-
grams, at the end of each payment pe-
riod or at least annually to correspond
with the end of a payment period;

(4)(i) The policy specifies the grade
point average (GPA) that a student
must achieve at each evaluation, or if
a GPA is not an appropriate quali-
tative measure, a comparable assess-
ment measured against a norm; and

(ii) If a student is enrolled in an edu-
cational program of more than two
academic years, the policy specifies
that at the end of the second academic
year, the student must have a GPA of
at least a ‘“C” or its equivalent, or
have academic standing consistent
with the institution’s requirements for
graduation;

(5) The policy specifies—

(i) For all programs, the maximum
timeframe as defined in paragraph (b)
of this section; and

(ii) For a credit hour program using
standard or nonstandard terms that is
not a subscription-based program, the
pace, measured at each evaluation, at
which a student must progress through
his or her educational program to en-
sure that the student will complete the
program within the maximum time-
frame, calculated by either dividing
the cumulative number of hours the
student has successfully completed by
the cumulative number of hours the
student has attempted or by deter-
mining the number of hours that the
student should have completed by the
evaluation point in order to complete
the program within the maximum
timeframe. In making this calculation,
the institution is not required to in-
clude remedial courses;

428



Ofc. of Postsecondary Educ., Education

(6) The policy describes how a stu-
dent’s GPA and pace of completion are
affected by course incompletes, with-
drawals, or repetitions, or transfers of
credit from other institutions. Credit
hours from another institution that
are accepted toward the student’s edu-
cational program must count as both
attempted and completed hours;

(7) Except as provided in paragraphs
(¢) and (d) of this section, the policy
provides that, at the time of each eval-
uation, a student who has not achieved
the required GPA, or who is not suc-
cessfully completing his or her edu-
cational program at the required pace,
is no longer eligible to receive assist-
ance under the title IV, HEA programs;

(8) If the institution places students
on financial aid warning, or on finan-
cial aid probation, as defined in para-
graph (b) of this section, the policy de-
scribes these statuses and that—

(i) A student on financial aid warning
may continue to receive assistance
under the title IV, HEA programs for
one payment period despite a deter-
mination that the student is not mak-
ing satisfactory academic progress. Fi-
nancial aid warning status may be as-
signed without an appeal or other ac-
tion by the student; and

(ii) A student on financial aid proba-
tion may receive title IV, HEA pro-
gram funds for one payment period.
While a student is on financial aid pro-
bation, the institution may require the
student to fulfill specific terms and
conditions such as taking a reduced
course load or enrolling in specific
courses. At the end of one payment pe-
riod on financial aid probation, the stu-
dent must meet the institution’s satis-
factory academic progress standards or
meet the requirements of the academic
plan developed by the institution and
the student to qualify for further title
IV, HEA program funds;

(9) If the institution permits a stu-
dent to appeal a determination by the
institution that he or she is not mak-
ing satisfactory academic progress, the
policy describes—

(i) How the student may reestablish
his or her eligibility to receive assist-
ance under the title IV, HEA programs;

(ii) The basis on which a student may
file an appeal: The death of a relative,
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an injury or illness of the student, or
other special circumstances; and

(iii) Information the student must
submit regarding why the student
failed to make satisfactory academic
progress, and what has changed in the
student’s situation that will allow the
student to demonstrate satisfactory
academic progress at the next evalua-
tion;

(10) If the institution does not permit
a student to appeal a determination by
the institution that he or she is not
making satisfactory academic
progress, the policy must describe how
the student may reestablish his or her
eligibility to receive assistance under
the title IV, HEA programs; and

(11) The policy provides for notifica-
tion to students of the results of an
evaluation that impacts the student’s
eligibility for title IV, HEA program
funds.

(b) Definitions. The following defini-
tions apply to the terms used in this
section:

Appeal. Appeal means a process by
which a student who is not meeting the
institution’s satisfactory academic
progress standards petitions the insti-
tution for reconsideration of the stu-
dent’s eligibility for title IV, HEA pro-
gram assistance.

Financial aid probation. Financial aid
probation means a status assigned by
an institution to a student who fails to
make satisfactory academic progress
and who has appealed and has had eli-
gibility for aid reinstated.

Financial aid warning. Financial aid
warning means a status assigned to a
student who fails to make satisfactory
academic progress at an institution
that evaluates academic progress at
the end of each payment period.

Maximum timeframe. Maximum time-
frame means—

(1) For an undergraduate program
measured in credit hours, a period that
is no longer than 150 percent of the
published length of the educational
program, as measured in credit hours,
or expressed in calendar time;

(2) For an undergraduate program
measured in clock hours, a period that
is no longer than 150 percent of the
published length of the educational
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program, as measured by the cumu-
lative number of clock hours the stu-
dent is required to complete and ex-
pressed in calendar time; and

(3) For a graduate program, a period
defined by the institution that is based
on the length of the educational pro-
gram.

(c) Institutions that evaluate satisfac-
tory academic progress at the end of each
payment period. (1) An institution that
evaluates satisfactory academic
progress at the end of each payment
period and determines that a student is
not making progress under its policy
may nevertheless disburse title IV,
HEA program funds to the student
under the provisions of paragraph
(¢)(2), (c)(3), or (c)(4) of this section.

(2) For the payment period following
the payment period in which the stu-
dent did not make satisfactory aca-
demic progress, the institution may—

(i) Place the student on financial aid
warning, and disburse title IV, HEA
program funds to the student; or

(ii) Place a student directly on finan-
cial aid probation, following the proce-
dures outlined in paragraph (d)(2) of
this section and disburse title IV, HEA
program funds to the student.

(3) For the payment period following
a payment period during which a stu-
dent was on financial aid warning, the
institution may place the student on
financial aid probation, and disburse
title IV, HEA program funds to the stu-
dent if—

(i) The institution evaluates the stu-
dent’s progress and determines that
student did not make satisfactory aca-
demic progress during the payment pe-
riod the student was on financial aid
warning;

(ii) The student appeals the deter-
mination; and

(iii)(A) The institution determines
that the student should be able to meet
the institution’s satisfactory academic
progress standards by the end of the
subsequent payment period; or

(B) The institution develops an aca-
demic plan for the student that, if fol-
lowed, will ensure that the student is
able to meet the institution’s satisfac-
tory academic progress standards by a
specific point in time.

(4) A student on financial aid proba-
tion for a payment period may not re-

34 CFR Ch. VI (7-1-25 Edition)

ceive title IV, HEA program funds for
the subsequent payment period unless
the student makes satisfactory aca-
demic progress or the institution deter-
mines that the student met the re-
quirements specified by the institution
in the academic plan for the student.

(d) Institutions that evaluate satisfac-
tory academic progress annually or less
frequently than at the end of each pay-
ment period. (1) An institution that
evaluates satisfactory academic
progress annually or less frequently
than at the end of each payment period
and determines that a student is not
making progress under its policy may
nevertheless disburse title IV, HEA
program funds to the student under the
provisions of paragraph (d)(2) or (d)(3)
of this section.

(2) The institution may place the stu-
dent on financial aid probation and
may disburse title IV, HEA program
funds to the student for the subsequent
payment period if—

(i) The institution evaluates the stu-
dent and determines that the student
is not making satisfactory academic
progress;

(i) The student appeals the deter-
mination; and

(iii)(A) The institution determines
that the student should be able to be
make satisfactory academic progress
during the subsequent payment period
and meet the institution’s satisfactory
academic progress standards at the end
of that payment period; or

(B) The institution develops an aca-
demic plan for the student that, if fol-
lowed, will ensure that the student is
able to meet the institution’s satisfac-
tory academic progress standards by a
specific point in time.

(3) A student on financial aid proba-
tion for a payment period may not re-
ceive title IV, HEA program funds for
the subsequent payment period unless
the student makes satisfactory aca-
demic progress or the institution deter-
mines that the student met the re-
quirements specified by the institution
in the academic plan for the student.

[75 FR 66953, Oct. 29, 2010, as amended at 85
FR 54818, Sept. 2, 2020]
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§668.35 Student debts under the HEA
and to the U.S.

(a) A student who is in default on a
loan made under a title IV, HEA loan
program may nevertheless be eligible
to receive title IV, HEA program as-
sistance if the student—

(1) Repays the loan in full; or

(2) Except as limited by paragraph (c)
of this section—

(i) Makes arrangements, that are sat-
isfactory to the holder of the loan and
in accordance with the individual title
IV, HEA loan program regulations, to
repay the loan balance; and

(ii) Makes at least six consecutive
monthly payments under those ar-
rangements.

(b) A student who is subject to a
judgment for failure to repay a loan
made under a title IV, HEA loan pro-
gram may nevertheless be eligible to
receive title IV, HEA program assist-
ance if the student—

(1) Repays the debt in full; or

(2) Except as limited by paragraph (c)
of this section—

(i) Makes repayment arrangements
that are satisfactory to the holder of
the debt; and

(ii) Makes at least six consecutive,
voluntary monthly payments under
those arrangements. Voluntary pay-
ments are those payments made di-
rectly by the borrower, and do not in-
clude payments obtained by Federal
offset, garnishment, or income or asset
execution.

(c) A student who reestablishes eligi-
bility under either paragraph (a)(2) of
this section or paragraph (b)(2) of this
section may not reestablish eligibility
again under either of those paragraphs.

(d) A student who is not in default on
a loan made under a title IV, HEA loan
program, but has inadvertently ob-
tained loan funds under a title IV, HEA
loan program in an amount that ex-
ceeds the annual or aggregate loan lim-
its under that program, may neverthe-
less be eligible to receive title IV, HEA
program assistance if the student—

(1) Repays in full the excess loan
amount; or

(2) Makes arrangements, satisfactory
to the holder of the loan, to repay that
excess loan amount.

(e) Except as provided in 34 CFR
668.22(h), a student who receives an
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overpayment under the Federal Per-
kins Loan Program, or under a title IV,
HEA grant program, may nevertheless
be eligible to receive title IV, HEA pro-
gram assistance if—

(1) The student pays the overpay-
ment in full;

(2) The student makes arrangements
satisfactory to the holder of the over-
payment debt to pay the overpayment;

(3) The overpayment amount is less
than $25 and is neither a remaining bal-
ance nor a result of the application of
the overaward threshold in 34 CFR
673.5(d); or

(4) The overpayment is an amount
that a student is not required to return
under the requirements of
§668.22(h)(3)(ii)(B).

(f) A student who has property sub-
ject to a judgement lien for a debt
owed to the United States may never-
theless be eligible to receive title IV,
HEA program assistance if the student-

(1) Pays the debt in full; or

(2) Makes arrangements, satisfactory
to the United States, to pay the debt.

(g) (1) A student is not liable for a
Federal Pell Grant overpayment re-
ceived in an award year if the institu-
tion can eliminate that overpayment
by adjusting subsequent Federal Pell
Grant payments in that same award
year.

(2) A student is not liable for an ACG
overpayment received in an award year
if—

(i) The institution can eliminate that
overpayment by adjusting subsequent
title IV, HEA program (other than Fed-
eral Pell Grant, ACG, or National
SMART Grant) payments in that same
award year; or

(ii) The institution cannot eliminate
the overpayment under paragraph
(g2)(2)(1) of this section but can elimi-
nate that overpayment by adjusting
subsequent ACG payments in that
same award year.

(3) A student is not liable for a Na-
tional SMART Grant overpayment re-
ceived in an award year if—

(i) The institution can eliminate that
overpayment by adjusting subsequent
title IV, HEA program (other than Fed-
eral Pell Grant, ACG, or National
SMART Grant) payments in that same
award year; or
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(ii) The institution cannot eliminate
the overpayment under paragraph
(2)(3)(1) of this section but can elimi-
nate that overpayment by adjusting
subsequent National SMART Grant
payments in that same award year.

(4) A student is not liable for a
TEACH Grant overpayment received in
an award year if—

(i) The institution can eliminate that
overpayment by adjusting subsequent
title IV, HEA program (other than Fed-
eral Pell Grant, ACG, National SMART
Grant, or TEACH Grant) payments in
that same award year; or

(ii) The institution cannot eliminate
the overpayment under paragraph
(g)(4)(1) of this section but can elimi-
nate that overpayment by adjusting
subsequent TEACH Grant payments in
that same award year.

(5) A student is not liable for a
FSEOG or LEAP overpayment or Fed-
eral Perkins loan overpayment re-
ceived in an award year if the institu-
tion can eliminate that overpayment
by adjusting subsequent title IV, HEA
program (other than Federal Pell
Grant) payments in that same award
year.

(h) A student who otherwise is in de-
fault on a loan made under a title IV,
HEA loan program, or who otherwise
owes an overpayment on a title IV,
HEA program grant or Federal Perkins
loan, is not considered to be in default
or owe an overpayment if the student—

(1) Obtains a judicial determination
that the debt has been discharged or is
dischargeable in bankruptcy; or

(2) Demonstrates to the satisfaction
of the holder of the debt that—

(i) When the student filed the peti-
tion for bankruptcy relief, the loan, or
demand for the payment of the over-
payment, had been outstanding for the
period required wunder 11 TU.S.C.
523(a)(8)(A), exclusive of applicable sus-
pensions of the repayment period for
either debt of the kind defined in 34
CFR 682.402(m); and

(ii) The debt otherwise qualifies for
discharge under applicable bankruptcy
law; and

(1) In the case of a student who has
been convicted of, or has pled nolo
contendere or guilty to a crime involv-
ing fraud in obtaining title IV, HEA

34 CFR Ch. VI (7-1-25 Edition)

program assistance, has completed the
repayment of such assistance to:

(1) The Secretary; or

(2) The holder, in the case of a title
IV, HEA program loan.

(Authority: 20 U.S.C. 1070g, 1091; 11 U.S.C.
523, 525)

[60 FR 61810, Dec. 1, 1995, as amended at 65
FR 38729, June 22, 2000; 67 FR 67073, Nov. 1,
2002; 71 FR 38003, July 3, 2006; 71 FR 45696,
Aug. 9, 2006; 71 FR 64397, Nov. 1, 2006; 73 FR
35493, June 23, 2008]

§668.36 Social security number.

(a)(1) Except for residents of the Fed-
erated States of Micronesia, the Repub-
lic of the Marshall Islands, and the Re-
public of Palau, the Secretary at-
tempts to confirm the social security
number a student provides on the Free
Application for Federal Student Aid
(FAFSA) under a data match with the
Social Security Administration. If the
Social Security Administration con-
firms that number, the Secretary noti-
fies the institution and the student of
that confirmation.

(2) If the student’s verified social se-
curity number is the same number as
the one he or she provided on the
FAFSA, and the institution has no rea-
son to believe that the verified social
security number is inaccurate, the in-
stitution may consider the number to
be accurate.

(3) If the Social Security Administra-
tion does not verify the student’s so-
cial security number on the FAFSA, or
the institution has reason to believe
that the verified social security num-
ber is inaccurate, the student can pro-
vide evidence to the institution, such
as the student’s social security card,
indicating the accuracy of the stu-
dent’s social security number. An insti-
tution must give a student at least 30
days, or until the end of the award
year, whichever is later, to produce
that evidence.

(4) An institution may not deny, re-
duce, delay, or terminate a student’s
eligibility for assistance under the
title IV, HEA ©programs because
verification of that student’s social se-
curity number is pending.

(b)(1) An institution may not dis-
burse any title IV, HEA program funds
to a student until the institution is
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satisfied that the student’s reported so-
cial security number is accurate.

(2) The institution shall ensure that
the Secretary is notified of the stu-
dent’s accurate social security number
if the student demonstrates the accu-
racy of a social security number that is
not the number the student included
on the FAFSA.

(c) If the Secretary determines that
the social security number provided to
an institution by a student is incor-
rect, and that student has not provided
evidence under paragraph (a)(3) of this
section indicating the accuracy of the
social security number, and a loan has
been guaranteed for the student under
the FFEL program, the institution
shall notify and instruct the lender and
guaranty agency making and guaran-
teeing the loan, respectively, to cease
further disbursements of the loan,
until the Secretary or the institution
determines that the social security
number provided by the student is cor-
rect, but the guaranty may not be
voided or otherwise nullified before the
date that the lender and the guaranty
agency receive the notice.

(d) Nothing in this section permits
the Secretary to take any compliance,
disallowance, penalty or other regu-
latory action against—

(1) Any institution of higher edu-
cation with respect to any error in a
social security number, unless the
error was the result of fraud on the
part of the institution; or

(2) Any student with respect to any
error in a social security number, un-
less the error was the result of fraud on
the part of the student.

(Authority: 20 U.S.C. 1091)

§668.37 Selective Service registration.

(a)(1) To be eligible to receive title
IV, HEA program funds, a male student
who is subject to registration with the
Selective Service must register with
the Selective Service.

(2) A male student does not have to
register with the Selective Service if
the student—

(i) Is below the age of 18, or was born
before January 1, 1960;

(ii) Is enrolled in an officer procure-
ment program the curriculum of which
has been approved by the Secretary of
Defense at the following institutions:

§668.37

(A) The Citadel, Charleston, South
Carolina;

(B) North Georgia College,

Dahlonega, Georgia;

(C) Norwich University, Northfield,
Vermont; or

(D) Virginia Military Institute, Lex-
ington, Virginia; or

(iii) Is a commissioned officer of the
Public Health Service or a member of
the Reserve of the Public Health Serv-
ice who is on active duty as provided in
section 6(a)(2) of the Military Selective
Service Act.

(b)(1) When the Secretary processes a
male student’s FAFSA, the Secretary
determines whether the student is reg-
istered with the Selective Service
under a data match with the Selective
Service.

(2) Under the data match, Selective
Service reports to the Secretary
whether its records indicate that the
student is registered, and the Sec-
retary reports the results of the data
match to the student and the institu-
tion the student is attending.

(c)(1) If the Selective Service does
not confirm through the data match,
that the student is registered, the stu-
dent can establish that he—

(i) Is registered;

(ii) Is not, or was not required to be,
registered;

(iii) Has registered since the submis-
sion of the FAFSA; or

(iv) Meets the conditions of para-
graph (d) of this section.

(2) An institution must give a stu-
dent at least 30 days, or until the end
of the award year, whichever is later,
to provide evidence to establish the
condition described in paragraph (c)(1)
of this section.

(d) An institution may determine
that a student, who was required to,
but did not register with the Selective
Service, is not ineligible to receive
title IV, HEA assistance for that rea-
son, if the student can demonstrate by
submitting clear and unambiguous evi-
dence to the institution that—

(1) He was unable to present himself
for registration for reasons beyond his
control such as hospitalization, incar-
ceration, or institutionalization; or

(2) He is over 26 and when he was be-
tween 18 and 26 and required to reg-
ister—
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(i) He did not knowingly and willfully
fail to register with the Selective Serv-
ice; or

(ii) He served as a member of one of
the U.S. Armed Forces on active duty
and received a DD Form 214, ‘‘Certifi-
cate of Release or Discharge from Ac-
tive Duty,” showing military service
with other than the reserve forces and
National Guard.

(e) For purposes of paragraph (d)(2)(i)
of this section, an institution may con-
sider that a student did not knowingly
and willfully fail to register with the
Selective Service only if—

(1) The student submits to the insti-
tution an advisory opinion from the
Selective Service System that does not
dispute the student’s claim that he did
not knowingly and willfully fail to reg-
ister; and

(2) The institution does not have
uncontroverted evidence that the stu-
dent knowingly and willfully failed to
register.

(f)(1) A student who is required to
register with the Selective Service and
has been denied title IV, HEA program
assistance because he has not proven to
the institution that he has registered
with Selective Service may seek a
hearing from the Secretary by filing a
request in writing with the Secretary.
The student must submit with that re-
quest—

(i) A statement that he is in compli-
ance with registration requirements;

(ii) A concise statement of the rea-
sons why he has not been able to prove
that he is in compliance with those re-
quirements; and

(iii) Copies of all material that he
has already supplied to the institution
to verify his compliance.

(2) The Secretary provides an oppor-
tunity for a hearing to a student who—

(i) Asserts that he is in compliance
with registration requirements; and

(ii) Files a written request for a hear-
ing in accordance with paragraph (f)(1)
of this section within the award year
for which he was denied title IV, HEA
program assistance or within 30 days
following the end of the payment pe-
riod, whichever is later.

(3) An official designated by the Sec-
retary shall conduct any hearing held
under paragraph (f)(2) of this section.
The sole purpose of this hearing is the
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determination of compliance with reg-
istration requirements. At this hear-
ing, the student retains the burden of
proving compliance, by credible evi-
dence, with the requirements of the
Military Selective Service Act. The
designated official shall not consider
challenges based on constitutional or
other grounds to the requirements that
a student state and verify, if required,
compliance with registration require-
ments, or to those registration require-
ments themselves.

(g) Any determination of compliance
made under this section is final unless
reopened by the Secretary and revised
on the basis of additional evidence.

(h) Any determination of compliance
made under this section is binding only
for purposes of determining eligibility
for title IV, HEA program assistance.

(Authority: 20 U.S.C. 1091 and 50 App. 462)

[60 FR 61812, Dec. 1, 1995, as amended at 61
FR 3776, Feb. 1, 1996]

§668.38 Enrollment
cations and
courses.

(a) If a student is enrolled in cor-
respondence courses, the student is eli-
gible to receive title IV, HEA program
assistance only if the correspondence
courses are part of a program that
leads to an associate, bachelor’s, or
graduate degree.

(b)(1) For purposes of this section, a
student enrolled in a telecommuni-
cations course at an institution of
higher education is not enrolled in a
correspondence course.

(2) For purposes of paragraph (b)(1) of
this section, an institution of higher
education is one that is not an insti-
tute or school described in section
3(3)(C) of the Carl D. Perkins Voca-
tional and Applied Technology Act of
1995.

(Authority: 20 U.S.C. 1091)

[60 FR 61810, Dec. 1, 1995, as amended at 64
FR 57358, Oct. 22, 1999; 71 FR 45696, Aug. 9,
2006]

in telecommuni-
correspondence

§668.39 Study abroad programs.

A student enrolled in a program of
study abroad is eligible to receive title
IV, HEA program assistance if—

(a) The student remains enrolled as a
regular student in an eligible program
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at an eligible institution during his or
her program of study abroad; and

(b) The eligible institution approves
the program of study abroad for aca-
demic credit. However, the study
abroad program need not be required as
part of the student’s eligible degree
program.

(Authority: 20 U.S.C. 1091(0))

§668.40 Conviction for possession or
sale of illegal drugs.

(a)(1) A student is ineligible to re-
ceive title IV, HEA program funds, for
the period described in paragraph (b) of
this section, if the student has been
convicted of an offense under any Fed-
eral or State law involving the posses-
sion or sale of illegal drugs for conduct
that occurred during a period of enroll-
ment for which the student was receiv-
ing title IV, HEA program funds. How-
ever, the student may regain eligibility
before that time period expires under
the conditions described in paragraph
(c) of this section.

(2) For purposes of this section, a
conviction means only a conviction
that is on a student’s record. A convic-
tion that was reversed, set aside, or re-
moved from the student’s record is not
relevant for purposes of this section,
nor is a determination or adjudication
arising out of a juvenile proceeding.

(3) For purposes of this section, an il-
legal drug is a controlled substance as
defined by section 102(6) of the Con-
trolled Substances Act (21 TU.S.C.
801(6)), and does not include alcohol or
tobacco.

(b)(1) Possession. Except as provided
in paragraph (c) of this section, if a
student has been convicted—

(i) Only one time for possession of il-
legal drugs, the student is ineligible to
receive title IV, HEA program funds for
one year after the date of conviction;

(ii) Two times for possession of ille-
gal drugs, the student is ineligible to
receive title IV, HEA program funds for
two years after the date of the second
conviction; or

(iii) Three or more times for posses-
sion of illegal drugs, the student is in-
eligible to receive title IV, HEA pro-
gram funds for an indefinite period
after the date of the third conviction.

§668.41

(2) Sale. Except as provided in para-
graph (c) of this section, if a student
has been convicted—

(i) Only one time for sale of illegal
drugs, the student is ineligible to re-
ceive title IV, HEA program funds for
two years after the date of conviction;
or

(ii) Two or more times for sale of ille-
gal drugs, the student is ineligible to
receive Title IV, HEA program funds
for an indefinite period after the date
of the second conviction.

(c) If a student successfully com-
pletes a drug rehabilitation program
described in paragraph (d) of this sec-
tion after the student’s most recent
drug conviction, the student regains
eligibility on the date the student suc-
cessfully completes the program.

(d) A drug rehabilitation program re-
ferred to in paragraph (c) of this sec-
tion is one which—

(1) Includes at least two unannounced
drug tests; and

(2)(1) Has received or is qualified to
receive funds directly or indirectly
under a Federal, State, or local govern-
ment program;

(ii) Is administered or recognized by
a Federal, State, or local government
agency or court;

(iii) Has received or is qualified to re-
ceive payment directly or indirectly
from a Federally- or State-licensed in-
surance company; or

(iv) Is administered or recognized by
a Federally- or State-licensed hospital,
health clinic or medical doctor.

(Authority: 20 U.S.C. 1091(r))

[64 FR 57358, Oct. 22, 1999, as amended at 71
FR 45696, Aug. 9, 2006]

Subpart D—Institutional and Finan-
cial Assistance Information for
Students

SOURCE: 51 FR 43323, Dec. 1, 1986, unless
otherwise noted.

§668.41 Reporting and disclosure of
information.

(a) Definitions. The following defini-
tions apply to this subpart:

Athletically related student aid means
any scholarship, grant, or other form
of financial assistance, offered by an
institution, the terms of which require
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the recipient to participate in a pro-
gram of intercollegiate athletics at the
institution. Other student aid, of which
a student-athlete simply happens to be
the recipient, is not athletically re-
lated student aid.

Certificate or degree-seeking student
means a student enrolled in a course of
credit who is recognized by the institu-
tion as seeking a degree or certificate.

First-time undergraduate student
means an entering undergraduate who
has never attended any institution of
higher education. It includes a student
enrolled in the fall term who attended
a postsecondary institution for the
first time in the prior summer term,
and a student who entered with ad-
vanced standing (college credit earned
before graduation from high school).

Normal time is the amount of time
necessary for a student to complete all
requirements for a degree or certificate
according to the institution’s catalog.
This is typically four years for a bach-
elor’s degree in a standard term-based
institution, two years for an associate
degree in a standard term-based insti-
tution, and the various scheduled times
for certificate programs.

Notice means a notification of the
availability of information an institu-
tion is required by this subpart to dis-
close, provided to an individual on a
one-to-one basis through an appro-
priate mailing or publication, includ-
ing direct mailing through the U.S.
Postal Service, campus mail, or elec-
tronic mail. Posting on an Internet
website or an Intranet website does not
constitute a notice.

Official fall reporting date means that
date (in the fall) on which an institu-
tion must report fall enrollment data
to either the State, its board of trust-
ees or governing board, or some other
external governing body.

On-campus student housing facility: A
dormitory or other residential facility
for students that is located on an insti-
tution’s campus, as defined in
§668.46(a).

Prospective employee means an indi-
vidual who has contacted an eligible
institution for the purpose of request-
ing information concerning employ-
ment with that institution.

Prospective student means an indi-
vidual who has contacted an eligible
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institution requesting information con-
cerning admission to that institution.

Undergraduate students, for purposes
of §§668.45 and 668.48 only, means stu-
dents enrolled in a bachelor’s degree
program, an associate degree program,
or a vocational or technical program at
or below the baccalaureate level.

(b) Disclosure through Internet or
Intranet websites. Subject to paragraphs
(€)(2), (e)(2) through (4), or (g)(1)(ii) of
this section, as appropriate, an institu-
tion may satisfy any requirement to
disclose information under paragraph
(d), (e), or (g) of this section for—

(1) Enrolled students or current em-
ployees by posting the information on
an Internet website or an Intranet
website that is reasonably accessible to
the individuals to whom the informa-
tion must be disclosed; and

(2) Prospective students or prospec-
tive employees by posting the informa-
tion on an Internet website.

(c) Notice to enrolled students. (1) An
institution annually must distribute to
all enrolled students a notice of the
availability of the information re-
quired to be disclosed pursuant to para-
graphs (d), (e), and (g) of this section,
and pursuant to 34 CFR 99.7 (§99.7 sets
forth the notification requirements of
the Family Educational Rights and
Privacy Act of 1974). The notice must
list and briefly describe the informa-
tion and tell the student how to obtain
the information.

(2) An institution that discloses in-
formation to enrolled students as re-
quired under paragraph (d), (e), or (g) of
this section by posting the information
on an internet website or an Intranet
website must include in the notice de-
scribed in paragraph (c)(1) of this sec-
tion—

(i) The exact electronic address at
which the information is posted; and

(ii) A statement that the institution
will provide a paper copy of the infor-
mation on request.

(d) General disclosures for enrolled or
prospective students. An institution
must make available to any enrolled
student or prospective student through
appropriate publications, mailings or
electronic media, information con-
cerning—

436



Ofc. of Postsecondary Educ., Education

(1) Financial assistance available to
students enrolled in the institution
(pursuant to §668.42).

(2) The institution
§668.43).

(3) The institution’s retention rate as
reported to the Integrated Postsec-
ondary Education Data System
(IPEDS). In the case of a request from
a prospective student, the information
must be made available prior to the
student’s enrolling or entering into
any financial obligation with the insti-
tution.

(4) The institution’s completion or
graduation rate and, if applicable, its
transfer-out rate (pursuant to §668.45).
In the case of a request from a prospec-
tive student, the information must be
made available prior to the student’s
enrolling or entering into any financial
obligation with the institution.

(56) The placement of, and types of
employment obtained by, graduates of
the institution’s degree or certificate
programs.

(i) The information provided in com-
pliance with this paragraph may be
gathered from—

(A) The institution’s placement rate
for any program, if it publishes or uses
in advertising such a rate;

(B) State data systems;

(C) Alumni or student satisfaction
surveys; or

(D) Other relevant sources.

(ii) [Reserved]

(6) The types of graduate and profes-
sional education in which graduates of
the institution’s four-year degree pro-
grams enroll.

(i) The information provided in com-
pliance with this paragraph may be
gathered from—

(A) State data systems;

(B) Alumni or student satisfaction
surveys; or

(C) Other relevant sources.

(ii) The institution must identify the
source of the information provided in
compliance with this paragraph, as
well as any time frames and method-
ology associated with it.

(e) Annual security report and annual
fire safety report— (1) Enrolled students
and current employees—annual security
report and annual fire safety report. By
October 1 of each year, an institution
must distribute to all enrolled students

(pursuant to
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and current employees its annual secu-
rity report described in §668.46(b), and,
if the institution maintains an on-cam-
pus student housing facility, its annual
fire safety report described in
§668.49(b), through appropriate publica-
tions and mailings, including—

(i) Direct mailing to each individual
through the U.S. Postal Service, cam-
pus mail, or electronic mail;

(ii) A publication or publications pro-
vided directly to each individual; or

(iii) Posting on an Internet Web site
or an Intranet Web site, subject to
paragraph (e)(2) and (3) of this section.

(2) Enrolled students—annual security
report and annual fire safety report. If an
institution chooses to distribute either
its annual security report or annual
fire safety report to enrolled students
by posting the disclosure or disclosures
on an Internet Web site or an Intranet
Web site, the institution must comply
with the requirements of paragraph
(c)(2) of this section.

(3) Current employees—annual security
report and annual fire safety report. If an
institution chooses to distribute either
its annual security report or annual
fire safety report to current employees
by posting the disclosure or disclosures
on an Internet Web site or an Intranet
Web site, the institution must, by Oc-
tober 1 of each year, distribute to all
current employees a notice that in-
cludes a statement of the report’s
availability, the exact electronic ad-
dress at which the report is posted, a
brief description of the report’s con-
tents, and a statement that the institu-
tion will provide a paper copy of the re-
port upon request.

(4) Prospective students and prospective
employees—annual security report and
annual fire safety report. For each of the
reports, the institution must provide a
notice to prospective students and pro-
spective employees that includes a
statement of the report’s availability,
a description of its contents, and an op-
portunity to request a copy. An insti-
tution must provide its annual security
report and annual fire safety report,
upon request, to a prospective student
or prospective employee. If the institu-
tion chooses to provide either its an-
nual security report or annual fire
safety report to prospective students
and prospective employees by posting
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the disclosure on an Internet Web site,
the notice described in this paragraph
must include the exact electronic ad-
dress at which the report is posted, a
brief description of the report, and a
statement that the institution will
provide a paper copy of the report upon
request.

(5) Submission to the Secretary—annual
security report and annual fire safety re-
port. Bach year, by the date and in a
form specified by the Secretary, an in-
stitution must submit the statistics re-
quired by §§668.46(c) and 668.49(c) to the
Secretary.

(6) Publication of the annual fire safety
report. An institution may publish its
annual fire safety report concurrently
with its annual security report only if
the title of the report clearly states
that the report contains both the an-
nual security report and the annual
fire safety report. If an institution
chooses to publish the annual fire safe-
ty report separately from the annual
security report, it must include infor-
mation in each of the two reports
about how to directly access the other
report.

(f) Prospective student-athletes and
their parents, high school coach and guid-
ance counselor—report on completion or
graduation rates for student-athletes.
(1)) Except under the circumstances
described in paragraph (f)(1)(ii) of this
section, when an institution offers a
prospective student-athlete athlet-
ically related student aid, it must pro-
vide to the prospective student-athlete,
and his or her parents, high school
coach, and guidance counselor, the re-
port produced pursuant to §668.48(a).

(ii) An institution’s responsibility
under paragraph (f)(1)(i) of this section
with reference to a prospective student
athlete’s high school coach and guid-
ance counselor is satisfied if—

(A) The institution is a member of a
national collegiate athletic associa-
tion;

(B) The association compiles data on
behalf of its member institutions,
which data the Secretary determines
are substantially comparable to those
required by §668.48(a); and

(C) The association distributes the
compilation to all secondary schools in
the United States.
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(2) By July 1 of each year, an institu-
tion must submit to the Secretary the
report produced pursuant to §668.48.

(g) Enrolled students, prospective stu-
dents, and the public—report on athletic
program participation rates and financial
support data. (1)(i) An institution of
higher education subject to §668.47
must, not later than October 15 of each
year, make available to enrolled stu-
dents, prospective students, and the
public, the report produced pursuant to
§668.47(c). The institution must make
the report easily accessible to stu-
dents, prospective students, and the
public and must provide the report
promptly to anyone who requests it.

(ii) The institution must provide no-
tice to all enrolled students, pursuant
to paragraph (c)(1) of this section, and
prospective students of their right to
request the report described in para-
graph (g)(1) of this section. If the insti-
tution chooses to make the report
available by posting the disclosure on
an Internet website or an Intranet
website, it must provide in the notice
the exact electronic address at which
the report is posted, a brief description
of the report, and a statement that the
institution will provide a paper copy of
the report on request. For prospective
students, the institution may not use
an Intranet website for this purpose.

(2) An institution must submit the
report described in paragraph (g)(1)(i)
of this section to the Secretary within
15 days of making it available to stu-
dents, prospective students, and the
public.

(Approved by the Office of Management and
Budget under control number 1845-0004)

[64 FR 59066, Nov. 1, 1999, as amended at 74
FR 55942, Oct. 29, 2009; 81 FR 76070, Nov. 1,
2016; 84 FR 58932, Nov. 1, 2019; 84 FR 49910,
Sept. 23, 2019; 87 FR 66039, Nov. 1, 2022]

EFFECTIVE DATE NOTE: At 90 FR 504, Jan. 3,
2025, §668.41 was amended, effective July 1,
2026.

§668.42
tion.

(a)(1) Information on financial assist-
ance that the institution must publish
and make readily available to current
and prospective students under this
subpart includes, but is not limited to,
a description of all the Federal, State,
local, private and institutional student

Financial assistance informa-
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financial assistance programs available
to students who enroll at that institu-
tion.

(2) These programs include both
need-based and non-need-based pro-
grams.

(3) The institution may describe its
own financial assistance programs by
listing them in general categories.

(4) The institution must describe the
terms and conditions of the loans stu-
dents receive under the Federal Family
Education Loan Program, the William
D. Ford Federal Direct Student Loan
Program, and the Federal Perkins
Loan Program.

(b) For each program referred to in
paragraph (a) of this section, the infor-
mation provided by the institution
must describe—

(1) The procedures and forms by
which students apply for assistance;

(2) The student eligibility require-
ments;

(3) The criteria for selecting recipi-
ents from the group of eligible appli-
cants; and

(4) The criteria for determining the
amount of a student’s award.

(c) The institution must describe the
rights and responsibilities of students
receiving financial assistance and, spe-
cifically, assistance under the title IV,
HEA programs. This description must
include specific information regard-
ing—

(1) Criteria for continued student eli-
gibility under each program;

(2)(i) Standards which the student
must maintain in order to be consid-
ered to be making satisfactory progress
in his or her course of study for the
purpose of receiving financial assist-
ance; and

(ii) Criteria by which the student
who has failed to maintain satisfactory
progress may re-establish his or her
eligibility for financial assistance;

(3) The method by which financial as-
sistance disbursements will be made to
the students and the frequency of those
disbursements;

(4) The terms of any loan received by
a student as part of the student’s finan-
cial assistance package, a sample loan
repayment schedule for sample loans
and the necessity for repaying loans;

(5) The general conditions and terms
applicable to any employment provided

§668.43

to a student as part of the student’s fi-
nancial assistance package; and

(6) The exit counseling information
the institution provides and collects as
required by 34 CFR 674.42 for borrowers
under the Federal Perkins Loan Pro-
gram, by 34 CFR 685.304 for borrowers
under the William D. Ford Federal Di-
rect Student Loan Program, and by 34
CFR 682.604 for borrowers under the
Federal Stafford Loan Program.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority: 20 U.S.C. 1092)

[61 FR 43323, Dec. 1, 1986. Redesignated and
amended at 64 FR 59067, Nov. 1, 1999; 74 FR
55649, Oct. 29, 2009]

§668.43 Institutional and
grammatic information.

(a) Institutional information that the
institution must make readily avail-
able to enrolled and prospective stu-
dents under this subpart includes, but
is not limited to—

(1) The cost of attending the institu-
tion, including—

(i) Tuition and fees charged to full-
time and part-time students;

(ii) Estimates of costs for necessary
books and supplies;

(iii) Estimates of typical charges for
room and board;

(iv) Estimates of transportation costs
for students; and

(v) Any additional cost of a program
in which a student is enrolled or ex-
presses a specific interest;

(2) Any refund policy with which the
institution is required to comply for
the return of unearned tuition and fees
or other refundable portions of costs
paid to the institution;

(3) The requirements and procedures
for officially withdrawing from the in-
stitution;

(4) A summary of the requirements
under §668.22 for the return of title IV
grant or loan assistance;

(5) The academic program of the in-
stitution, including—

(i) The current degree programs and
other educational and training pro-
grams;

(ii) The instructional, Ilaboratory,
and other physical facilities which re-
late to the academic program;

(iii) The institution’s faculty and
other instructional personnel;

pro-
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(iv) Any plans by the institution for
improving the academic program of the
institution, upon a determination by
the institution that such a plan exists;

(v) If an educational program is de-
signed to meet educational require-
ments for a specific professional 1i-
cense or certification that is required
for employment in an occupation, or is
advertised as meeting such require-
ments, a list of all States where the in-
stitution has determined, including as
part of the institution’s obligation
under §668.14(b)(32), that the program
does and does not meet such require-
ments; and

(vi) If a prison education program, as
defined in §668.236, is designed to meet
educational requirements for a specific
professional license or certification
that is required for employment in an
occupation (as described in
§668.236(a)(7) and (8)), information re-
garding whether that occupation typi-
cally involves State or Federal prohibi-
tions on the licensure or employment
of formerly confined or incarcerated
individuals in any other State for
which the institution has made a deter-
mination about State prohibitions on
the licensure or certification of for-
merly confined or incarcerated individ-
uals;

(6) The names of associations, agen-
cies or governmental bodies that ac-
credit, approve, or license the institu-
tion and its programs and the proce-
dures by which documents describing
that activity may be reviewed under
paragraph (b) of this section;

(7) A description of the services and
facilities available to students with
disabilities, including students with in-
tellectual disabilities as defined in sub-
part O of this part;

(8) The titles of persons designated
under §668.44 and information regard-
ing how and where those persons may
be contacted;

(9) A statement that a student’s en-
rollment in a program of study abroad
approved for credit by the home insti-
tution may be considered enrollment
at the home institution for the purpose
of applying for assistance under the
title IV, HEA programs;

(10) Institutional policies and sanc-
tions related to copyright infringe-
ment, including—
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(i) A statement that explicitly in-
forms its students that unauthorized
distribution of copyrighted material,
including unauthorized peer-to-peer
file sharing, may subject the students
to civil and criminal liabilities;

(ii) A summary of the penalties for
violation of Federal copyright laws;

(iii) A description of the institution’s
policies with respect to unauthorized
peer-to-peer file sharing, including dis-
ciplinary actions that are taken
against students who engage in illegal
downloading or unauthorized distribu-
tion of copyrighted materials using the
institution’s information technology
system;

(11) A description of the transfer of
credit policies established by the insti-
tution, which must include a state-
ment of the institution’s current trans-
fer of credit policies that includes, at a
minimum—

(i) Any established criteria the insti-
tution uses regarding the transfer of
credit earned at another institution
and any types of institutions or
sources from which the institution will
not accept credits;

(ii) A list of institutions with which
the institution has established an ar-
ticulation agreement; and

(iii) Written criteria used to evaluate
and award credit for prior learning ex-
perience including, but not limited to,
service in the armed forces, paid or un-
paid employment, or other dem-
onstrated competency or learning;

(12) A description in the program de-
scription of written arrangements the
institution has entered into in accord-
ance with §668.5, including, but not
limited to, information on—

(i) The portion of the educational
program that the institution that
grants the degree or certificate is not
providing;

(ii) The name and location of the
other institutions or organizations
that are providing the portion of the
educational program that the institu-
tion that grants the degree or certifi-
cate is not providing;

(iii) The method of delivery of the
portion of the educational program
that the institution that grants the de-
gree or certificate is not providing; and
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(iv) Estimated additional costs stu-
dents may incur as the result of enroll-
ing in an educational program that is
provided, in part, under the written ar-
rangement;

(13) The percentage of those enrolled,
full-time students at the institution
who—

(i) Are male;

(ii) Are female;

(iii) Receive a Federal Pell Grant;
and

(iv) Are a self-identified member of a
racial or ethnic group;

(14) If the institution’s accrediting
agency or State requires the institu-
tion to calculate and report a place-
ment rate, the institution’s placement
in employment of, and types of employ-
ment obtained by, graduates of the in-
stitution’s degree or certificate pro-
grams, gathered from such sources as
alumni surveys, student satisfaction
surveys, the National Survey of Stu-
dent Engagement, the Community Col-
lege Survey of Student Engagement,
State data systems, or other relevant
sources approved by the institution’s
accrediting agency as applicable;

(15) The types of graduate and profes-
sional education in which graduates of
the institution’s four-year degree pro-
grams enrolled, gathered from such
sources as alumni surveys, student sat-
isfaction surveys, the National Survey
of Student Engagement, State data
systems, or other relevant sources;

(16) The fire safety report prepared
by the institution pursuant to §668.49;

(17) The retention rate of certificate-
or degree-seeking, first-time, full-time,
undergraduate students entering the
institution;

(18) Institutional policies regarding
vaccinations;

(19) If the institution is required to
maintain a teach-out plan by its ac-
crediting agency, notice that the insti-
tution is required to maintain such
teach-out plan and the reason that the
accrediting agency required such plan
under §602.24(c)(1); and

(20) If an enforcement action or pros-
ecution is brought against the institu-
tion by a State or Federal law enforce-
ment agency in any matter where a
final judgment against the institution,
if rendered, would result in an adverse
action by an accrediting agency
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against the institution, revocation of
State authorization, or limitation, sus-
pension, or termination of eligibility
under title IV, notice of that fact.

(b) The institution must make avail-
able for review to any enrolled or pro-
spective student upon request, a copy
of the documents describing the insti-
tution’s accreditation and its State,
Federal, or tribal approval or licensing.
The institution must also provide its
students or prospective students with
contact information for filing com-
plaints with its accreditor and with its
State approval or licensing entity and
any other relevant State official or
agency that would appropriately han-
dle a student’s complaint.

(c)(1) If the institution has made a
determination under paragraph
(a)(b)(v) of this section that the pro-
gram’s curriculum does not meet the
State educational requirements for 1li-
censure or certification in the State in
which a prospective student is located,
or if the institution has not made a de-
termination regarding whether the pro-
gram’s curriculum meets the State
educational requirements for licensure
or certification, the institution must
provide notice to that effect to the stu-
dent prior to the student’s enrollment
in the institution in accordance with
§668.14(b)(32).

(2) If the institution makes a deter-
mination under paragraph (a)(b)(v) of
this section that a program’s cur-
riculum does not meet the State edu-
cational requirements for licensure or
certification in a State in which a stu-
dent who is currently enrolled in such
program is located, the institution
must provide notice to that effect to
the student within 14 calendar days of
making such determination.

(3)(i) Disclosures under paragraphs
(¢)(1) and (2) of this section must be
made directly to the student in writ-
ing, which may include through email
or other electronic communication.

(ii)(A) For purposes of this paragraph
(c), an institution must make a deter-
mination regarding the State in which
a student is located in accordance with
the institution’s policies or procedures,
which must be applied consistently to
all students.
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(B) The institution must, upon re-
quest, provide the Secretary with writ-
ten documentation of its determina-
tion of a student’s location under para-
graph (c)(3)(ii)(A) of this section, in-
cluding the basis for such determina-
tion.

(C) An institution must make a de-
termination regarding the State in
which a student is located at the time
of the student’s initial enrollment in
an educational program and, if applica-
ble, upon formal receipt of information
from the student, in accordance with
the institution’s procedures under
paragraph (c)(3)(ii)(A) of this section,
that the student’s location has changed
to another State.

(d)(1) Program information website. Be-
ginning on July 1, 2026, the Secretary
will establish and maintain a website
with information about institutions
and their educational programs. For
this purpose, an institution must pro-
vide to the Department such informa-
tion about the institution and its pro-
grams as the Secretary prescribes
through a notice published in the FED-
ERAL REGISTER. The Secretary may
conduct consumer testing to inform
the design of the website.

(i) The website must include, but is
not limited to, the following items, to
the extent reasonably available:

(A) The published length of the pro-
gram in calendar time (i.e., weeks,
months, years).

(B) The total number of individuals
enrolled in the program during the
most recently completed award year.

(C) The total cost of tuition and fees,
and the total cost of books, supplies,
and equipment, that a student would
incur for completing the program with-
in the published length of the program.

(D) Of the individuals enrolled in the
program during the most recently com-
pleted award year, the percentage who
received a Direct Loan Program loan, a
private loan, or both for enrollment in
the program.

(E) As calculated by the Secretary,
the median loan debt of students who
completed the program during the
most recently completed award year or
for all students who completed or with-
drew from the program during that
award year.
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(F) As provided by the Secretary, the
median earnings of students who com-
pleted the program or of all students
who completed or withdrew from the
program, during a period determined
by the Secretary.

(G) Whether the program is program-
matically accredited and the name of
the accrediting agency, as reported to
the Secretary.

(H) As calculated by the Secretary,
the program’s debt-to-earnings rates.

(I) As calculated by the Secretary,
the program’s earnings premium meas-
ure. (ii) The website may also include
other information deemed appropriate
by the Secretary, such as the following
items:

(A) The primary occupations (by
name, SOC code, or both) that the pro-
gram prepares students to enter, along
with links to occupational profiles on
O*NET (www.onetonline.org) or its suc-
cessor site.

(B) As reported to or calculated by
the Secretary, the program or institu-
tion’s completion rates and withdrawal
rates for full-time and less-than-full-
time students.

(C) As calculated by the Secretary,
the medians of the total cost of tuition
and fees, and the total cost of books,
supplies, and equipment, and the total
net cost of attendance paid by students
completing the program.

(D) As calculated by the Secretary,
the loan repayment rate for students
or graduates who entered repayment
on Direct Loan Program loans during a
period determined by the Secretary.

(E) Whether students who graduate
from a program are required to com-
plete postgraduation training program
to obtain licensure before eligible for
independent practice.

(2) Program web pages. The institution
must provide a prominent link to, and
any other needed information to ac-
cess, the website maintained by the
Secretary on any web page containing
academic, cost, financial aid, or admis-
sions information about the program
or institution. The Secretary may re-
quire the institution to modify a web
page if the information is not suffi-
ciently prominent, readily accessible,
clear, conspicuous, or direct.
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(3) Distribution to prospective students.
The institution must provide the rel-
evant information to access the
website maintained by the Secretary to
any prospective student, or a third
party acting on behalf of the prospec-
tive student, before the prospective
student signs an enrollment agree-
ment, completes registration, or makes
a financial commitment to the institu-
tion.

(4) Distribution to enrolled students.
The institution must provide the rel-
evant information to access the
website maintained by the Secretary to
any enrolled title IV, HEA recipient
prior to the start date of the first pay-
ment period associated with each sub-
sequent award year in which the stu-
dent continues enrollment at the insti-
tution.

(Approved by the Office of Management and
Budget under control number 1845-0022)

[64 FR 59068, Nov. 1, 1999, as amended at 74
FR 55943, Oct. 29, 2009; 75 FR 66954, Oct. 29,
2010; 84 FR 58932, Nov. 1, 2019; 87 FR 65495,
Oct. 28, 2022; 88 FR 70187, Oct. 10, 2023; 88 FR
74700, Oct. 31, 2023]

§668.44 Availability of employees for
information dissemination pur-
poses.

(a) Availability. (1) Except as provided
in paragraph (b) of this section each in-
stitution shall designate an employee
or group of employees who shall be
available on a full-time basis to assist
enrolled or prospective students in ob-
taining the information specified in
§§668.42, 668.43, 668.45 and 668.46.

(2) If the institution designates one
person, that person shall be available,
upon reasonable notice, to any enrolled
or prospective student throughout the
normal administrative working hours
of that institution.

(3) If more than one person is des-
ignated, their combined work schedules
must be arranged so that at least one
of them is available, upon reasonable
notice, throughout the normal admin-
istrative working hours of that institu-
tion.

(b) Waiver. (1) the Secretary may
waive the requirement that the em-
ployee or group of employees des-
ignated under paragraph (a) of this sec-
tion be available on a full-time basis if
the institution’s total enrollment, or
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the portion of the enrollment partici-
pating in the title IV, HEA programs,
is too small to necessitate an employee
or group of employees being available
on a full-time basis.

(2) In determining whether an insti-
tution’s total enrollment or the num-
ber of title IV, HEA program recipients
is too small, the Secretary considers
whether there will be an insufficient
demand for information dissemination
services among its enrolled or prospec-
tive students to necessitate the full-
time availability of an employee or
group of employees.

(3) To receive a waiver, the institu-
tion shall apply to the Secretary at the
time and in the manner prescribed by
the Secretary.

(¢c) The granting of a waiver under
paragraph (b) of this section does not
exempt an institution from designating
a specific employee or group of employ-
ees to carry out on a part-time basis
the information dissemination require-
ments.

(Authority: 20 U.S.C. 1092)

[61 FR 43323, Dec. 1, 1986. Redesignated at 64
FR 59067, Nov. 1, 1999, as amended at 69 FR
12276, Mar. 16, 2004]

§668.45 Information on completion or
graduation rates.

(a)(1) An institution annually must
prepare the completion or graduation
rate of its certificate- or degree-seek-
ing, first-time, full-time undergraduate
students, as provided in paragraph (b)
of this section.

(2) An institution that determines
that its mission includes providing sub-
stantial preparation for students to en-
roll in another eligible institution
must prepare the transfer-out rate of
its certificate- or degree-seeking, first-
time, full-time undergraduate stu-
dents, as provided in paragraph (c) of
this section.

(3)(i1) An institution that offers a pre-
dominant number of its programs
based on semesters, trimesters, or
quarters must base its completion or
graduation rate, retention rate, and, if
applicable, transfer-out rate calcula-
tions, on the cohort of certificate- or
degree-seeking, first-time, full-time
undergraduate students who enter the
institution during the fall term of each
year.
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(ii) An institution not covered by the
provisions of paragraph (a)(3)(i) of this
section must base its completion or
graduation rate, retention rate, and, if
applicable, transfer-out rate calcula-
tions, on the cohort of certificate- or
degree-seeking, first-time, full-time
undergraduate students who enter the
institution between September 1 of one
year and August 31 of the following
year.

(4)(1) An institution covered by the
provisions of paragraph (a)(3)(i) of this
section must count as an entering stu-
dent a first-time undergraduate stu-
dent who is enrolled as of October 15,
the end of the institution’s drop-add
period, or another official reporting
date as defined in §668.41(a).

(ii) An institution covered by para-
graph (a)(3)(ii) of this section must
count as an entering student a first-
time undergraduate student who is en-
rolled for at least—

(A) 15 days, in a program of up to,
and including, one year in length; or

(B) 30 days, in a program of greater
than one year in length.

(5) An institution must make avail-
able its completion or graduation rate
and, if applicable, transfer-out rate, no
later than the July 1 immediately fol-
lowing the 12-month period ending Au-
gust 31 during which 150 percent of the
normal time for completion or gradua-
tion has elapsed for all of the students
in the group on which the institution
bases its completion or graduation rate
and, if applicable, transfer-out rate cal-
culations.

(6)(i) Completion or graduation rate
information must be disaggregated by
gender, by each major racial and ethnic
subgroup (as defined in IPEDS), by re-
cipients of a Federal Pell Grant, by re-
cipients of a Federal Family Education
Loan or a Federal Direct Loan (other
than an Unsubsidized Stafford Loan
made under the Federal Family Edu-
cation Loan Program or a Federal Di-
rect Unsubsidized Stafford Loan) who
did not receive a Federal Pell Grant,
and by recipients of neither a Federal
Pell Grant nor a Federal Family Edu-
cation Loan or a Federal Direct Loan
(other than an Unsubsidized Stafford
Loan made under the Federal Family
Education Loan Program or a Federal
Direct Unsubsidized Loan) if the num-
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ber of students in such group or with
such status is sufficient to yield statis-
tically reliable information and report-
ing will not reveal personally identifi-
able information about an individual
student. If such number is not suffi-
cient for such purpose, i.e., is too small
to be meaningful, then the institution
shall note that the institution enrolled
too few of such students to so disclose
or report with confidence and confiden-
tiality.

(ii) With respect to the requirement
in paragraph (a)(6)(i) of this section to
disaggregate the completion or gradua-
tion rate information by the receipt or
nonreceipt of Federal student aid, stu-
dents shall be considered to have re-
ceived the aid in question only if they
received such aid for the period speci-
fied in paragraph (a)(3) of this section.

(iii) The requirement in paragraph
(a)(6)(1) of this section shall not apply
to two-year, degree-granting institu-
tions of higher education until aca-
demic year 2011-2012.

(b) In calculating the completion or
graduation rate under paragraph (a)(1)
of this section, an institution must
count as completed or graduated—

(1) Students who have completed or
graduated by the end of the 12-month
period ending August 31 during which
150 percent of the normal time for com-
pletion or graduation from their pro-
gram has lapsed; and

(2) Students who have completed a
program described in §668.8(b)(1)(ii), or
an equivalent program, by the end of
the 12-month period ending August 31
during which 150 percent of normal
time for completion from that program
has lapsed.

(¢) In calculating the transfer-out
rate under paragraph (a)(2) of this sec-
tion, an institution must count as
transfers-out students who by the end
of the 12-month period ending August
31 during which 150 percent of the nor-
mal time for completion or graduation
from the program in which they were
enrolled has lapsed, have not com-
pleted or graduated but have subse-
quently enrolled in any program of an
eligible institution for which its pro-
gram provided substantial preparation.

(d) For the purpose of calculating a
completion or graduation rate and a
transfer-out rate, an institution may—

444



Ofc. of Postsecondary Educ., Education

(1) Exclude students who—

(i) Have left school to serve in the
Armed Forces;

(ii) Have left school to serve on offi-
cial church missions;

(iii) Have left school to serve with a
foreign aid service of the Federal Gov-
ernment, such as the Peace Corps;

(iv) Are totally and permanently dis-
abled; or

(v) Are deceased.

(2) In cases where the students de-
scribed in paragraphs (d)(1)(i) through
(iii) of this section represent 20 percent
or more of the certificate- or degree-
seeking, full-time, undergraduate stu-
dents at the institution, recalculate
the completion or graduation rates of
those students by adding to the 150 per-
cent time-frame they normally have to
complete or graduate, as described in
paragraph (b) of this section, the time
period the students were not enrolled
due to their service in the Armed
Forces, on official church missions, or
with a recognized foreign aid service of
the Federal Government.

(e)(1) The Secretary grants a waiver
of the requirements of this section
dealing with completion and gradua-
tion rate data to any institution that
is a member of an athletic association
or conference that has voluntarily pub-
lished completion or graduation rate
data, or has agreed to publish data,
that the Secretary determines are sub-
stantially comparable to the data re-
quired by this section.

(2) An institution that receives a
waiver of the requirements of this sec-
tion must still comply with the re-
quirements of §668.41(d)(3) and (f).

(3) An institution, or athletic asso-
ciation or conference applying on be-
half of an institution, that seeks a
waiver under paragraph (e)(1) of this
section must submit a written applica-
tion to the Secretary that explains
why it believes the data the athletic
association or conference publishes are
accurate and substantially comparable
to the information required by this sec-
tion.

(f) In addition to calculating the
completion or graduation rate required
by paragraph (a)(1) of this section, an
institution may, but is not required
to—
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(1) Calculate a completion or gradua-
tion rate for students who transfer into
the institution;

(2) Calculate a completion or gradua-
tion rate for students described in
paragraphs (d)(1)(i) through (iv) of this
section; and

(3) Calculate a transfer-out rate as
specified in paragraph (c) of this sec-
tion, if the institution determines that
its mission does not include providing
substantial preparation for its students
to enroll in another eligible institu-
tion.

(Approved by the Office of Management and
Budget under control number 1845-0004)

(Authority: 20 U.S.C. 1092)
[74 FR 55944, Oct. 29, 2009]

§668.46 Institutional security policies
and crime statistics.

(a) Definitions. Additional definitions
that apply to this section:

Business day. Monday through Fri-
day, excluding any day when the insti-
tution is closed.

Campus. (i) Any building or property
owned or controlled by an institution
within the same reasonably contiguous
geographic area and used by the insti-
tution in direct support of, or in a
manner related to, the institution’s
educational purposes, including resi-
dence halls; and

(ii) Any building or property that is
within or reasonably contiguous to the
area identified in paragraph (i) of this
definition, that is owned by the insti-
tution but controlled by another per-
son, is frequently used by students, and
supports institutional purposes (such
as a food or other retail vendor).

Campus security authority. (i) A cam-
pus police department or a campus se-
curity department of an institution.

(ii) Any individual or individuals who
have responsibility for campus security
but who do not constitute a campus po-
lice department or a campus security
department under paragraph (i) of this
definition, such as an individual who is
responsible for monitoring entrance
into institutional property.

(iii) Any individual or organization
specified in an institution’s statement
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of campus security policy as an indi-
vidual or organization to which stu-
dents and employees should report
criminal offenses.

(iv) An official of an institution who
has significant responsibility for stu-
dent and campus activities, including,
but not limited to, student housing,
student discipline, and campus judicial
proceedings. If such an official is a pas-
toral or professional counselor as de-
fined below, the official is not consid-
ered a campus security authority when
acting as a pastoral or professional
counselor.

Clery geography. (i) For the purposes
of collecting statistics on the crimes
listed in paragraph (c) of this section
for submission to the Department and
inclusion in an institution’s annual se-
curity report, Clery geography in-
cludes—

(A) Buildings and property that are
part of the institution’s campus;

(B) The institution’s noncampus
buildings and property; and

(C) Public property within or imme-
diately adjacent to and accessible from
the campus.

(ii) For the purposes of maintaining
the crime log required in paragraph (f)
of this section, Clery geography in-
cludes, in addition to the locations in
paragraph (i) of this definition, areas
within the patrol jurisdiction of the
campus police or the campus security
department.

Dating violence. Violence committed
by a person who is or has been in a so-
cial relationship of a romantic or inti-
mate nature with the victim.

(i) The existence of such a relation-
ship shall be determined based on the
reporting party’s statement and with
consideration of the length of the rela-
tionship, the type of relationship, and
the frequency of interaction between
the persons involved in the relation-
ship.

(ii) For the purposes of this defini-
tion—

(A) Dating violence includes, but is
not limited to, sexual or physical abuse
or the threat of such abuse.

(B) Dating violence does not include
acts covered under the definition of do-
mestic violence.

(iii) For the purposes of complying
with the requirements of this section
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and §668.41, any incident meeting this
definition is considered a crime for the
purposes of Clery Act reporting.

Domestic violence. (i) A felony or mis-
demeanor crime of violence com-
mitted—

(A) By a current or former spouse or
intimate partner of the victim;

(B) By a person with whom the vic-
tim shares a child in common;

(C) By a person who is cohabitating
with, or has cohabitated with, the vic-
tim as a spouse or intimate partner;

(D) By a person similarly situated to
a spouse of the victim under the do-
mestic or family violence laws of the
jurisdiction in which the crime of vio-
lence occurred, or

(E) By any other person against an
adult or youth victim who is protected
from that person’s acts under the do-
mestic or family violence laws of the
jurisdiction in which the crime of vio-
lence occurred.

(ii) For the purposes of complying
with the requirements of this section
and §668.41, any incident meeting this
definition is considered a crime for the
purposes of Clery Act reporting.

Federal Bureau of Investigation’s (FBI)
Uniform Crime Reporting (UCR) program.
A nationwide, cooperative statistical
effort in which city, university and col-
lege, county, State, Tribal, and federal
law enforcement agencies voluntarily
report data on crimes brought to their
attention. The TUCR program also
serves as the basis for the definitions of
crimes in Appendix A to this subpart
and the requirements for classifying
crimes in this subpart.

Hate crime. A crime reported to local
police agencies or to a campus security
authority that manifests evidence that
the victim was intentionally selected
because of the perpetrator’s bias
against the victim. For the purposes of
this section, the categories of bias in-
clude the victim’s actual or perceived
race, religion, gender, gender identity,
sexual orientation, ethnicity, national
origin, and disability.

Hierarchy Rule. A requirement in the
FBI's UCR program that, for purposes
of reporting crimes in that system,
when more than one criminal offense
was committed during a single inci-
dent, only the most serious offense be
counted.
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Noncampus building or property. (i)
Any building or property owned or con-
trolled by a student organization that
is officially recognized by the institu-
tion; or

(ii) Any building or property owned
or controlled by an institution that is
used in direct support of, or in relation
to, the institution’s educational pur-
poses, is frequently used by students,
and is not within the same reasonably
contiguous geographic area of the in-
stitution.

Pastoral counselor. A person who is as-
sociated with a religious order or de-
nomination, is recognized by that reli-
gious order or denomination as some-
one who provides confidential coun-
seling, and is functioning within the
scope of that recognition as a pastoral
counselor.

Professional counselor. A person whose
official responsibilities include pro-
viding mental health counseling to
members of the institution’s commu-
nity and who is functioning within the
scope of the counselor’s license or cer-
tification.

Programs to prevent dating violence, do-
mestic violence, sexual assault, and stalk-
ing. (i) Comprehensive, intentional, and
integrated programming, initiatives,
strategies, and campaigns intended to
end dating violence, domestic violence,
sexual assault, and stalking that—

(A) Are culturally relevant, inclusive
of diverse communities and identities,
sustainable, responsive to community
needs, and informed by research or as-
sessed for value, effectiveness, or out-
come; and

(B) Consider environmental risk and
protective factors as they occur on the
individual, relationship, institutional,
community, and societal levels.

(ii) Programs to prevent dating vio-
lence, domestic violence, sexual as-
sault, and stalking include both pri-
mary prevention and awareness pro-
grams directed at incoming students
and new employees and ongoing pre-
vention and awareness campaigns di-
rected at students and employees, as
defined in paragraph (j)(2) of this sec-
tion.

Public property. All public property,
including thoroughfares, streets, side-
walks, and parking facilities, that is
within the campus, or immediately ad-
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jacent to and accessible from the cam-
pus.

Referred for campus disciplinary action.
The referral of any person to any cam-
pus official who initiates a disciplinary
action of which a record is kept and
which may result in the imposition of
a sanction.

Sexual assault. An offense that meets
the definition of rape, fondling, incest,
or statutory rape as used in the FBI’s
UCR program and included in Appendix
A of this subpart.

Stalking. (i) Engaging in a course of
conduct directed at a specific person
that would cause a reasonable person
to—

(A) Fear for the person’s safety or
the safety of others; or

(B) Suffer substantial emotional dis-
tress.

(ii) For the purposes of this defini-
tion—

(A) Course of conduct means two or
more acts, including, but not limited
to, acts in which the stalker directly,
indirectly, or through third parties, by
any action, method, device, or means,
follows, monitors, observes, surveils,
threatens, or communicates to or
about a person, or interferes with a
person’s property.

(B) Reasonable person means a reason-
able person under similar cir-
cumstances and with similar identities
to the victim.

(C) Substantial emotional distress
means significant mental suffering or
anguish that may, but does not nec-
essarily, require medical or other pro-
fessional treatment or counseling.

(iii) For the purposes of complying
with the requirements of this section
and section 668.41, any incident meet-
ing this definition is considered a
crime for the purposes of Clery Act re-
porting.

Test. Regularly scheduled drills, exer-
cises, and appropriate follow-through
activities, designed for assessment and
evaluation of emergency plans and ca-
pabilities.

(b) Annual security report. An institu-
tion must prepare an annual security
report reflecting its current policies
that contains, at a minimum, the fol-
lowing information:

(1) The crime statistics described in
paragraph (c) of this section.
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(2) A statement of policies regarding
procedures for students and others to
report criminal actions or other emer-
gencies occurring on campus. This
statement must include the institu-
tion’s policies concerning its response
to these reports, including—

(i) Policies for making timely warn-
ing reports to members of the campus
community, as required by paragraph
(e) of this section, regarding the occur-
rence of crimes described in paragraph
(c)(1) of this section;

(ii) Policies for preparing the annual
disclosure of crime statistics;

(iii) A list of the titles of each person
or organization to whom students and
employees should report the criminal
offenses described in paragraph (c¢)(1) of
this section for the purposes of making
timely warning reports and the annual
statistical disclosure; and

(iv) Policies or procedures for victims
or witnesses to report crimes on a vol-
untary, confidential basis for inclusion
in the annual disclosure of crime sta-
tistics.

(3) A statement of policies con-
cerning security of and access to cam-
pus facilities, including campus resi-
dences, and security considerations
used in the maintenance of campus fa-
cilities.

(4) A statement of policies con-
cerning campus law enforcement that—

(i) Addresses the enforcement author-
ity and jurisdiction of security per-
sonnel;

(ii) Addresses the working relation-
ship of campus security personnel with
State and local police agencies, includ-
ing—

(A) Whether those security personnel
have the authority to make arrests;
and

(B) Any agreements, such as written
memoranda of understanding between
the institution and such agencies, for
the investigation of alleged criminal
offenses.

(iii) Encourages accurate and prompt
reporting of all crimes to the campus
police and the appropriate police agen-
cies, when the victim of a crime elects
to, or is unable to, make such a report;
and

(iv) Describes procedures, if any, that
encourage pastoral counselors and pro-
fessional counselors, if and when they
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deem it appropriate, to inform the per-
sons they are counseling of any proce-
dures to report crimes on a voluntary,
confidential basis for inclusion in the
annual disclosure of crime statistics.

(5) A description of the type and fre-
quency of programs designed to inform
students and employees about campus
security procedures and practices and
to encourage students and employees
to be responsible for their own security
and the security of others.

(6) A description of programs de-
signed to inform students and employ-
ees about the prevention of crimes.

(7) A statement of policy concerning
the monitoring and recording through
local police agencies of criminal activ-
ity by students at noncampus locations
of student organizations officially rec-
ognized by the institution, including
student organizations with noncampus
housing facilities.

(8) A statement of policy regarding
the possession, use, and sale of alco-
holic beverages and enforcement of
State underage drinking laws.

(9) A statement of policy regarding
the possession, use, and sale of illegal
drugs and enforcement of Federal and
State drug laws.

(10) A description of any drug or alco-
hol-abuse education programs, as re-
quired under section 120(a) through (d)
of the HEA, otherwise known as the
Drug-Free Schools and Communities
Act of 1989. For the purpose of meeting
this requirement, an institution may
cross-reference the materials the insti-
tution uses to comply with section
120(a) through (d) of the HEA.

(11) A statement of policy regarding
the institution’s programs to prevent
dating violence, domestic violence, sex-
ual assault, and stalking, as defined in
paragraph (a) of this section, and of
procedures that the institution will fol-
low when one of these crimes is re-
ported. The statement must include—

(i) A description of the institution’s
educational programs and campaigns
to promote the awareness of dating vi-
olence, domestic violence, sexual as-
sault, and stalking, as required by
paragraph (j) of this section;

(ii) Procedures victims should follow
if a crime of dating violence, domestic
violence, sexual assault, or stalking
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has occurred, including written infor-
mation about—

(A) The importance of preserving evi-
dence that may assist in proving that
the alleged criminal offense occurred
or may be helpful in obtaining a pro-
tection order;

(B) How and to whom the alleged of-
fense should be reported;

(C) Options about the involvement of
law enforcement and campus authori-
ties, including notification of the vic-
tim’s option to—

(1) Notify proper law enforcement au-
thorities, including on-campus and
local police;

(2) Be assisted by campus authorities
in notifying law enforcement authori-
ties if the victim so chooses; and

(3) Decline to notify such authorities;
and

(D) Where applicable, the rights of
victims and the institution’s respon-
sibilities for orders of protection, ‘‘no-
contact’ orders, restraining orders, or
similar lawful orders issued by a crimi-
nal, civil, or tribal court or by the in-
stitution;

(iii) Information about how the insti-
tution will protect the confidentiality
of victims and other necessary parties,
including how the institution will—

(A) Complete publicly available rec-
ordkeeping, including Clery Act report-
ing and disclosures, without the inclu-
sion of personally identifying informa-
tion about the victim, as defined in
section 40002(a)(20) of the Violence
Against Women Act of 1994 (42 U.S.C.
13925(a)(20)); and

(B) Maintain as confidential any ac-
commodations or protective measures
provided to the victim, to the extent
that maintaining such confidentiality
would not impair the ability of the in-
stitution to provide the accommoda-
tions or protective measures;

(iv) A statement that the institution
will provide written notification to
students and employees about existing
counseling, health, mental health, vic-
tim advocacy, legal assistance, visa
and immigration assistance, student fi-
nancial aid, and other services avail-
able for victims, both within the insti-
tution and in the community;

(v) A statement that the institution
will provide written notification to vic-
tims about options for, available as-
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sistance in, and how to request changes
to academic, living, transportation,
and working situations or protective
measures. The institution must make
such accommodations or provide such
protective measures if the victim re-
quests them and if they are reasonably
available, regardless of whether the
victim chooses to report the crime to
campus police or local law enforce-
ment;

(vi) An explanation of the procedures
for institutional disciplinary action in
cases of alleged dating violence, domes-
tic violence, sexual assault, or stalk-
ing, as required by paragraph (k) of
this section; and

(vii) A statement that, when a stu-
dent or employee reports to the insti-
tution that the student or employee
has been a victim of dating violence,
domestic violence, sexual assault, or
stalking, whether the offense occurred
on or off campus, the institution will
provide the student or employee a writ-
ten explanation of the student’s or em-
ployee’s rights and options, as de-
scribed in paragraphs (b)(11)(ii) through
(vi) of this section.

(12) A statement advising the campus
community where law enforcement
agency information provided by a
State under section 121 of the Adam
Walsh Child Protection and Safety Act
of 2006 (42 U.S.C. 16921), concerning reg-
istered sex offenders may be obtained,
such as the law enforcement office of
the institution, a local law enforce-
ment agency with jurisdiction for the
campus, or a computer network ad-
dress.

(13) A statement of policy regarding
emergency response and evacuation
procedures, as required by paragraph
(g) of this section.

(14) A statement of policy regarding
missing student notification proce-
dures, as required by paragraph (h) of
this section.

(c) Crime statistics—(1) Crimes that
must be reported and disclosed. An insti-
tution must report to the Department
and disclose in its annual security re-
port statistics for the three most re-
cent calendar years concerning the
number of each of the following crimes
that occurred on or within its Clery ge-
ography and that are reported to local
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police agencies or to a campus security
authority:

(i) Primary crimes, including—

(A) Criminal homicide:

(I) Murder and nonnegligent man-
slaughter; and

(2) Negligent manslaughter.

(B) Sex offenses:

(1) Rape;

(2) Fondling;

(3) Incest; and

(4) Statutory rape.

(C) Robbery.

(D) Aggravated assault.

(E) Burglary.

(F) Motor vehicle theft.

(G) Arson.

(ii) Arrests and referrals for discipli-
nary actions, including—

(A) Arrests for liquor law violations,
drug law violations, and illegal weap-
ons possession.

(B) Persons not included in para-
graph (c¢)(1)(ii)(A) of this section who
were referred for campus disciplinary
action for liquor law violations, drug
law violations, and illegal weapons pos-
session.

(iii) Hate crimes, including—

(A) The number of each type of crime
in paragraph (c)(1)(i) of this section
that are determined to be hate crimes;
and

(B) The number of the following
crimes that are determined to be hate
crimes:

(1) Larceny-theft.

(2) Simple assault.

(3) Intimidation.

(4) Destruction/damage/vandalism of
property.

(iv) Dating violence, domestic vio-
lence, and stalking as defined in para-
graph (a) of this section.

(2) All reported crimes must be recorded.
(i) An institution must include in its
crime statistics all crimes listed in
paragraph (c)(1) of this section occur-
ring on or within its Clery geography
that are reported to a campus security
authority for purposes of Clery Act re-
porting. Clery Act reporting does not
require initiating an investigation or
disclosing personally identifying infor-
mation about the victim, as defined in
section 40002(a)(20) of the Violence
Against Women Act of 1994 (42 U.S.C.
13925(a.)(20)).
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(ii) An institution may not withhold,
or subsequently remove, a reported
crime from its crime statistics based
on a decision by a court, coroner, jury,
prosecutor, or other similar noncampus
official.

(iii) An institution may withhold, or
subsequently remove, a reported crime
from its crime statistics in the rare sit-
uation where sworn or commissioned
law enforcement personnel have fully
investigated the reported crime and,
based on the results of this full inves-
tigation and evidence, have made a for-
mal determination that the crime re-
port is false or baseless and therefore
“unfounded.” Only sworn or commis-
sioned law enforcement personnel may
“unfound” a crime report for purposes
of reporting under this section. The re-
covery of stolen property, the low
value of stolen property, the refusal of
the victim to cooperate with the pros-
ecution, and the failure to make an ar-
rest do not ‘‘unfound’ a crime report.

(A) An institution must report to the
Department and disclose in its annual
security report statistics the total
number of crime reports listed in para-
graph (c)(1) of this section that were
“unfounded” and subsequently with-
held from its crime statistics pursuant
to paragraph (c)(2)(iii) of this section
during each of the three most recent
calendar years.

(B) [Reserved]

(3) Crimes must be recorded by calendar
year. (i) An institution must record a
crime statistic for the calendar year in
which the crime was reported to local
police agencies or to a campus security
authority.

(ii) When recording crimes of stalk-
ing by calendar year, an institution
must follow the requirements in para-
graph (c)(6) of this section.

(4) Hate crimes must be recorded by cat-
egory of bias. For each hate crime re-
corded under paragraph (c)(1)(iii) of
this section, an institution must iden-
tify the category of bias that moti-
vated the crime. For the purposes of
this paragraph, the categories of bias
include the victim’s actual or per-
ceived—

(1) Race;

(ii) Gender;

(iii) Gender identity;

(iv) Religion;
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(v) Sexual orientation;

(vi) Ethnicity;

(vii) National origin; and

(viii) Disability.

(5) Crimes must be recorded by location.
(i) An institution must specify whether
each of the crimes recorded under para-
graph (c)(1) of this section occurred—

(A) On campus;

(B) In or on a noncampus building or
property; or

(C) On public property.

(ii) An institution must identify, of
the crimes that occurred on campus,
the number that took place in dor-
mitories or other residential facilities
for students on campus.

(iii) When recording stalking by loca-
tion, an institution must follow the re-
quirements in paragraph (c)(6) of this
section.

(6) Recording reports of stalking. (1)
When recording reports of stalking
that include activities in more than
one calendar year, an institution must
record a crime statistic for each and
every year in which the course of con-
duct is reported to a local police agen-
cy or to a campus security authority.

(ii) An institution must record each
report of stalking as occurring at only
the first location within the institu-
tion’s Clery geography in which:

(A) A perpetrator engaged in the
stalking course of conduct; or

(B) A victim first became aware of
the stalking.

(7) Identification of the victim or the ac-
cused. The statistics required under
paragraph (c) of this section do not in-
clude the identification of the victim
or the person accused of committing
the crime.

(8) Pastoral and professional counselor.
An institution is not required to report
statistics under paragraph (c) of this
section for crimes reported to a pas-
toral or professional counselor.

(9) Using the FBI’'s UCR program and
the Hierarchy Rule. (i) An institution
must compile the crime statistics for
murder and nonnegligent man-
slaughter, negligent manslaughter,
rape, robbery, aggravated assault, bur-
glary, motor vehicle theft, arson, lig-
uor law violations, drug law violations,
and illegal weapons possession using
the definitions of those crimes from
the ‘“Summary Reporting System
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(SRS) User Manual”’ from the FBI’s
UCR Program, as provided in Appendix
A to this subpart.

(ii) An institution must compile the
crime statistics for fondling, incest,
and statutory rape using the defini-
tions of those crimes from the ‘‘Na-
tional Incident-Based Reporting Sys-
tem (NIBRS) User Manual”’ from the
FBI’'s UCR Program, as provided in Ap-
pendix A to this subpart.

(iii) An institution must compile the
crime statistics for the hate crimes of
larceny-theft, simple assault, intimida-
tion, and destruction/damage/van-
dalism of property using the defini-
tions provided in the ‘“Hate Crime Data
Collection Guidelines and Training
Manual” from the FBI's UCR Program,
as provided in Appendix A to this sub-
part.

(iv) An institution must compile the
crime statistics for dating violence, do-
mestic violence, and stalking using the
definitions provided in paragraph (a) of
this section.

(v) In counting crimes when more
than one offense was committed during
a single incident, an institution must
conform to the requirements of the Hi-
erarchy Rule in the ‘“‘Summary Report-
ing System (SRS) User Manual.

(vi) If arson is committed, an institu-
tion must always record the arson in
its statistics, regardless of whether or
not it occurs in the same incident as
another crime.

(vii) If rape, fondling, incest, or stat-
utory rape occurs in the same incident
as a murder, an institution must
record both the sex offense and the
murder in its statistics.

(10) Use of a map. In complying with
the statistical reporting requirements
under this paragraph (c) of this section,
an institution may provide a map to
current and prospective students and
employees that depicts its campus,
noncampus buildings or property, and
public property areas if the map accu-
rately depicts its campus, noncampus
buildings or property, and public prop-
erty areas.

(11) Statistics from police agencies. (i)
In complying with the statistical re-
porting requirements under paragraph
(c) of this section, an institution must
make a reasonable, good-faith effort to
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obtain statistics for crimes that oc-
curred on or within the institution’s
Clery geography and may rely on the
information supplied by a local or
State police agency.

(ii) If the institution makes such a
reasonable, good-faith effort, it is not
responsible for the failure of the local
or State police agency to supply the re-
quired statistics.

(d) Separate campus. An institution
must comply with the requirements of
this section for each separate campus.

(e) Timely warning and emergency noti-
fication. (1) An institution must, in a
manner that is timely and that with-
holds as confidential the names and
other identifying information of vic-
tims, as defined in section 40002(a)(20)
of the Violence Against Women Act of
1994 (42 U.S.C. 13925(a)(20)), and that
will aid in the prevention of similar
crimes, report to the campus commu-
nity on crimes that are—

(i) Described in paragraph (c)(1) of
this section;

(ii) Reported to campus security au-
thorities as identified under the insti-
tution’s statement of current campus
policies pursuant to paragraph (b)(2) of
this section or local police agencies;
and

(iii) Considered by the institution to
represent a threat to students and em-
ployees.

(2) An institution is not required to
provide a timely warning with respect
to crimes reported to a pastoral or pro-
fessional counselor.

(3) If there is an immediate threat to
the health or safety of students or em-
ployees occurring on campus, as de-
scribed in paragraph (g)(1) of this sec-
tion, an institution must follow its
emergency notification procedures. An
institution that follows its emergency
notification procedures is not required
to issue a timely warning based on the
same circumstances; however, the in-
stitution must provide adequate fol-
low-up information to the community
as needed.

(f) Crime log. (1) An institution that
maintains a campus police or a campus
security department must maintain a
written, easily understood daily crime
log that records, by the date the crime
was reported, any crime that occurred
within its Clery geography, as de-
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scribed in paragraph (ii) of the defini-
tion of Clery geography in paragraph (a)
of this section, and that is reported to
the campus police or the campus secu-
rity department. This log must in-
clude—

(i) The nature, date, time, and gen-
eral location of each crime; and

(ii) The disposition of the complaint,
if known.

(2) The institution must make an
entry or an addition to an entry to the
log within two business days, as de-
fined under paragraph (a) of this sec-
tion, of the report of the information
to the campus police or the campus se-
curity department, unless that disclo-
sure is prohibited by law or would jeop-
ardize the confidentiality of the vic-
tim.

(3)(1) An institution may withhold in-
formation required under paragraphs
(f)(1) and (2) of this section if there is
clear and convincing evidence that the
release of the information would—

(A) Jeopardize an ongoing criminal
investigation or the safety of an indi-
vidual;

(B) Cause a suspect to flee or evade
detection; or

(C) Result in the destruction of evi-
dence.

(ii) The institution must disclose any
information withheld under paragraph
(£)(3)(1) of this section once the adverse
effect described in that paragraph is no
longer likely to occur.

(4) An institution may withhold
under paragraph (f)(2) and (3) of this
section only that information that
would cause the adverse effects de-
scribed in those paragraphs.

(5) The institution must make the
crime log for the most recent 60-day
period open to public inspection during
normal business hours. The institution
must make any portion of the log older
than 60 days available within two busi-
ness days of a request for public inspec-
tion.

(g) Emergency response and evacuation
procedures. An institution must include
a statement of policy regarding its
emergency response and evacuation
procedures in the annual security re-
port. This statement must include—

(1) The procedures the institution
will use to immediately notify the
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campus community upon the confirma-
tion of a significant emergency or dan-
gerous situation involving an imme-
diate threat to the health or safety of
students or employees occurring on the
campus;

(2) A description of the process the
institution will use to—

(i) Confirm that there is a significant
emergency or dangerous situation as
described in paragraph (g)(1) of this
section;

(ii) Determine the appropriate seg-
ment or segments of the campus com-
munity to receive a notification;

(iii) Determine the content of the no-
tification; and

(iv) Initiate the notification system.

(3) A statement that the institution
will, without delay, and taking into ac-
count the safety of the community, de-
termine the content of the notification
and initiate the notification system,
unless issuing a notification will, in
the professional judgment of respon-
sible authorities, compromise efforts
to assist a victim or to contain, re-
spond to, or otherwise mitigate the
emergency;

(4) A list of the titles of the person or
persons or organization or organiza-
tions responsible for carrying out the
actions described in paragraph (g)(2) of
this section;

(5) The institution’s procedures for
disseminating emergency information
to the larger community; and

(6) The institution’s procedures to
test the emergency response and evacu-
ation procedures on at least an annual
basis, including—

(i) Tests that may be announced or
unannounced;

(ii) Publicizing its emergency re-
sponse and evacuation procedures in
conjunction with at least one test per
calendar year; and

(iii) Documenting, for each test, a de-
scription of the exercise, the date,
time, and whether it was announced or
unannounced.

(h) Missing student notification policies
and procedures. (1) An institution that
provides any on-campus student hous-
ing facility must include a statement
of policy regarding missing student no-
tification procedures for students who
reside in on-campus student housing
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facilities in its annual security report.
This statement must—

(i) Indicate a list of titles of the per-
sons or organizations to which stu-
dents, employees, or other individuals
should report that a student has been
missing for 24 hours;

(ii) Require that any missing student
report must be referred immediately to
the institution’s police or campus secu-
rity department, or, in the absence of
an institutional police or campus secu-
rity department, to the local law en-
forcement agency that has jurisdiction
in the area;

(iii) Contain an option for each stu-
dent to identify a contact person or
persons whom the institution shall no-
tify within 24 hours of the determina-
tion that the student is missing, if the
student has been determined missing
by the institutional police or campus
security department, or the local law
enforcement agency;

(iv) Advise students that their con-
tact information will be registered con-
fidentially, that this information will
be accessible only to authorized cam-
pus officials, and that it may not be
disclosed, except to law enforcement
personnel in furtherance of a missing
person investigation;

(v) Advise students that if they are
under 18 years of age and not emanci-
pated, the institution must notify a
custodial parent or guardian within 24
hours of the determination that the
student is missing, in addition to noti-
fying any additional contact person
designated by the student; and

(vi) Advise students that the institu-
tion will notify the local law enforce-
ment agency within 24 hours of the de-
termination that the student is miss-
ing, unless the local law enforcement
agency was the entity that made the
determination that the student is miss-
ing.

(2) The procedures that the institu-
tion must follow when a student who
resides in an on-campus student hous-
ing facility is determined to have been
missing for 24 hours include—

(i) If the student has designated a
contact person, notifying that contact
person within 24 hours that the student
is missing;

(ii) If the student is under 18 years of
age and is not emancipated, notifying
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the student’s custodial parent or
guardian and any other designated con-
tact person within 24 hours that the
student is missing; and

(iii) Regardless of whether the stu-
dent has identified a contact person, is
above the age of 18, or is an emanci-
pated minor, informing the local law
enforcement agency that has jurisdic-
tion in the area within 24 hours that
the student is missing.

(i) [Reserved]

(j) Programs to prevent dating violence,
domestic violence, sexual assault, and
stalking. As required by paragraph
(b)(11) of this section, an institution
must include in its annual security re-
port a statement of policy that ad-
dresses the institution’s programs to
prevent dating violence, domestic vio-
lence, sexual assault, and stalking.

(1) The statement must include—

(i) A description of the institution’s
primary prevention and awareness pro-
grams for all incoming students and
new employees, which must include—

(A) A statement that the institution
prohibits the crimes of dating violence,
domestic violence, sexual assault, and
stalking, as those terms are defined in
paragraph (a) of this section;

(B) The definition of ‘dating vio-
lence,” ‘‘domestic violence,” ‘‘sexual
assault,” and ‘‘stalking’ in the appli-
cable jurisdiction;

(C) The definition of ‘‘consent,” in
reference to sexual activity, in the ap-
plicable jurisdiction;

(D) A description of safe and positive
options for bystander intervention;

(E) Information on risk reduction;
and

(F) The information described in
paragraphs (b)(11) and (k)(2) of this sec-
tion; and

(ii) A description of the institution’s
ongoing prevention and awareness
campaigns for students and employees,
including information described in
paragraph (j)(1)(i)(A) through (F) of
this section.

(2) For the purposes of this paragraph
G—

(i) Awareness programs means commu-
nity-wide or audience-specific pro-
gramming, initiatives, and strategies
that increase audience knowledge and
share information and resources to pre-
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vent violence, promote safety, and re-
duce perpetration.

(ii) Bystander intervention means safe
and positive options that may be car-
ried out by an individual or individuals
to prevent harm or intervene when
there is a risk of dating violence, do-
mestic violence, sexual assault, or
stalking. Bystander intervention in-
cludes recognizing situations of poten-
tial harm, understanding institutional
structures and cultural conditions that
facilitate violence, overcoming barriers
to intervening, identifying safe and ef-
fective intervention options, and tak-
ing action to intervene.

(iii) Ongoing prevention and awareness
campaigns means programming, initia-
tives, and strategies that are sustained
over time and focus on increasing un-
derstanding of topics relevant to and
skills for addressing dating violence,
domestic violence, sexual assault, and
stalking, using a range of strategies
with audiences throughout the institu-
tion and including information de-
scribed in paragraph G D3E)A)
through (F) of this section.

(iv) Primary prevention programs
means programming, initiatives, and
strategies informed by research or as-
sessed for value, effectiveness, or out-
come that are intended to stop dating
violence, domestic violence, sexual as-
sault, and stalking before they occur
through the promotion of positive and
healthy behaviors that foster healthy,
mutually respectful relationships and
sexuality, encourage safe bystander
intervention, and seek to change be-
havior and social norms in healthy and
safe directions.

(v) Risk reduction means options de-
signed to decrease perpetration and by-
stander inaction, and to increase em-
powerment for victims in order to pro-
mote safety and to help individuals and
communities address conditions that
facilitate violence.

(3) An institution’s programs to pre-
vent dating violence, domestic vio-
lence, sexual assault, and stalking
must include, at a minimum, the infor-
mation described in paragraph (j)(1) of
this section.

(k) Procedures for institutional discipli-
nary action in cases of alleged dating vio-
lence, domestic violence, sexual assault, or
stalking. As required by paragraph
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(b)(11)(vi) of this section, an institution
must include in its annual security re-
port a clear statement of policy that
addresses the procedures for institu-
tional disciplinary action in cases of
alleged dating violence, domestic vio-
lence, sexual assault, or stalking, as
defined in paragraph (a) of this section,
and that—

(1)(i) Describes each type of discipli-
nary proceeding used by the institu-
tion; the steps, anticipated timelines,
and decision-making process for each
type of disciplinary proceeding; how to
file a disciplinary complaint; and how
the institution determines which type
of proceeding to use based on the cir-
cumstances of an allegation of dating
violence, domestic violence, sexual as-
sault, or stalking;

(ii) Describes the standard of evi-
dence that will be used during any in-
stitutional disciplinary proceeding
arising from an allegation of dating vi-
olence, domestic violence, sexual as-
sault, or stalking;

(iii) Lists all of the possible sanc-
tions that the institution may impose
following the results of any institu-
tional disciplinary proceeding for an
allegation of dating violence, domestic
violence, sexual assault, or stalking;
and

(iv) Describes the range of protective
measures that the institution may
offer to the victim following an allega-
tion of dating violence, domestic vio-
lence, sexual assault, or stalking;

(2) Provides that the proceedings
will—

(i) Include a prompt, fair, and impar-
tial process from the initial investiga-
tion to the final result;

(ii) Be conducted by officials who, at
a minimum, receive annual training on
the issues related to dating violence,
domestic violence, sexual assault, and
stalking and on how to conduct an in-
vestigation and hearing process that
protects the safety of victims and pro-
motes accountability;

(iii) Provide the accuser and the ac-
cused with the same opportunities to
have others present during any institu-
tional disciplinary proceeding, includ-
ing the opportunity to be accompanied
to any related meeting or proceeding
by the advisor of their choice;
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(iv) Not limit the choice of advisor or
presence for either the accuser or the
accused in any meeting or institutional
disciplinary proceeding; however, the
institution may establish restrictions
regarding the extent to which the advi-
sor may participate in the proceedings,
as long as the restrictions apply equal-
ly to both parties; and

(v) Require simultaneous notifica-
tion, in writing, to both the accuser
and the accused, of—

(A) The result of any institutional
disciplinary proceeding that arises
from an allegation of dating violence,
domestic violence, sexual assault, or
stalking;

(B) The institution’s procedures for
the accused and the victim to appeal
the result of the institutional discipli-
nary proceeding, if such procedures are
available;

(C) Any change to the result; and

(D) When such results become final.

(3) For the purposes of this paragraph
(k)—

(i) A prompt, fair, and impartial pro-
ceeding includes a proceeding that is—

(A) Completed within reasonably
prompt timeframes designated by an
institution’s policy, including a process
that allows for the extension of time-
frames for good cause with written no-
tice to the accuser and the accused of
the delay and the reason for the delay;

(B) Conducted in a manner that—

(I) Is consistent with the institu-
tion’s policies and transparent to the
accuser and accused;

(2) Includes timely notice of meet-
ings at which the accuser or accused,
or both, may be present; and

(3) Provides timely and equal access
to the accuser, the accused, and appro-
priate officials to any information that
will be used during informal and for-
mal disciplinary meetings and hear-
ings; and

(C) Conducted by officials who do not
have a conflict of interest or bias for or
against the accuser or the accused.

(ii) Advisor means any individual who
provides the accuser or accused sup-
port, guidance, or advice.

(iii) Proceeding means all activities
related to a non-criminal resolution of
an institutional disciplinary com-
plaint, including, but not limited to,
factfinding investigations, formal or
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informal meetings, and hearings. Pro-
ceeding does not include communica-
tions and meetings between officials
and victims concerning accommoda-
tions or protective measures to be pro-
vided to a victim.

(iv) Result means any initial, interim,
and final decision by any official or en-
tity authorized to resolve disciplinary
matters within the institution. The re-
sult must include any sanctions im-
posed by the institution. Notwith-
standing section 444 of the General
Education Provisions Act (20 U.S.C.
1232g), commonly referred to as the
Family Educational Rights and Pri-
vacy Act (FERPA), the result must
also include the rationale for the result
and the sanctions.

(1) Compliance with paragraph (k) of
this section does not constitute a vio-
lation of FERPA.

(m) Prohibition on retaliation. An in-
stitution, or an officer, employee, or
agent of an institution, may not retali-
ate, intimidate, threaten, coerce, or
otherwise discriminate against any in-
dividual for exercising their rights or
responsibilities under any provision in
this section.

[79 FR 62783, Oct. 20, 2014]

§668.47 Report on athletic program
participation rates and financial
support data.

(a) Applicability. This section applies
to a co-educational institution of high-
er education that—

(1) Participates in any title IV, HEA
program; and

(2) Has an intercollegiate athletic
program.

(b) Definitions. The following defini-
tions apply for purposes of this section
only.

(1) Ezxpenses—(i) Ezxpenses means ex-
penses attributable to intercollegiate
athletic activities. This includes ap-
pearance guarantees and options, ath-
letically related student aid, contract
services, equipment, fundraising activi-
ties, operating expenses, promotional
activities, recruiting expenses, salaries
and benefits, supplies, travel, and any
other expenses attributable to inter-
collegiate athletic activities.

(ii) Operating expenses means all ex-
penses an institution incurs attrib-
utable to home, away, and neutral-site
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intercollegiate athletic contests (com-
monly known as ‘‘game-day ex-
penses’’), for—

(A) Lodging, meals, transportation,
uniforms, and equipment for coaches,
team members, support staff (includ-
ing, but not limited to team managers
and trainers), and others; and

(B) Officials.

(iii) Recruiting expenses means all ex-
penses an institution incurs attrib-
utable to recruiting activities. This in-
cludes, but is not limited to, expenses
for lodging, meals, telephone use, and
transportation (including vehicles used
for recruiting purposes) for both re-
cruits and personnel engaged in re-
cruiting, any other expenses for official
and unofficial visits, and all other ex-
penses related to recruiting.

(2) Institutional salary means all
wages and bonuses an institution pays
a coach as compensation attributable
to coaching.

(3)(i) Participants means students
who, as of the day of a varsity team’s
first scheduled contest—

(A) Are listed by the institution on
the varsity team’s roster;

(B) Receive athletically related stu-
dent aid; or

(C) Practice with the varsity team
and receive coaching from one or more
varsity coaches.

(ii) Any student who satisfies one or
more of the criteria in paragraphs
()(B)(A)(A) through (C) of this section
is a participant, including a student on
a team the institution designates or
defines as junior varsity, freshman, or
novice, or a student withheld from
competition to preserve eligibility (i.e.,
a redshirt), or for academic, medical,
or other reasons.

(4) Reporting year means a consecu-
tive twelve-month period of time des-
ignated by the institution for the pur-
poses of this section.

(5) Revenues means revenues attrib-
utable to intercollegiate athletic ac-
tivities. This includes revenues from
appearance guarantees and options, an
athletic conference, tournament or
bowl games, concessions, contributions
from alumni and others, institutional
support, program advertising and sales,
radio and television, royalties, signage
and other sponsorships, sports camps,
State or other government support,
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student activity fees, ticket and luxury
box sales, and any other revenues at-
tributable to intercollegiate athletic
activities.

(6) Undergraduate students means stu-
dents who are consistently designated
as such by the institution.

(7) Varsity team means a team that—

(i) Is designated or defined by its in-
stitution or an athletic association as
a varsity team; or

(ii) Primarily competes against other
teams that are designated or defined by
their institutions or athletic associa-
tions as varsity teams.

(c) Report. An institution described in
paragraph (a) of this section must an-
nually, for the preceding reporting
year, prepare a report that contains
the following information:

(1) The number of male and the num-
ber of female full-time undergraduate
students that attended the institution.

(2) A listing of the varsity teams that
competed in intercollegiate athletic
competition and for each team the fol-
lowing data:

(i) The total number of participants
as of the day of its first scheduled con-
test of the reporting year, the number
of participants who also participated
on another varsity team, and the num-
ber of other varsity teams on which
they participated.

(ii) Total operating expenses attrib-
utable to the team, except that an in-
stitution may report combined oper-
ating expenses for closely related
teams, such as track and field or swim-
ming and diving. Those combinations
must be reported separately for men’s
and women’s teams.

(iii) In addition to the data required
by paragraph (c)(2)(ii) of this section,
an institution may report operating ex-
penses attributable to the team on a
per-participant basis.

(iv)(A) Whether the head coach was
male or female, was assigned to the
team on a full-time or part-time basis,
and, if assigned on a part-time basis,
whether the head coach was a full-time
or part-time employee of the institu-
tion.

(B) The institution must consider
graduate assistants and volunteers who
served as head coaches to be head
coaches for the purposes of this report.
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(v)(A) The number of assistant coach-
es who were male and the number of
assistant coaches who were female,
and, within each category, the number
who were assigned to the team on a
full-time or part-time basis, and, of
those assigned on a part-time basis, the
number who were full-time and part-
time employees of the institution.

(B) The institution must consider
graduate assistants and volunteers who
served as assistant coaches to be as-
sistant coaches for purposes of this re-
port.

(3) The unduplicated head count of
the individuals who were listed under
paragraph (c)(2)(i) of this section as a
participant on at least one varsity
team, by gender.

(4)(1) Revenues derived by the institu-
tion according to the following cat-
egories (Revenues not attributable to a
particular sport or sports must be in-
cluded only in the total revenues at-
tributable to intercollegiate athletic
activities, and, if appropriate, revenues
attributable to men’s sports combined
or women’s sports combined. Those
revenues include, but are not limited
to, alumni contributions to the ath-
letic department not targeted to a par-
ticular sport or sports, investment in-
terest income, and student activity
fees.):

(A) Total revenues attributable to its
intercollegiate athletic activities.

(B) Revenues attributable to all
men’s sports combined.

(C) Revenues attributable to all wom-
en’s sports combined.

(D) Revenues attributable to football.

(E) Revenues attributable to men’s
basketball.

(F) Revenues attributable to women’s
basketball.

(&) Revenues attributable to all
men’s sports except football and bas-
ketball, combined.

(H) Revenues attributable to all
women'’s sports except basketball, com-
bined.

(ii) In addition to the data required
by paragraph (c)(4)(i) of this section, an
institution may report revenues attrib-
utable to the remainder of the teams,
by team.

(5) Expenses incurred by the institu-
tion, according to the following cat-
egories (Expenses not attributable to a

457



§668.48

particular sport, such as general and
administrative overhead, must be in-
cluded only in the total expenses at-
tributable to intercollegiate athletic
activities.):

(i) Total expenses attributable to
intercollegiate athletic activities.

(ii) Expenses attributable to football.

(iii) Expenses attributable to men’s
basketball.

(iv) Expenses attributable to wom-
en’s basketball.

(v) Expenses attributable to all men’s
sports except football and basketball,
combined.

(vi) Expenses attributable to all
women’s sports except basketball, com-
bined.

(6) The total amount of money spent
on athletically related student aid, in-
cluding the value of waivers of edu-
cational expenses, aggregately for
men’s teams, and aggregately for wom-
en’s teams.

(7) The ratio of athletically related
student aid awarded male athletes to
athletically related student aid award-
ed female athletes.

(8) The total amount of recruiting ex-
penses incurred, aggregately for all
men’s teams, and aggregately for all
women’s teams.

(9)(Q) The average annual institu-
tional salary of the non-volunteer head
coaches of all men’s teams, across all
offered sports, and the average annual
institutional salary of the non-volun-
teer head coaches of all women’s
teams, across all offered sports, on a
per person and a per full-time equiva-
lent position basis. These data must in-
clude the number of persons and full-
time equivalent positions used to cal-
culate each average.

(ii) If a head coach has responsibil-
ities for more than one team and the
institution does not allocate that
coach’s salary by team, the institution
must divide the salary by the number
of teams for which the coach has re-
sponsibility and allocate the salary
among the teams on a basis consistent
with the coach’s responsibilities for the
different teams.

(10)(i) The average annual institu-
tional salary of the non-volunteer as-
sistant coaches of men’s teams, across
all offered sports, and the average an-
nual institutional salary of the non-
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volunteer assistant coaches of women’s
teams, across all offered sports, on a
per person and a full-time equivalent
position basis. These data must include
the number of persons and full-time
equivalent positions used to calculate
each average.

(ii) If an assistant coach had respon-
sibilities for more than one team and
the institution does not allocate that
coach’s salary by team, the institution
must divide the salary by the number
of teams for which the coach has re-
sponsibility and allocate the salary
among the teams on a basis consistent
with the coach’s responsibilities for the
different teams.

(Approved by the Office of Management and
Budget under control number 1845-0010)

(Authority: 20 U.S.C. 1092)
[64 FR 59071, Nov. 1, 1999]

§668.48 Report on completion or grad-
uation rates for student-athletes.

(a)(1) Annually, by July 1, an institu-
tion that is attended by students re-
ceiving athletically-related student aid
must produce a report containing the
following information:

(i) The number of students, cat-
egorized by race and gender, who at-
tended that institution during the year
prior to the submission of the report.

(ii) The number of students described
in paragraph (a)(1)(i) of this section
who received athletically-related stu-
dent aid, categorized by race and gen-
der within each sport.

(iii) The completion or graduation
rate and if applicable, transfer-out rate
of all the entering, certificate- or de-
gree-seeking, full-time, undergraduate
students described in §668.45(a)(1), cat-
egorized by race and gender.

(iv) The completion or graduation
rate and if applicable, transfer-out rate
of the entering students described in
§668.45(a)(1) who received athletically-
related student aid, categorized by race
and gender within each sport.

(v) The average completion or grad-
uation rate and if applicable, transfer-
out rate for the four most recent com-
pleting or graduating classes of enter-
ing students described in §668.45(a)(1),
(3), and (4) categorized by race and gen-
der. If an institution has completion or
graduation rates and, if applicable,
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transfer-out rates for fewer than four
of those classes, it must disclose the
average rate of those classes for which
it has rates.

(vi) The average completion or grad-
uation rate and if applicable, transfer-
out rate of the four most recent com-
pleting or graduating classes of enter-
ing students described in §668.45 (a)(1)
who received athletically-related stu-
dent aid, categorized by race and gen-
der within each sport. If an institution
has completion or graduation rates and
if applicable, transfer-out rates for
fewer than four of those classes, it
must disclose the average rate of those
classes for which it has rates.

(2) For purposes of this section, sport
means—

(i) Basketball;

(ii) Football;

(iii) Baseball;

(iv) Cross-country and track com-
bined; and

(v) All other sports combined.

(3) If a category of students identified
in paragraph (a)(1)(iv) above contains
five or fewer students, the institution
need not disclose information on that
category of students.

(b) The provisions of §668.45 (a), (b),
(c), and (d) apply for purposes of calcu-
lating the completion or graduation
rates and, if applicable, transfer-out
rates required under paragraphs
(a)(1)(iii) through (vi) of this section.

(c) BEach institution of higher edu-
cation described in paragraph (a) of
this section may also provide to stu-
dents and the Secretary supplemental
information containing—

(1) The graduation or completion rate
of the students who transferred into
the institution; and

(2) The number of students who
transferred out of the institution.

(d) The provisions of §668.45(e) apply
for purposes of this section.

(Approved by the Office of Management and
Budget under control number 1845-0004)
(Authority: 20 U.S.C. 1092)

[60 FR 61788, Dec. 1, 1995. Redesignated and
amended at 64 FR 59067, 59072, Nov. 1, 1999; 69
FR 12276, Mar. 16, 2004]

§668.49 Institutional fire safety poli-
cies and fire statistics.

(a) Additional definitions that apply to
this section.

§668.49

Cause of fire: The factor or factors
that give rise to a fire. The causal fac-
tor may be, but is not limited to, the
result of an intentional or uninten-
tional action, mechanical failure, or
act of nature.

Fire: Any instance of open flame or
other burning in a place not intended
to contain the burning or in an uncon-
trolled manner.

Fire drill: A supervised practice of a
mandatory evacuation of a building for
a fire.

Fire-related injury: Any instance in
which a person is injured as a result of
a fire, including an injury sustained
from a natural or accidental cause,
while involved in fire control, attempt-
ing rescue, or escaping from the dan-
gers of the fire. The term ‘‘person”
may include students, employees, visi-
tors, firefighters, or any other individ-
uals.

Fire-related death: Any instance in
which a person—

(1) Is killed as a result of a fire, in-
cluding death resulting from a natural
or accidental cause while involved in
fire control, attempting rescue, or es-
caping from the dangers of a fire; or

(2) Dies within one year of injuries
sustained as a result of the fire.

Fire safety system: Any mechanism or
system related to the detection of a
fire, the warning resulting from a fire,
or the control of a fire. This may in-
clude sprinkler systems or other fire
extinguishing systems, fire detection
devices, stand-alone smoke alarms, de-
vices that alert one to the presence of
a fire, such as horns, bells, or strobe
lights; smoke-control and reduction
mechanisms; and fire doors and walls
that reduce the spread of a fire.

Value of property damage: The esti-
mated value of the loss of the structure
and contents, in terms of the cost of re-
placement in like kind and quantity.
This estimate should include contents
damaged by fire, and related damages
caused by smoke, water, and overhaul;
however, it does not include indirect
loss, such as business interruption.

(b) Annual fire safety report. Begin-
ning by October 1, 2010, an institution
that maintains any on-campus student
housing facility must prepare an an-
nual fire safety report that contains, at
a minimum, the following information:
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(1) The fire statistics described in
paragraph (c) of this section.

(2) A description of each on-campus
student housing facility fire safety sys-
tem.

(3) The number of fire drills held dur-
ing the previous calendar year.

(4) The institution’s policies or rules
on Dportable electrical appliances,
smoking, and open flames in a student
housing facility.

(6) The institution’s procedures for
student housing evacuation in the case
of a fire.

(6) The policies regarding fire safety
education and training programs pro-
vided to the students and employees. In
these policies, the institution must de-
scribe the procedures that students and
employees should follow in the case of
a fire.

(7) For purposes of including a fire in
the statistics in the annual fire safety
report, a list of the titles of each per-
son or organization to which students
and employees should report that a fire
occurred.

(8) Plans for future improvements in
fire safety, if determined necessary by
the institution.

(c) Fire statistics. (1) An institution
must report statistics for each on-cam-
pus student housing facility, for the
three most recent calendar years for
which data are available, concerning—

(i) The number of fires and the cause
of each fire;

(ii) The number of persons who re-
ceived fire-related injuries that re-
sulted in treatment at a medical facil-
ity, including at an on-campus health
center;

(iii) The number of deaths related to
a fire; and

(iv) The value of property damage
caused by a fire.

(2) An institution is required to sub-
mit a copy of the fire statistics in para-
graph (c)(1) of this section to the Sec-
retary on an annual basis.

(d) Fire log. (1) An institution that
maintains on-campus student housing
facilities must maintain a written, eas-
ily understood fire log that records, by
the date that the fire was reported, any
fire that occurred in an on-campus stu-
dent housing facility. This log must in-
clude the nature, date, time, and gen-
eral location of each fire.
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(2) An institution must make an
entry or an addition to an entry to the
log within two business days, as de-
fined under §668.46(a), of the receipt of
the information.

(3) An institution must make the fire
log for the most recent 60-day period
open to public inspection during nor-
mal business hours. The institution
must make any portion of the log older
than 60 days available within two busi-
ness days of a request for public inspec-
tion.

(4) An institution must make an an-
nual report to the campus community
on the fires recorded in the fire log.
This requirement may be satisfied by
the annual fire safety report described
in paragraph (b) of this section.

(Approved by the Office of Management and
Budget under control number 1845-NEW3)

(Authority: 20 U.S.C. 1092)
[74 FR 55946, Oct. 29, 2009]

§668.50 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
the subpart or the application of its
provisions to any person, act, or prac-
tice shall not be affected thereby.

[84 FR 58933, Nov. 1, 2019]

APPENDIX A TO SUBPART D OF PART
668—CRIME DEFINITIONS IN ACCORD-
ANCE WITH THE FEDERAL BUREAU OF
INVESTIGATION’S UNIFORM CRIME
REPORTING PROGRAM

The following definitions are to be used for
reporting the crimes listed in §668.46, in ac-
cordance with the Federal Bureau of Inves-
tigation’s Uniform Crime Reporting (UCR)
Program. The definitions for murder, rape,
robbery, aggravated assault, burglary, motor ve-
hicle theft, weapons: carrying, possessing, etc.,
law violations, drug abuse violations, and liquor
law violations are from the ‘“‘Summary Re-
porting System (SRS) User Manual”’ from
the FBI's UCR Program. The definitions of
fondling, incest, and statutory rape are ex-
cerpted from the ‘“National Incident-Based
Reporting System (NIBRS) User Manual”’
from the FBI's UCR Program. The defini-
tions of larceny-theft (except motor vehicle
theft), simple assault, intimidation, and destruc-
tion/damage/vandalism of property are from the
‘“‘Hate Crime Data Collection Guidelines and
Training Manual” from the FBI’'s UCR Pro-
gram.
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CRIME DEFINITIONS FROM THE SUMMARY RE-
PORTING SYSTEM (SRS) USER MANUAL FROM
THE FBI'S UCR PROGRAM

Arson

Any willful or malicious burning or at-
tempt to burn, with or without intent to de-
fraud, a dwelling house, public building,
motor vehicle or aircraft, personal property
of another, etc.

Criminal Homicide—Manslaughter by
Negligence

The killing of another person through
gross negligence.

Criminal Homicide—Murder and Nonnegligent
Manslaughter

The willful (nonnegligent) killing of one
human being by another.

Rape

The penetration, no matter how slight, of
the vagina or anus with any body part or ob-
ject, or oral penetration by a sex organ of
another person, without the consent of the
victim.

Robbery

The taking or attempting to take anything
of value from the care, custody, or control of
a person or persons by force or threat of
force or violence and/or by putting the vic-
tim in fear.

Aggravated Assault

An unlawful attack by one person upon an-
other for the purpose of inflicting severe or
aggravated bodily injury. This type of as-
sault usually is accompanied by the use of a
weapon or by means likely to produce death
or great bodily harm. (It is not necessary
that injury result from an aggravated as-
sault when a gun, knife, or other weapon is
used which could and probably would result
in serious personal injury if the crime were
successfully completed.)

Burglary

The unlawful entry of a structure to com-
mit a felony or a theft. For reporting pur-
poses this definition includes: unlawful entry
with intent to commit a larceny or felony;
breaking and entering with intent to commit
a larceny; housebreaking; safecracking; and
all attempts to commit any of the aforemen-
tioned.

Motor Vehicle Theft

The theft or attempted theft of a motor ve-
hicle. (Classify as motor vehicle theft all
cases where automobiles are taken by per-
sons not having lawful access even though
the vehicles are later abandoned—including
joyriding.)

Pt. 668, Subpt. D, App. A

Weapons: Carrying, Possessing, Etc.

The violation of laws or ordinances prohib-
iting the manufacture, sale, purchase, trans-
portation, possession, concealment, or use of
firearms, cutting instruments, explosives, in-
cendiary devices, or other deadly weapons.

Drug Abuse Violations

The violation of laws prohibiting the pro-
duction, distribution, and/or use of certain
controlled substances and the equipment or
devices utilized in their preparation and/or
use. The unlawful cultivation, manufacture,
distribution, sale, purchase, use, possession,
transportation, or importation of any con-
trolled drug or narcotic substance. Arrests
for violations of State and local laws, spe-
cifically those relating to the unlawful pos-
session, sale, use, growing, manufacturing,
and making of narcotic drugs.

Liquor Law Violations

The violation of State or local laws or or-
dinances prohibiting the manufacture, sale,
purchase, transportation, possession, or use
of alcoholic beverages, not including driving
under the influence and drunkenness.

CRIME DEFINITIONS FROM THE NATIONAL INCI-
DENT-BASED REPORTING SYSTEM (NIBRS)
USER MANUAL FROM THE FBI'S UCR PRoO-
GRAM

Sex Offenses

Any sexual act directed against another
person, without the consent of the victim,
including instances where the victim is in-
capable of giving consent.

A. Fondling—The touching of the private
body parts of another person for the purpose
of sexual gratification, without the consent
of the victim, including instances where the
victim is incapable of giving consent because
of his/her age or because of his/her tem-
porary or permanent mental incapacity.

B. Incest—Sexual intercourse between per-
sons who are related to each other within the
degrees wherein marriage is prohibited by
law.

C. Statutory Rape—Sexual intercourse with
a person who is under the statutory age of
consent.

CRIME DEFINITIONS FROM THE HATE CRIME
DATA COLLECTION GUIDELINES AND TRAIN-
ING MANUAL FROM THE FBI'S UCR Pro-
GRAM

LARCENY-THEFT (EXCEPT MOTOR VEHICLE
THEFT)

The unlawful taking, carrying, leading, or
riding away of property from the possession
or constructive possession of another. At-
tempted larcenies are included. Embezzle-
ment, confidence games, forgery, worthless
checks, etc., are excluded.
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Simple Assault

An unlawful physical attack by one person
upon another where neither the offender dis-
plays a weapon, nor the victim suffers obvi-
ous severe or aggravated bodily injury in-
volving apparent broken bones, loss of teeth,
possible internal injury, severe laceration, or
loss of consciousness.

Intimidation

To unlawfully place another person in rea-
sonable fear of bodily harm through the use
of threatening words and/or other conduct,
but without displaying a weapon or sub-
jecting the victim to actual physical attack.

Destruction/Damage/Vandalism of Property

To willfully or maliciously destroy, dam-
age, deface, or otherwise injure real or per-
sonal property without the consent of the
owner or the person having custody or con-
trol of it.

[79 FR 62789, Oct. 20, 2014]

EFFECTIVE DATE NOTE: At 81 FR 92262, Dec.
19,2016, §668.50 was added, effective July 1,
2018. This amendment was further delayed at
83 FR 31303, July 3, 2018 until July 1, 2020.

Subpart E—Verification and Up-
dating of Student Aid Appli-
cation Information

SOURCE: 75 FR 66954, Oct. 29, 2010, unless
otherwise noted.

§668.51 General.

(a) Scope and purpose. The regulations
in this subpart govern the verification
by institutions of information sub-
mitted by applicants for student finan-
cial assistance under the subsidized
student financial assistance programs.

(b) Applicant responsibility. If the Sec-
retary or the institution requests docu-
ments or information from an appli-
cant under this subpart, the applicant
must provide the specified documents
or information.

(c) Foreign schools. The Secretary ex-
empts from the provisions of this sub-
part participating institutions that are
not located in a State.

(Authority: 20 U.S.C. 1094)

§668.52 Definitions.

The following definitions apply to
this subpart:

34 CFR Ch. VI (7-1-25 Edition)

Specified year: (1) The calendar year
preceding the first calendar year of an
award year, i.e., the base year; or

(2) The year preceding the year de-
scribed in paragraph (1) of this defini-
tion.

Subsidized student financial assistance
programs: Title IV, HEA programs for
which eligibility is determined on the
basis of an applicant’s EFC. These pro-
grams include the Federal Pell Grant,
Federal Supplemental Educational Op-
portunity Grant (FSEOG), Federal
Work-Study (FWS), Federal Perkins
Loan, and Direct Subsidized Loan pro-
grams.

Unsubsidiced student financial assist-
ance programs: Title IV, HEA programs
for which eligibility is not based on an
applicant’s EFC. These programs in-
clude the Teacher Education Assist-
ance for College and Higher Education
(TEACH) Grant, Direct Unsubsidized
Loan, and Direct PLUS Loan pro-
grams.

(Authority: 20 U.S.C. 1094)

§668.53 Policies and procedures.

(a) An institution must establish and
use written policies and procedures for
verifying an applicant’s FAFSA infor-
mation in accordance with the provi-
sions of this subpart. These policies
and procedures must include—

(1) The time period within which an
applicant must provide any docu-
mentation requested by the institution
in accordance with §668.57;

(2) The consequences of an appli-
cant’s failure to provide the requested
documentation within the specified
time period;

(3) The method by which the institu-
tion notifies an applicant of the results
of its verification if, as a result of
verification, the applicant’s EFC
changes and results in a change in the
amount of the applicant’s assistance
under the title IV, HEA programs;

(4) The procedures the institution
will follow itself or the procedures the
institution will require an applicant to
follow to correct FAFSA information
determined to be in error; and

(5) The procedures for making refer-
rals under §668.16(g).

(b) An institution’s procedures must
provide that it will furnish, in a timely
manner, to each applicant whose
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FAFSA information is selected for
verification a clear explanation of—

(1) The documentation needed to sat-
isfy the verification requirements; and

(2) The applicant’s responsibilities
with respect to the verification of
FAFSA information, including the
deadlines for completing any actions
required under this subpart and the
consequences of failing to complete
any required action.

(c) An institution’s procedures must
provide that an applicant whose
FAFSA information is selected for
verification is required to complete
verification before the institution exer-
cises any authority under section
479A(a) of the HEA to make changes to
the applicant’s cost of attendance or to
the values of the data items required to
calculate the EFC.

Approved by the Office of Management and
Budget under control number 1845-0041)

(Authority: 20 U.S.C. 1094)

§668.54 Selection of an applicant’s
FAFSA information for verification.

(a) General requirements. (1) Except as
provided in paragraph (b) of this sec-
tion, an institution must require an ap-
plicant whose FAFSA information is
selected for verification by the Sec-
retary, to verify the information speci-
fied by the Secretary pursuant to
§668.56.

(2) If an institution has reason to be-
lieve that an applicant’s FAFSA infor-
mation is inaccurate, it must verify
the accuracy of that information.

(3) An institution may require an ap-
plicant to verify any FAFSA informa-
tion that it specifies.

(4) If an applicant is selected to
verify FAFSA information under para-
graph (a)(1) of this section, the institu-
tion must require the applicant to
verify the information as specified in
§668.56 if the applicant is selected for a
subsequent verification of FAFSA in-
formation, except that the applicant is
not required to provide documentation
for the FAFSA information previously
verified for the applicable award year
to the extent that the FAFSA informa-
tion previously verified remains un-
changed.

§668.54

(b) Exclusions from verification. (1) An
institution need not verify an appli-
cant’s FAFSA information if—

(i) The applicant dies;

(ii) The applicant does not receive as-
sistance under the title IV, HEA pro-
grams for reasons other than failure to
verify FAFSA information;

(iii) The applicant is eligible to re-
ceive only unsubsidized student finan-
cial assistance; or

(iv) The applicant who transfers to
the institution, had previously com-
pleted verification at the institution
from which he or she transferred, and
applies for assistance based on the
same FAFSA information used at the
previous institution, if the current in-
stitution obtains a letter from the pre-
vious institution—

(A) Stating that it has verified the
applicant’s information; and

(B) Providing the transaction number
of the applicable valid ISIR.

(2) Unless the institution has reason
to believe that the information re-
ported by a dependent student is incor-
rect, it need not verify the applicant’s
parents’ FAFSA information if—

(i) The parents are residing in a coun-
try other than the United States and
cannot be contacted by normal means
of communication;

(ii) The parents cannot be located be-
cause their contact information is un-
known and cannot be obtained by the
applicant; or

(iii) Both of the applicant’s parents
are mentally incapacitated.

(3) Unless the institution has reason
to believe that the information re-
ported by an independent student is in-
correct, it need not verify the appli-
cant’s spouse’s information if—

(i) The spouse is deceased;

(ii) The spouse is mentally incapaci-
tated;

(iii) The spouse is residing in a coun-
try other than the United States and
cannot be contacted by normal means
of communication; or

(iv) The spouse cannot be located be-
cause his or her contact information is
unknown and cannot be obtained by
the applicant.

Approved by the Office of Management and
Budget under control number 1845-0041)

(Authority: 20 U.S.C. 1091, 1094)

463



§668.55

§668.55 Updating information.

(a) If an applicant’s dependency sta-
tus changes at any time during the
award year, the applicant must update
FAFSA information, except when the
update is due to a change in his or her
marital status.

(b)(1) An applicant who is selected for
verification of the number of persons in
his or her household (household size) or
the number of those in the household
who are attending postsecondary insti-
tutions (number in college) must up-
date those items to be correct as of the
date of verification, except when the
update is due to a change in his or her
marital status.

(2) Notwithstanding paragraph (b)(1)
of this section, an applicant is not re-
quired to provide documentation of
household size or number in college
during a subsequent verification of ei-
ther item if the information has not
changed.

(c) An institution may require an ap-
plicant to update FAFSA information
under paragraph (a) or (b) of this sec-
tion for a change in the applicant’s
marital status if the institution deter-
mines the update is necessary to ad-
dress an inequity or to reflect more ac-
curately the applicant’s ability to pay.

Approved by the Office of Management and
Budget under control number 1845-0041)

(Authority: 20 U.S.C. 1094)

§668.56 Information to be verified.

(a) For each award year the Sec-
retary publishes in the FEDERAL REG-
ISTER notice the FAFSA information
that an institution and an applicant
may be required to verify.

(b) For each applicant whose FAFSA
information is selected for verification
by the Secretary, the Secretary speci-
fies the specific information under
paragraph (a) of this section that the
applicant must verify.

Approved by the Office of Management and
Budget under control number 1845-0041)
(Authority: 20 U.S.C. 1094, 1095)

§668.57 Acceptable documentation.

If an applicant is selected to verify
any of the following information, an

34 CFR Ch. VI (7-1-25 Edition)

institution must obtain the specified
documentation.

(a) Adjusted Gross Income (AGI), in-
come earned from work, or U.S. income
tax paid. (1) Except as provided in para-
graphs (a)(2), (a)(3), and (a)(4) of this
section, an institution must require an
applicant selected for verification of
AGI, income earned from work or U.S.
income tax paid to submit to it—

(i) A copy of the income tax return or
an Internal Revenue Service IRS)
form that lists tax account informa-
tion of the applicant, his or her spouse,
or his or her parents, as applicable for
the specified year. The copy of the re-
turn must include the signature (which
need not be an original) of the filer of
the return or of one of the filers of a
joint return;

(ii) For a dependent student, a copy
of each IRS Form W-2 for the specified
year received by the parent whose in-
come is being taken into account if—

(A) The parents filed a joint return;
and

(B) The parents are divorced or sepa-
rated or one of the parents has died;
and

(iii) For an independent student, a
copy of each IRS Form W-2 for the
specified year he or she received if the
independent student—

(A) Filed a joint return; and

(B) Is a widow or widower, or is di-
vorced or separated.

(2) An institution may accept, in lieu
of an income tax return or an IRS form
that lists tax account information, the
information reported for an item on
the applicant’s FAFSA for the specified
year if the Secretary has identified
that item as having been obtained from
the IRS and not having been changed.

(3) An institution must accept, in
lieu of an income tax return or an IRS
form that lists tax account informa-
tion, the documentation set forth in
paragraph (a)(4) of this section if the
individual for the specified year—

(i) Has not filed and, under IRS rules,
or other applicable government agency
rules, is not required to file an income
tax return;

(ii) Is required to file a U.S. tax re-
turn and has been granted a filing ex-
tension by the IRS; or
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(iii) Has requested a copy of the tax
return or an IRS form that lists tax ac-
count information, and the IRS or a
government of a U.S. territory or com-
monwealth or a foreign central govern-
ment cannot locate the return or pro-
vide an IRS form that lists tax account
information.

(4) An institution must accept—

(i) For an individual described in
paragraph (a)(3)(i) of this section, a
statement signed by that individual
certifying that he or she has not filed
and is not required to file an income
tax return for the specified year and
certifying for that year that individ-
ual’s—

(A) Sources of income earned from
work as stated on the FAFSA; and

(B) Amounts of income from each
source. In lieu of a certification of
these amounts of income, the applicant
may provide a copy of his or her IRS
Form W-2 for each source listed under
paragraph (a)(4)(i)(A) of this section;

(ii) For an individual described in
paragraph (a)(3)(ii) of this section—

(A) A copy of the IRS Form 4868,
‘““Application for Automatic Extension
of Time to File U.S. Individual Income
Tax Return,” that the individual filed
with the IRS for the specified year, or
a copy of the IRS’s approval of an ex-
tension beyond the automatic six-
month extension if the individual re-
quested an additional extension of the
filing time; and

(B) A copy of each IRS Form W-2
that the individual received for the
specified year, or for a self-employed
individual, a statement signed by the
individual certifying the amount of the
AGI for the specified year; and

(iii) For an individual described in
paragraph (a)(3)(iii) of this section—

(A) A copy of each IRS Form W-2
that the individual received for the
specified year; or

(B) For an individual who is self-em-
ployed or has filed an income tax re-
turn with a government of a U. S. ter-
ritory or commonwealth, or a foreign
central government, a statement
signed by the individual certifying the
amount of AGI and taxes paid for the
specified year.

(5) An institution may require an in-
dividual described in paragraph
(a)(3)(ii) of this section to provide to it

§668.57

a copy of his or her completed and
signed income tax return when filed. If
an institution receives the copy of the
return, it must reverify the AGI and
taxes paid by the applicant and his or
her spouse or parents.

(6) If an individual who is required to
submit an IRS Form W-2, under para-
graph (a) of this section, is unable to
obtain one in a timely manner, the in-
stitution may permit that individual
to set forth, in a statement signed by
the individual, the amount of income
earned from work, the source of that
income, and the reason that the IRS
Form W-2 is not available in a timely
manner.

(7) For the purpose of this section, an
institution may accept in lieu of a copy
of an income tax return signed by the
filer of the return or one of the filers of
a joint return, a copy of the filer’s re-
turn that includes the preparer’s Social
Security Number, Employer Identifica-
tion Number or the Preparer Tax Iden-
tification Number and has been signed,
stamped, typed, or printed with the
name and address of the preparer of the
return.

(b) Number of family members in house-
hold. An institution must require an
applicant selected for verification of
the number of family members in the
household to submit to it a statement
signed by both the applicant and one of
the applicant’s parents if the applicant
is a dependent student, or only the ap-
plicant if the applicant is an inde-
pendent student, listing the name and
age of each family member in the
household and the relationship of that
household member to the applicant.

(c) Number of family household mem-
bers enrolled in eligible postsecondary in-
stitutions. (1) An institution must re-
quire an applicant selected for
verification of the number of household
members in the applicant’s family en-
rolled on at least a half-time basis in
eligible postsecondary institutions to
submit a statement signed by both the
applicant and one of the applicant’s
parents, if the applicant is a dependent
student, or by only the applicant if the
applicant is an independent student,
listing—

(i) The name of each family member
who is or will be attending an eligible
postsecondary educational institution

465



§668.58

as at least a half-time student in the
award year;

(ii) The age of each student; and

(iii) The name of the institution that
each student is or will be attending.

(2) If the institution has reason to be-
lieve that an applicant’s FAFSA infor-
mation or the statement provided
under paragraph (c)(1) of this section
regarding the number of family house-
hold members enrolled in eligible post-
secondary institutions is inaccurate,
the institution must obtain a state-
ment from each institution named by
the applicant in response to the re-
quirement of paragraph (c)(1)(iii) of
this section that the household mem-
ber in question is or will be attending
the institution on at least a half-time
basis, unless—

(i) The institution the student is at-
tending determines that such a state-
ment is not available because the
household member in question has not
yvet registered at the institution he or
she plans to attend; or

(ii) The institution has information
indicating that the student will be at-
tending the same institution as the ap-
plicant.

(d) Other information. If an applicant
is selected to verify other information
specified in the annual FEDERAL REG-
ISTER notice, the applicant must pro-
vide the documentation specified for
that information in the FEDERAL REG-
ISTER notice.

Approved by the Office of Management and
Budget under control number 1845-0041)

(Authority: 20 U.S.C. 1094)

§668.58 Interim disbursements.

(a)(1) If an institution has reason to
believe that an applicant’s FAFSA in-
formation is inaccurate, until the in-
formation is verified and any correc-
tions are made in accordance with
§668.59(a), the institution may not—

(i) Disburse any Federal Pell Grant,
FSEOG, or Federal Perkins Loan Pro-
gram funds to the applicant;

(ii) Employ or allow an employer to
employ the applicant in its FWS Pro-
gram; or

(iii) Originate a Direct Subsidized
Loan, or disburse any such loan pro-
ceeds for any previously originated Di-
rect Subsidized Loan to the applicant.

34 CFR Ch. VI (7-1-25 Edition)

(2) If an institution does not have
reason to believe that an applicant’s
FAFSA information is inaccurate prior
to verification, the institution may—

(i)(A) Withhold payment of Federal
Pell Grant, Federal Perkins Loan, or
FSEOG Program funds for the appli-
cant; or

(B) Make one disbursement from
each of the Federal Pell Grant, Federal
Perkins Loan, or FSEOG Program
funds for the applicant’s first payment
period of the award year;

(ii) Employ or allow an employer to
employ that applicant, once he or she
is an eligible student, under the FWS
Program for the first 60 consecutive
days after the student’s enrollment in
that award year; or

(iii)(A) Withhold origination of the
applicant’s Direct Subsidized Loan; or

(B) Originate the Direct Subsidized
Loan provided that the institution does
not disburse Direct Subsidized Loan
proceeds.

(38) If, after verification, an institu-
tion determines that changes to an ap-
plicant’s information will not change
the amount the applicant would re-
ceive under a title IV, HEA program,
the institution—

(1) Must ensure corrections are made
in accordance with §668.59(a); and

(ii) May prior to receiving the cor-
rected valid SAR or valid ISIR—

(A) Make one disbursement from
each of the Federal Pell Grant, Federal
Perkins Loan, or FSEOG Program
funds for the applicant’s first payment
period of the award year;

(B) Employ or allow an employer to
employ the applicant, once he or she is
an eligible student, under the FWS
Program for the first 60 consecutive
days after the student’s enrollment in
that award year; or

(C) Originate the Direct Subsidized
Loan and disburse the Direct Sub-
sidized Loan proceeds for the applicant.

(b) If an institution chooses to make
a disbursement under—

(1) Paragraph (a)(2)(i)(B) of this sec-
tion, it—

(i) Is liable for any overpayment dis-
covered as a result of verification to
the extent that the overpayment is not
recovered through reducing subsequent
disbursements in the award year or
from the student; and
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(ii) Must recover the overpayment in
accordance with §668.61(a);

(2) Paragraph (a)(2)(ii) of this section,
it—

(i) Is liable for any overpayment dis-
covered as a result of verification to
the extent that the overpayment is not
eliminated by adjusting other financial
assistance; and

(ii) Must recover the overpayment in
accordance with §668.61(b); or

(3) Paragraph (a)(3) of this section,
it—

(i) Is liable for any subsidized student
financial assistance disbursed if it does
not receive the valid SAR or valid ISIR
reflecting corrections within the dead-
lines established under §668.60; and

(ii) Must recover the funds in accord-
ance with §668.61(c).

(Authority: 20 U.S.C. 1094)

[75 FR 66954, Oct. 29, 2010, as amended at 77
FR 205636, Apr. 13, 2012]

§668.59 Consequences of a change in
an applicant’s FAFSA information.

(a) For the subsidized student finan-
cial assistance programs, if an appli-
cant’s FAFSA information changes as
a result of verification, the applicant
or the institution must submit to the
Secretary any changes to—

(1) A nondollar item; or

(2) A single dollar item of $25 or
more.

(b) For the Federal Pell Grant Pro-
gram, if an applicant’s FAFSA infor-
mation changes as a result of
verification, an institution must—

(1) Recalculate the applicant’s Fed-
eral Pell Grant on the basis of the EFC
on the corrected valid SAR or valid
ISIR; and

(2)(i) Disburse any additional funds
under that award only if the institu-
tion receives a corrected valid SAR or
valid ISIR for the applicant and only to
the extent that additional funds are
payable based on the recalculation;

(ii) Comply with the procedures spec-
ified in §668.61 for an interim disburse-
ment if, as a result of verification, the
Federal Pell Grant award is reduced;
or—

(iii) Comply with the procedures
specified in 34 CFR 690.79 for an over-
payment that is not an interim dis-
bursement if, as a result of

§668.60

verification, the Federal Pell Grant
award is reduced.

(c) For the subsidized student finan-
cial assistance programs, excluding the
Federal Pell Grant Program, if an ap-
plicant’s FAFSA information changes
as a result of verification, the institu-
tion must—

(1) Adjust the applicant’s financial
aid package on the basis of the EFC on
the corrected valid SAR or valid ISIR;
and

(2)(1) Comply with the procedures
specified in §668.61 for an interim dis-
bursement if, as a result of
verification, the financial aid package
must be reduced;

(ii) Comply with the procedures spec-
ified in 34 CFR 673.5(f) for a Federal
Perkins loan or an FSEOG overpay-
ment that is not the result of an in-
terim disbursement if, as a result of
verification, the financial aid package
must be reduced; and

(iii) Comply with the procedures
specified in 34 CFR 685.303(e) for Direct
Subsidized Loan excess loan proceeds
that are not the result of an interim
disbursement if, as a result of
verification, the financial aid package
must be reduced.

Approved by the Office of Management and
Budget under control number 1845-0041)

(Authority: 20 U.S.C. 1094)

§668.60 Deadlines for submitting doc-
umentation and the consequences
of failing to provide documentation.

(a) An institution must require an
applicant selected for verification to
submit to it, within the period of time
it or the Secretary specifies, the docu-
mentation set forth in §668.57 that is
requested by the institution.

(b) For purposes of the subsidized
student financial assistance programs,
excluding the Federal Pell Grant Pro-
gram—

(1) If an applicant fails to provide the
requested documentation within a rea-
sonable time period established by the
institution—

(i) The institution may not—

(A) Disburse any additional Federal
Perkins Loan or FSEOG Program funds
to the applicant;
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(B) Employ, continue to employ or
allow an employer to employ the appli-
cant under FWS; or

(C) Originate the applicant’s Direct
Subsidized Loan or disburse any addi-
tional Direct Subsidized Loan proceeds
for the applicant; and

(ii) The applicant must repay to the
institution any Federal Perkins Loan
or FSEOG received for that award
year;

(2) If the applicant provides the re-
quested documentation after the time
period established by the institution,
the institution may, at its option, dis-
burse aid to the applicant notwith-
standing paragraph (b)(1) of this sec-
tion; and

(3) If an institution has received pro-
ceeds for a Direct Subsidized Loan on
behalf of an applicant, the institution
must return all or a portion of those
funds as provided under §668.166(b) if
the applicant does not complete
verification within the time period
specified.

(c) For purposes of the Federal Pell
Grant Program—

(1) An applicant may submit a valid
SAR to the institution or the institu-
tion may receive a valid ISIR after the
applicable deadline specified in 34 CFR
690.61 but within an established addi-
tional time period set by the Secretary
through publication of a notice in the
FEDERAL REGISTER; and

(2) If the applicant does not provide
to the institution the requested docu-
mentation and, if necessary, a valid
SAR or the institution does not receive
a valid ISIR, within the additional
time period referenced in paragraph
(c)(1) of this section, the applicant—

(i) Forfeits the Federal Pell Grant for
the award year; and

(ii) Must return any Federal Pell
Grant payments previously received for
that award year.

(d) The Secretary may determine not
to process FAFSA information of an
applicant who has been requested to
provide documentation until the appli-
cant provides the documentation or the
Secretary decides that there is no
longer a need for the documentation.

(e) If an applicant selected for
verification for an award year dies be-
fore the deadline for completing

34 CFR Ch. VI (7-1-25 Edition)

verification without completing that
process, the institution may not—

(1) Make any further disbursements
on behalf of that applicant;

(2) Originate that applicant’s Direct
Subsidized Loan, or disburse that ap-
plicant’s Direct Subsidized Loan pro-
ceeds; or

(3) Consider any funds it disbursed to
that applicant under §668.58(a)(2) as an
overpayment.

(Authority: 20 U.S.C. 1094)

§668.61 Recovery of funds from in-
terim disbursements.

(a) If an institution discovers, as a
result of verification, that an applicant
received under §668.58(a)(2)(1)(B) more
financial aid than the applicant was el-
igible to receive, the institution must
eliminate the Federal Pell Grant, Fed-
eral Perkins Loan, or FSEOG overpay-
ment by—

(1) Adjusting subsequent disburse-
ments in the award year in which the
overpayment occurred; or

(2) Reimbursing the appropriate pro-
gram account by—

(i) Requiring the applicant to return
the overpayment to the institution if
the institution cannot correct the
overpayment under paragraph (a)(l) of
this section; or

(ii) Making restitution from its own
funds, by the earlier of the following
dates, if the applicant does not return
the overpayment:

(A) Sixty days after the applicant’s
last day of attendance.

(B) The last day of the award year in
which the institution disbursed Federal
Pell Grant, Federal Perkins Loan, or
FSEOG Program funds to the appli-
cant.

(b) If an institution discovers, as a
result of verification, that an applicant
received under §668.58(a)(2)(ii) more fi-
nancial aid than the applicant was eli-
gible to receive, the institution must
eliminate the FWS overpayment by—

(1) Adjusting the applicant’s other fi-
nancial aid; or

(2) Reimbursing the FWS program ac-
count by making restitution from its
own funds, if the institution cannot
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correct the overpayment under para-
graph (b)(1) of this section. The appli-
cant must still be paid for all work per-
formed under the institution’s own
payroll account.

(c) If an institution disbursed sub-
sidized student financial assistance to
an applicant under §668.58(a)(3), and did
not receive the valid SAR or valid ISIR
reflecting corrections within the dead-
lines established under §668.60, the in-
stitution must reimburse the appro-
priate program account by making res-
titution from its own funds. The appli-
cant must still be paid for all work per-
formed under the institution’s own
payroll account.

Approved by the Office of Management and
Budget under control number 1845-0041)

(Authority: 20 U.S.C. 1094)
Subpart F—Misrepresentation

SOURCE: 87 FR 66039, Nov. 1, 2022, unless
otherwise noted.

§668.71 Scope and special definitions.

(a) If the Secretary determines that
an eligible institution has engaged in
substantial misrepresentation, the Sec-
retary may—

(1) Revoke the eligible institution’s
program participation agreement, if
the institution is provisionally cer-
tified under §668.13(c);

(2) Impose limitations on the institu-
tion’s participation in the title IV,
HEA programs, if the institution is
provisionally certified under §668.13(c);

(3) Deny participation applications
made on behalf of the institution; or

(4) Initiate a proceeding against the
eligible institution under subpart G of
this part.

(b) This subpart establishes the types
of activities that constitute substan-
tial misrepresentation by an eligible
institution. An eligible institution is
deemed to have engaged in substantial
misrepresentation when the institution
itself, one of its representatives, or any
ineligible institution, organization, or
person with whom the eligible institu-
tion has an agreement to provide edu-
cational programs, marketing, adver-
tising, recruiting or admissions serv-
ices, makes a substantial misrepresen-
tation about the nature of its edu-
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cational program, its financial charges,
or the employability of its graduates.
Substantial misrepresentations are
prohibited in all forms, including those
made in any advertising, promotional
materials, or in the marketing or sale
of courses or programs of instruction
offered by the institution.

(c) The following definitions apply to
this subpart:

Misrepresentation. Any false, erro-
neous or misleading statement an eli-
gible institution, one of its representa-
tives, or any ineligible institution, or-
ganization, or person with whom the
eligible institution has an agreement
to provide educational programs, or to
provide marketing, advertising, re-
cruiting or admissions services makes
directly or indirectly to a student, pro-
spective student or any member of the
public, or to an accrediting agency, to
a State agency, or to the Secretary. A
misleading statement includes any
statement that has the likelihood or
tendency to mislead under the cir-
cumstances. A misleading statement
may be included in the institution’s
marketing materials, website, or any
other communication to students or
prospective students. A statement is
any communication made in writing,
visually, orally, or through other
means. Misrepresentation includes any
statement that omits information in
such a way as to make the statement
false, erroneous, or misleading. Mis-
representation includes the dissemina-
tion of a student endorsement or testi-
monial that a student gives either
under duress or because the institution
required such an endorsement or testi-
monial to participate in a program.
Misrepresentation also includes the
omission of facts as defined under
§668.75.

Prospective student. Any individual
who has contacted an eligible institu-
tion for the purpose of requesting in-
formation about enrolling at the insti-
tution or who has been contacted di-
rectly by the institution or indirectly
through advertising about enrolling at
the institution.

Substantial misrepresentation. Any
misrepresentation, including omission
of facts as defined under §668.75, on
which the person to whom it was made
could reasonably be expected to rely,
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or has reasonably relied, to that per-
son’s detriment.

§668.72 Nature of educational pro-
gram or institution.

Misrepresentation concerning the na-
ture of an eligible institution’s edu-
cational program includes, but is not
limited to, false, erroneous or mis-
leading statements concerning—

(a) The particular type(s), specific
source(s), nature and extent of its in-
stitutional, programmatic, or special-
ized accreditation;

(b)(1) The general or specific trans-
ferability of course credits earned at
the institution to other institution(s);
or
(2) Acceptance of credits earned
through prior work or at another insti-
tution toward the educational program
at the institution.

(c) Whether successful completion of
a course of instruction qualifies a stu-
dent—

(1) For acceptance into a labor union
or similar organization; or

(2) To receive, to apply to take, or to
take the examination required to re-
ceive a local, State, or Federal license,
or a nongovernmental certification re-
quired as a precondition for employ-
ment, or to perform certain functions
in the States in which the educational
program is offered, or to meet addi-
tional conditions that the institution
knows or reasonably should know are
generally needed to secure employment
in a recognized occupation for which
the program is represented to prepare
students;

(d) The requirements for successfully
completing the course of study or pro-
gram and the circumstances that
would constitute grounds for termi-
nating the student’s enrollment;

(e) Whether its courses are rec-
ommended or have been the subject of
unsolicited testimonials or endorse-
ments by:

(1) Vocational counselors, high
schools, colleges, educational organiza-
tions, employment agencies, members
of a particular industry, students,
former students, or others; or

(2) Governmental officials for govern-
mental employment;

(f) Its size, location, facilities, equip-
ment, or institutionally-provided

34 CFR Ch. VI (7-1-25 Edition)

equipment, software
books, or supplies;

(g) The availability, frequency, and
appropriateness of its courses and pro-
grams in relation to the employment
objectives that it states its programs
are designed to meet;

(h) The number, availability, and
qualifications, including the training
and experience, of its faculty, instruc-
tors, and other personnel;

(i) The nature and availability of any
tutorial or specialized instruction,
guidance and counseling, or other sup-
plementary assistance it will provide
to its students before, during or after
the completion of a course;

(j) The nature or extent of any pre-
requisites established for enrollment in
a course;

(k) The subject matter, content of
the course of study, or any other fact
related to the degree, diploma, certifi-
cate of completion, or any similar doc-
ument that the student is to be, or is,
awarded upon completion of the course
of study;

(1) Whether the academic, profes-
sional, or occupational degree that the
institution will confer upon completion
of the course of study has been author-
ized by the appropriate State edu-
cational agency;

(m) Institutional or program admis-
sions selectivity if the institution or
program actually employs an open en-
rollment policy;

(n) The classification of the institu-
tion (nonprofit, public or proprietary)
for purposes of its participation in the
title IV, HEA programs, if that is dif-
ferent from the classification deter-
mined by the Secretary;

(o) Specialized, programmatic, or in-
stitutional certifications, accredita-
tion, or approvals that were not actu-
ally obtained, or that the institution
fails to remove from marketing mate-
rials, websites, or other communica-
tions to students within a reasonable
period of time after such certifications
or approvals are revoked or withdrawn;

(p) Assistance that will be provided
in securing required externships or the
existence of contracts with specific
externship sites;

technology,

470



Ofc. of Postsecondary Educ., Education

(q) Assistance that will be provided
to obtain a high school diploma or Gen-
eral Educational Development Certifi-
cate (GED);

(r) The pace of completing the pro-
gram or the time it would take to com-
plete the program contrary to the stat-
ed length of the educational program;
or

(s) Any matters required to be dis-
closed to prospective students under
§§668.42, 668.43, and 668.45.

§668.73 Nature of financial charges or
financial assistance.

Misrepresentation concerning the na-
ture of an eligible institution’s finan-
cial charges, or the financial assistance
provided includes, but is not limited to,
false, erroneous, or misleading state-
ments concerning—

(a) Offers of scholarships to pay all or
part of a course charge;

(b) Whether a particular charge is the
customary charge at the institution for
a course;

(c) The cost of the program and the
institution’s refund policy if the stu-
dent does not complete the program;

(d) The availability, amount, or na-
ture of any financial assistance avail-
able to students from the institution or
any other entity, including any govern-
ment agency, to pay the costs of at-
tendance at the institution, including
part-time employment, housing, and
transportation assistance;

(e) A student’s responsibility to
repay any loans provided, regardless of
whether the student is successful in
completing the program and obtaining
employment;

(f) The student’s right to reject any
particular type of financial aid or other
assistance, or whether the student
must apply for a particular type of fi-
nancial aid, such as financing offered
by the institution; or

(g) The amount, method, or timing of
payment of tuition and fees that the
student would be charged for the pro-
gram.

§668.74 Employability of graduates.

Misrepresentation regarding the em-
ployability of an eligible institution’s
graduates includes, but is not limited
to, false, erroneous, or misleading
statements concerning—

§668.74
(a) The institution’s relationship
with any organization, employment

agency, or other agency providing au-
thorized training leading directly to
employment;

(b) The institution’s intentions to
maintain a placement service for grad-
uates or to otherwise assist its grad-
uates to obtain employment, including
any requirements to receive such as-
sistance;

(c) The institution’s knowledge about
the current or likely future conditions,
compensation, or employment opportu-
nities in the industry or occupation for
which the students are being prepared;

(d) Whether employment is being of-
fered by the institution exclusively for
graduates of the institution, or that a
talent hunt or contest is being con-
ducted, including, but not limited to,
through the use of phrases such as
“Men/women wanted to train for . . .,
> “Help Wanted,” “Employment,”’ or
‘““Business Opportunities’’;

(e) Government job market statistics
in relation to the potential placement
of its graduates;

(f) Actual licensure passage rates, if
they are materially lower than those
included in the institution’s marketing
materials, website, or other commu-
nications made to the student or pro-
spective student; or

(g)(1) Actual employment rates, if
they are materially lower than those
included in the institution’s marketing
materials, website, or other commu-
nications made to the student or pro-
spective student, including but not
limited to:

(i) Rates that are calculated in a
manner that is inconsistent with the
standards or methodology set forth by
the institution’s accreditor or a State
agency that regulates the institution,
or in its institutional policy.

(ii) Rates that the institution dis-
closes to students are inflated by
means such as:

(A) Counting individuals as employed
who are not bona fide employees, such
as individuals placed on a 1-day job
fair, an internship, externship, or in
employment subsidized by the institu-
tion;

(B) Counting individuals as employed
who were employed in the field prior to
graduation; or
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(C) Excluding students from an em-
ployment rate calculation due to as-
sessments of employability or dif-
ficulty with placement.

(2) Upon request, the institution
must furnish to the Secretary docu-
mentation and other information used
to calculate the institution’s employ-
ment rate calculations.

§668.75 Omission of fact.

An omission of fact is a misrepresen-
tation under §668.71 if a reasonable per-
son would have considered the omitted
information in making a decision to
enroll or continue attendance at the
institution. An omission of fact in-
cludes, but is not limited to, the con-
cealment, suppression, or absence of
material information or statement
concerning—

(a) The entity that is actually pro-
viding the educational instruction, or
implementing the institution’s recruit-
ment, admissions, or enrollment proc-
ess;

(b) The availability of enrollment
openings in the student’s desired pro-
gram;

(c) The factors that would prevent an
applicant from meeting the legal or
other requirements to be employed in
the field for which the training is pro-
vided, for reasons such as prior crimi-
nal record or preexisting medical con-
ditions;

(d) The factors that would prevent an
applicant from meeting the legal or
other requirements to be employed, li-
censed, or certified in the field for
which the training is provided because
the academic, professional, or occupa-
tional degree or credential that the in-
stitution will confer upon completion
of the course of study has not been au-
thorized by the appropriate State edu-
cational or licensure agency, or re-
quires specialized accreditation that
the institution does not have; or,

(e) The nature of the institution’s
educational programs, the institution’s
financial charges, or the employability
of the institution’s graduates as de-
fined in §668.72-74.

§668.79 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
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the subpart or the application of its
provisions to any person, act, or prac-
tice will not be affected thereby.

Subpart G—Fine, Limitation, Sus-
pension and Termination Pro-
ceedings

SOURCE: 51 FR 43325, Dec. 1, 1986, unless
otherwise noted.

§668.81 Scope and special definitions.

(a) This subpart establishes regula-
tions for the following actions with re-
spect to a participating institution or
third-party servicer:

(1) An emergency action.

(2) The imposition of a fine.

(3) The limitation, suspension, or ter-
mination of the participation of the in-
stitution in a title IV, HEA program.

(4) The limitation, suspension, or ter-
mination of the eligibility of the
servicer to contract with any institu-
tion to administer any aspect of the in-
stitution’s participation in a Title IV,
HEA program.

(5) The determination of—

(i) Borrower defense to repayment
claims that are brought by the Depart-
ment against an institution under
§685.206, §685.222 or part 685, subpart D,
of this chapter; and

(ii) Liability of an institution to the
Secretary for losses to the Secretary
arising from these claims.

(b) This subpart applies to an institu-
tion or a third-party servicer that vio-
lates any statutory provision of or ap-
plicable to Title IV of the HEA, any
regulatory provision prescribed under
that statutory authority, or any appli-
cable special arrangement, agreement,
or limitation entered into under the
authority of statutes applicable to
Title IV of the HEA.

(c) This subpart does not apply to a
determination that—

(1) An institution or any of its loca-
tions or educational programs fails to
qualify for initial designation as an eli-
gible institution, location, or edu-
cational program because the institu-
tion, location, or educational program
fails to satisfy the statutory and regu-
latory provisions that define an eligi-
ble institution or educational program
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with respect to the Title IV, HEA pro-
gram for which a designation of eligi-
bility is sought;

(2) An institution fails to qualify for
initial certification or provisional cer-
tification to participate in any Title
IV, HEA program because the institu-
tion does not meet the factors of finan-
cial responsibility and standards of ad-
ministrative capability contained in
subpart B of this part;

(3) A participating institution’s or a
provisionally certified participating in-
stitution’s period of participation, as
specified under §668.13, has expired; or

(4) A participating institution’s pro-
visional certification is revoked under
the procedures in §668.13.

(d) This subpart does not apply to a
determination by the Secretary of the
system to be used to disburse Title IV,
HEA program funds to a participating
institution (i.e., advance payments and
payments by way of reimbursements).

(e) The proceedings described in this
subpart provide the institution’s sole
opportunity for a hearing on the exist-
ence and amount of the debt that is re-
quired by applicable law prior to the
Department collecting the debt from
any available funds, including but not
limited to offsetting the debt or any li-
ability against funds to be provided to
an institution pursuant to any Title
IV, HEA program in which that institu-
tion participates.

(f) Nothing contained in this subpart
limits the right of the Department to
gather information, including by sub-
poena, or conduct any examination,
audit, program review, investigation,
or other review authorized by other ap-
plicable law.

(g) Unless directed by a court of com-
petent jurisdiction, the hearing offi-
cial, or the Secretary for good cause, if
a collateral attack is brought in any
court concerning all or any part of any
proceeding under this subpart, the
challenged proceeding shall continue
without regard to the pendency of that
court proceeding. No default or other
failure to timely act as directed in a
proceeding authorized by this subpart

§668.82

shall be excused based on the pendency
of such court proceeding.

(Authority: 20 U.S.C. 1094)

[61 FR 43325, Dec. 1, 1986, as amended at 55
FR 32183, Aug. 7, 1990; 58 FR 13344, Mar. 10,
1993; 59 FR 22443, Apr. 29, 1994; 59 FR 61186,
Nov. 29, 1994; 63 FR 40626, July 29, 1998; 82 FR
6256, Jan. 19, 2017; 87 FR 66041, Nov. 1, 2022]

§668.82 Standard of conduct.

(a) A participating institution or a
third-party servicer that contracts
with that institution acts in the nature
of a fiduciary in the administration of
the Title IV, HEA programs. To par-
ticipate in any Title IV, HEA program,
the institution or servicer must at all
times act with the competency and in-
tegrity necessary to qualify as a fidu-
ciary.

(b) In the capacity of a fiduciary—

(1) A participating institution is sub-
ject to the highest standard of care and
diligence in administering the pro-
grams and in accounting to the Sec-
retary for the funds received under
those programs; and

(2) A third-party servicer is subject
to the highest standard of care and
diligence in administering any aspect
of the programs on behalf of the insti-
tutions with which the servicer con-
tracts and in accounting to the Sec-
retary and those institutions for any
funds administered by the servicer
under those programs.

(c) The failure of a participating in-
stitution or any of the institution’s
third-party servicers to administer a
Title IV, HEA program, or to account
for the funds that the institution or
servicer receives under that program,
in accordance with the highest stand-
ard of care and diligence required of a
fiduciary, constitutes grounds for—

(1) An emergency action against the
institution, a fine on the institution,
or the limitation, suspension, or termi-
nation of the institution’s participa-
tion in that program; or

(2) An emergency action against the
servicer, a fine on the servicer, or the
limitation, suspension, or termination
of the servicer’s eligibility to contract
with any institution to administer any
aspect of the institution’s participa-
tion in that program.
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(d)(1) A participating institution or a
third-party servicer with which the in-
stitution contracts violates its fidu-
ciary duty if—

(i)(A) The servicer has been convicted
of, or has pled nolo contendere or guilty
to, a crime involving the acquisition,
use, or expenditure of Federal, State,
or local government funds, or has been
administratively or judicially deter-
mined to have committed fraud or any
other material violation of law involv-
ing those funds;

(B) A person who exercises substan-
tial control over the servicer, as deter-
mined according to §668.15, has been
convicted of, or has pled nolo contendere
or guilty to, a crime involving the ac-
quisition, use, or expenditure of Fed-
eral, State, or local government funds,
or has been administratively or judi-
cially determined to have committed
fraud or any other material violation
of law involving those funds;

(C) The servicer employs a person in
a capacity that involves the adminis-
tration of Title IV, HEA programs or
the receipt of Title IV, HEA program
funds who has been convicted of, or has
pled nolo contendere or guilty to, a
crime involving the acquisition, use, or
expenditure of Federal, State, or local
government funds, or who has been ad-
ministratively or judicially determined
to have committed fraud or any other
material violation of law involving
those funds; or

(D) The servicer uses or contracts in
a capacity that involves any aspect of
the administration of the Title IV,
HEA programs with any other person,
agency, or organization that has been
or whose officers or employees have
been—

(I) Convicted of, or pled nolo
contendere or guilty to, a crime involv-
ing the acquisition, use, or expenditure
of Federal, State, or local government
funds; or

(2) Administratively or judicially de-
termined to have committed fraud or
any other material violation of law in-
volving Federal, State, or local govern-
ment funds; and

(ii) Upon learning of a conviction,
plea, or administrative or judicial de-
termination described in paragraph
(d)(1)(A) of this section, the institution
or servicer, as applicable, does not
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promptly remove the person, agency,
or organization from any involvement
in the administration of the institu-
tion’s participation in Title IV, HEA
programs, or, as applicable, the re-
moval or elimination of any substan-
tial control, as determined according
to §668.15, over the servicer.

(2) A violation for a reason contained
in paragraph (d)(1) of this section is
grounds for terminating—

(i) The servicer’s eligibility to con-
tract with any institution to admin-
ister any aspect of the institution’s
participation in a Title IV, HEA pro-
gram; and

(ii) The participation in any Title IV,
HEA program of any institution under
whose contract the servicer committed
the violation, if that institution had
been aware of the violation and had
failed to take the appropriate action
described in paragraph (d)(1)(ii) of this
section.

(e)(1) A participating institution or
third-party servicer, as applicable, vio-
lates its fiduciary duty if—

(i)(A) The institution or servicer, as
applicable, is debarred or suspended
under Executive Order (E.O.) 12549 (3
CFR, 1986 Comp., p. 189) or the Federal
Acquisition Regulations (FAR), 48 CFR
part 9, subpart 9.4; or

(B) Cause exists under 2 CFR 180.700
or 180.800, as both those sections are
adopted at 2 CFR 3485.12, for debarring
or suspending the institution, servicer,
or any principal or affiliate of the in-
stitution or servicer under E.O. 12549 (3
CFR, 1986 Comp., p. 189) or the FAR, 48
CFR part 9, subpart 9.4; and

(ii) Upon learning of the debarment,
suspension, or cause for debarment or
suspension, the institution or servicer,
as applicable, does not promptly—

(A) Discontinue the affiliation; or

(B) Remove the principal from re-
sponsibility for any aspect of the ad-
ministration of an institution’s or
servicer’s participation in the Title IV,
HEA programs.

(2) A violation for a reason contained
in paragraph (e)(1) of this section is
grounds for terminating—

(i) The institution’s participation in
any Title IV, HEA program; and

(ii) The servicer’s eligibility to con-
tract with any institution to admin-
ister any aspect of the institution’s
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participation in any Title IV, HEA pro-
gram. The violation is also grounds for
terminating, under this subpart, the
participation in any Title IV, HEA pro-
gram of any institution under whose
contract the servicer committed the
violation, if that institution knew or
should have known of the violation.

(f)(1) The debarment of a partici-
pating institution or third-party
servicer, as applicable, under E.O. 12549
(3 CFR, 1986 Comp., p. 189) or the FAR,
48 CFR part 9, subpart 9.4, or another
Federal agency from participation in
Federal programs, under the proce-
dures described in 2 CFR 3485.612(d) ter-
minates, for the duration of the debar-
ment—

(i) The institution’s participation in
any Title IV, HEA program; and

(ii) The servicer’s eligibility to con-
tract with any institution to admin-
ister any aspect of the institution’s
participation in any Title IV, HEA pro-
gram.

(2)(1) The suspension of a partici-
pating institution or third-party
servicer, as applicable, under E.O. 12549
(3 CFR, 1986 Comp., p. 189) or the FAR,
48 CFR part 9, subpart 9.4, or another
Federal agency from participation in
Federal programs, under the proce-
dures described in 2 CFR 3485.612(d),
suspends—

(A) The institution’s participation in
any Title IV, HEA program; and

(B) The servicer’s eligibility to con-
tract with any institution to admin-
ister any aspect of the institution’s
participation in any Title IV, HEA pro-
gram.

(ii) A suspension described in para-
graph (f)(2) of this section lasts for a
period of 60 days, beginning on the ef-
fective date specified in the notice by
the Secretary under 2 CFR 3485.612(c),
unless—

(A) The institution or servicer, as ap-
plicable, and the Secretary, agree to an
extension of the suspension; or

(B) The Secretary begins a limitation
or termination proceeding against the
institution or servicer, as applicable,
under this subpart before the 60th day
of the suspension.

(3) A debarment or suspension not de-
scribed in (f)(1) or (£)(2) of this section
of a participating institution or third-
party servicer by another Federal

§668.83

agency constitutes prima facie evi-
dence in a proceeding under this sub-
part that cause for suspension or de-
barment and termination, as applica-
ble, exists.

(Authority: E.O. 12549 (3 CFR, 1986 Comp., p.
189), E.O. 12689 (3 CFR, 1989 Comp., p. 235); 20
U.S.C. 1070, et seq., 1082(a)(1) and (h)(1),
1094(c)(1)(D) and (H), and 3474)

[69 FR 22444, Apr. 29, 1994, as amended at 60
FR 33058, June 26, 1995; 68 FR 66615, Nov. 26,
2003; 77 FR 18679, Mar. 28, 2012]

§668.83 Emergency action.

(a) Under an emergency action, the
Secretary may—

(1) Withhold Title IV, HEA program
funds from a participating institution
or its students, or from a third-party
servicer, as applicable;

(2)(i) Withdraw the authority of the
institution or servicer, as applicable,
to commit, disburse, deliver, or cause
the commitment, disbursement, or de-
livery of Title IV, HEA program funds;
or

(ii) Withdraw the authority of the in-
stitution or servicer, as applicable, to
commit, disburse, deliver, or cause the
commitment, disbursement, or deliv-
ery of Title IV, HEA program funds ex-
cept in accordance with a particular
procedure; and

(3)(i) Withdraw the authority of the
servicer to administer any aspect of
any institution’s participation in any
Title IV, HEA program; or

(ii) Withdraw the authority of the
servicer to administer any aspect of
any institution’s participation in any
Title IV, HEA program except in ac-
cordance with a particular procedure.

(b)(1) An initiating official begins an
emergency action against an institu-
tion or third-party servicer by sending
the institution or servicer a notice by
registered mail, return receipt re-
quested. In an emergency action
against a third-party servicer, the offi-
cial also sends the notice to each insti-
tution that contracts with the servicer.
The official also may transmit the no-
tice by other, more expeditious means
if practical.

(2) The emergency action takes effect
on the date the initiating official mails
the notice to the institution or
servicer, as applicable.
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(3) The notice states the grounds on
which the emergency action is based,
the consequences of the emergency ac-
tion, and that the institution or
servicer, as applicable, may request an
opportunity to show cause why the
emergency action is unwarranted.

(c)(1) An initiating official takes
emergency action against an institu-
tion or third-party servicer only if that
official—

(i) Receives information, determined
by the official to be reliable, that the
institution or servicer, as applicable, is
violating any statutory provision of or
applicable to Title IV of the HEA, any
regulatory provision prescribed under
that statutory authority, or any appli-
cable special arrangement, agreement,
or limitation entered into under the
authority of statutes applicable to
Title IV of the HEA;

(ii) Determines that immediate ac-
tion is necessary to prevent misuse of
Title IV, HEA program funds; and

(iii) Determines that the likelihood
of loss from that misuse outweighs the
importance of awaiting completion of
any proceeding that may be initiated
to limit, suspend, or terminate, as ap-
plicable—

(A) The participation of the institu-
tion in one or more Title IV, HEA pro-
grams; or

(B) The eligibility of the servicer to
contract with any institution to ad-
minister any aspect of the institution’s
participation in a Title IV, HEA pro-
gram.

(2) Examples of violations of a Title
IV, HEA program requirement that
cause misuse and the likely loss of
Title IV, HEA program funds include—

(i) Causing the commitment, dis-
bursement, or delivery by any party of
Title IV, HEA program funds in an
amount that exceeds—

(A) The amount for which students
are eligible; or

(B) The amount of principal, interest,
or special allowance payments that
would have been payable to the holder
of a Federal Stafford or Federal PLUS
loan if a refund allocable to that loan
had been made in the amount and at
the time required;

(ii) Using, offering to make available,
or causing the use or availability of
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Title IV, HEA program funds for edu-
cational services if—

(A) The institution, servicer, or
agents of the institution or servicer
have made a substantial misrepresen-
tation as described in §§668.72, 668.73, or
668.74 related to those services;

(B) The institution lacks the admin-
istrative or financial ability to provide
those services in full; or

(C) The institution, or servicer, as
applicable, lacks the administrative or
financial ability to make all required
payments under §668.22; and

(iii) Engaging in fraud involving the
administration of a Title IV, HEA pro-
gram. Examples of fraud include—

(A) Falsification of any document re-
ceived from a student or pertaining to
a student’s eligibility for assistance
under a Title IV, HEA program;

(B) Falsification, including false cer-
tifications, of any document submitted
by the institution or servicer to the
Secretary;

(C) Falsification, including false cer-
tifications, of any document used for or
pertaining to—

(I) The legal authority of an institu-
tion to provide postsecondary edu-
cation in the State in which the insti-
tution is located; or

2) The accreditation or
preaccreditation of an institution or
any of the institution’s educational
programs or locations;

(D) Falsification, including false cer-
tifications, of any document submitted
to a guaranty agency under the Fed-
eral Stafford Loan or Federal PLUS
programs or an independent auditor;

(E) Falsification of any document
submitted to a third-party servicer by
an institution or to an institution by a
third-party servicer pertaining to the
institution’s participation in a Title
IV, HEA program; and

(F) Falsification, including false cer-
tifications, of any document pertaining
to the performance of any loan collec-
tion activity, including activity that is
not required by the HEA or applicable
program regulations.

(3) If the Secretary begins an emer-
gency action against a third-party
servicer, the Secretary may also begin
an emergency action against any insti-
tution under whose contract a third-
party servicer commits the violation.
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(d)(1) Except as provided in para-
graph (d)(2) of this section, after an
emergency action becomes effective, an
institution or third-party servicer, as
applicable, may not—

(i) Make or increase awards or make
other commitments of aid to a student
under the applicable Title IV, HEA pro-
gram;

(ii) Disburse either program funds,
institutional funds, or other funds as
assistance to a student under that
Title IV, HEA program;

(iii) In the case of an emergency ac-
tion pertaining to participation in the
Federal Stafford Loan or Federal PLUS
programs—

(A) Certify an application for a loan
under that program;

(B) Deliver loan proceeds to a student
under that program; or

(C) Retain the proceeds of a loan
made under that program that are re-
ceived after the emergency action
takes effect; or

(iv) In the case of an emergency ac-
tion against a third-party servicer, ad-
minister any aspect of any institu-
tion’s participation in any Title IV,
HEA program.

(2) If the initiating official with-
draws, by an emergency action, the au-
thority of the institution or servicer to
commit, disburse, deliver, or cause the
commitment, disbursement, or deliv-
ery of Title IV, HEA program funds, or
the authority of the servicer to admin-
ister any aspect of any institution’s
participation in any Title IV, HEA pro-
gram, except in accordance with a par-
ticular procedure specified in the no-
tice of emergency action, the institu-
tion or servicer, as applicable, may not
take any action described in paragraph
(d)(1) of this section except in accord-
ance with the procedure specified in
the notice.

(e)(1) Upon request by the institution
or servicer, as applicable, the Sec-
retary provides the institution or
servicer, as soon as practicable, with
an opportunity to show cause that the
emergency action is unwarranted or
should be modified.

(2) An opportunity to show cause
consists of an opportunity to present
evidence and argument to a show-cause
official. The initiating official does not
act as the show-cause official for any
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emergency action that the initiating
official has begun. The show-cause offi-
cial is authorized to grant relief from
the emergency action. The institution
or servicer may make its presentation
in writing or, upon its request, at an
informal meeting with the show-cause
official.

(3) The show-cause official may limit
the time and manner in which argu-
ment and evidence may be presented in
order to avoid unnecessary delay or the
presentation of immaterial, irrelevant,
or repetitious matter.

(4) The institution or servicer, as ap-
plicable, has the burden of persuading
the show-cause official that the emer-
gency action imposed by the notice is
unwarranted or should be modified be-
cause—

(i) The grounds stated in the notice
did not, or no longer, exist;

(ii) The grounds stated in the notice
will not cause loss or misuse of Title
IV, HEA program funds; or

(iii) The institution or servicer, as
applicable, will use procedures that
will reliably eliminate the risk of loss
from the misuse described in the no-
tice.

(5) The show-cause official continues,
modifies, or revokes the emergency ac-
tion promptly after consideration of
any argument and evidence presented
by the institution or servicer, as appli-
cable, and the initiating official.

(6) The show-cause official notifies
the institution or servicer, as applica-
ble, of that official’s determination
promptly after the completion of the
show-cause meeting or, if no meeting is
requested, after the official receives all
the material submitted by the institu-
tion in opposition to the emergency ac-
tion. In the case of a notice to a third-
party servicer, the official also notifies
each institution that contracts with
the servicer of that determination. The
show-cause official may explain that
determination by adopting or modi-
fying the statement of reasons pro-
vided in the notice of emergency ac-
tion.

(f)(1) An emergency action does not
extend more than 30 days after initi-
ated unless the Secretary initiates a
limitation, suspension, or termination
proceeding under this part or under 34
CFR part 600 against the institution or
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servicer, as applicable, within that 30-
day period, in which case the emer-
gency action continues until a final de-
cision is issued in that proceeding, as
provided in §668.91(c), as applicable.

(2) Until a final decision is issued by
the Secretary in a proceeding described
in paragraph (f)(1) of this section, any
action affecting the emergency action
is at the sole discretion of the initi-
ating official, or, if a show- cause pro-
ceeding is conducted, the show-cause
official.

(3) If an emergency action extends
beyond 180 days by virtue of paragraph
(f)(1) of this section, the institution or
servicer, as applicable, may then sub-
mit written material to the show-cause
official to demonstrate that because of
facts occurring after the later of the
notice by the initiating official or the
show-cause meeting, continuation of
the emergency action is unwarranted
and the emergency action should be
modified or ended. The show-cause offi-
cial considers any written material
submitted and issues a determination
that continues, modifies, or revokes
the emergency action.

(g) The expiration of an emergency
action, or its modification or revoca-
tion by the show-cause official, does
not bar subsequent emergency action
on a ground other than one specifically
identified in the notice imposing the
prior emergency action. Separate
grounds may include violation of an
agreement or limitation imposed or re-
sulting from the prior emergency ac-
tion.

(Authority: 20 U.S.C. 1094)

[69 FR 22445, Apr. 29, 1994, as amended at 60
FR 34432, June 30, 1995; 63 FR 40626, July 29,
1998; 64 FR 59042, Nov. 1, 1999; 82 FR 6257, Jan.
19, 2017]

§668.84 Fine proceedings.

(a) Scope and consequences. (1) The
Secretary may impose a fine of up to
$71,5451 per violation on a participating
institution or third-party servicer
that—

(i) Violates any statutory provision
of or applicable to Title IV of the HEA,
any regulatory provision prescribed

1 As adjusted in accordance with the Fed-
eral Civil Penalties Inflation Adjustment
Act of 1990, as amended (28 U.S.C. 2461 note).
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under that statutory authority, or any
applicable special arrangement, agree-
ment, or limitation entered into under
the authority of statutes applicable to
Title IV of the HEA; or

(ii) Substantially misrepresents the
nature of—

(A) In the case of an institution, its
educational program, its financial
charges, or the employability of its
graduates; or

(B) In the case of a third-party
servicer, as applicable, the educational
program, financial charges, or employ-
ability of the graduates of any institu-
tion that contracts with the servicer.

(2) If the Secretary begins a fine pro-
ceeding against a third-party servicer,
the Secretary also may begin a fine,
limitation, suspension, or termination
proceeding against any institution
under whose contract a third-party
servicer commits the violation.

(b) Procedures. (1) A designated de-
partment official begins a fine pro-
ceeding by sending the institution or
servicer, as applicable, a notice by cer-
tified mail, return receipt requested. In
the case of a fine proceeding against a
third-party servicer, the official also
sends the notice to each institution
that is affected by the alleged viola-
tions identified as the basis for the fine
action, and, to the extent possible, to
each institution that contracts with
the servicer for the same service af-
fected by the violation. This notice—

(i) Informs the institution or servicer
of the Secretary’s intent to fine the in-
stitution or servicer, as applicable, and
the amount of the fine and identifies
the alleged violations that constitute
the basis for the action;

(ii) Specifies the proposed effective
date of the fine, which is at least 20
days from mailing of the notice of in-
tent;

(iii) Informs the institution or
servicer that the fine will not be effec-
tive on the date specified in the notice
if the designated department official
receives from the institution or
servicer, as applicable, by that date a
written request for a hearing or writ-
ten material indicating why the fine
should not be imposed; and

(iv) In the case of a fine proceeding
against a third-party servicer, informs
each institution that is affected by the
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alleged violations of the consequences
of the action to the institution.

(2) If the institution or servicer does
not request a hearing but submits writ-
ten material, the designated depart-
ment official, after considering that
material, notifies the institution or, in
the case of a third-party servicer, the
servicer and each institution affected
by the alleged violations that—

(i) The fine will not be imposed; or

(ii) The fine is imposed as of a speci-
fied date, and in a specified amount.

(3) If the institution or servicer re-
quests a hearing by the time specified
in paragraph (b)(1)(iii) of this section,
the designated department official
transmits the request for hearing and
response to the Office of Hearings and
Appeals, which sets the date and the
place. The date is at least 15 days after
the designated department official re-
ceives the request.

(4) A hearing official conducts a hear-
ing in accordance with §668.89.

(c) Expedited proceedings. With the ap-
proval of the hearing official and the
consent of the designated department
official and the institution or servicer,
any time schedule specified in this sec-
tion may be shortened.

[569 FR 22446, Apr. 29, 1994, as amended at 67
FR 69655, Nov. 18, 2002; 82 FR 6257, Jan. 19,
2017; 83 FR 2065, Jan. 15, 2018; 84 FR 974, Feb.
1, 2019; 85 FR 2036, Jan. 14, 2020; 86 FR 7977,
Feb. 3, 2021; 87 FR 23453, Apr. 20, 2022; 88 FR
5787, Jan. 30, 2023; 89 FR 4833, Jan. 25, 2024; 90
FR 6809, Jan. 21, 2025]

§668.85 Suspension proceedings.

(a) Scope and consequences. (1) The
Secretary may suspend an institution’s
participation in a Title IV, HEA pro-
gram or the eligibility of a third-party
servicer to contract with any institu-
tion to administer any aspect of the in-
stitution’s participation in any Title
IV, HEA program, if the institution or
servicer—

(i) Violates any statutory provision
of or applicable to Title IV of the HEA,
any regulatory provision prescribed
under that statutory authority, or any
applicable special arrangement, agree-
ment, or limitation entered into under
the authority of statutes applicable to
Title IV of the HEA; or

(ii) Substantially misrepresents the
nature of—
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(A) In the case of an institution, its
educational program, its financial
charges, or the employability of its
graduates; or

(B) In the case of a third-party
servicer, as applicable, the educational
program, financial charges, or employ-
ability of the graduates of any institu-
tion that contracts with the servicer.

(2) If the Secretary begins a suspen-
sion proceeding against a third-party
servicer, the Secretary also may begin
a fine, limitation, suspension, or termi-
nation proceeding against any institu-
tion under whose contract a third-
party servicer commits the violation.

(3) The suspension may not exceed 60
days unless—

(i) The institution or servicer and the
Secretary agree to an extension if the
institution or servicer, as applicable,
has not requested a hearing; or

(ii) The designated department offi-
cial begins a limitation or termination
proceeding under §668.86.

(b) Procedures. (1) A designated de-
partment official begins a suspension
proceeding by sending a notice to an
institution or third-party servicer by
certified mail, return receipt re-
quested. In the case of a suspension
proceeding against a  third-party
servicer, the official also sends the no-
tice to each institution that contracts
with the servicer. The designated de-
partment official may also transmit
the notice by other, more expeditious
means if practical. The notice—

(i) Informs the institution or servicer
of the intent of the Secretary to sus-
pend the institution’s participation or
the servicer’s eligibility, as applicable,
cites the consequences of that action,
and identifies the alleged violations
that constitute the basis for the ac-
tion;

(ii) Specifies the proposed effective
date of the suspension, which is at
least 20 days after the date of mailing
of the notice of intent;

(iii) Informs the institution or
servicer that the suspension will not be
effective on the date specified in the
notice, except as provided in
§668.91(b)(2), if the designated depart-
ment official receives from the institu-
tion or servicer, as applicable, by that
date a request for a hearing or written
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material indicating why the suspension
should not take place; and

(iv) In the case of a suspension pro-
ceeding against a third-party servicer,
informs each institution that contracts
with the servicer of the consequences
of the action to the institution.

(2) If the institution or servicer does
not request a hearing, but submits
written material, the designated de-
partment official, after considering
that material, notifies the institution
or, in the case of a third-party servicer,
the servicer and each institution that
contracts with the servicer that—

(i) The proposed suspension is dis-
missed; or

(ii) The suspension is effective as of a
specified date.

(3) If the institution or servicer re-
quests a hearing by the time specified
in paragraph (b)(1)(iii) of this section,
the designated department official
transmits the request for hearing and
response to the Office of Hearings and
Appeals, which sets the date and the
place. The date is at least 15 days after
the designated department official re-
ceives the request. The suspension does
not take place until the requested
hearing is held.

(4) A hearing official conducts a hear-
ing in accordance with §668.89.

(c) Expedited proceedings. With the ap-
proval of the hearing official and the
consent of the designated department
official and the institution or servicer,
as applicable, any time period specified
in this section may be shortened.

(Authority: 20 U.S.C. 1094)

[69 FR 22447, Apr. 29, 1994, as amended at 60
FR 61773, Dec. 1, 1995; 65 FR 65637, Nov. 1,
2000; 82 FR 6257, Jan. 19, 2017]

§668.86 Limitation or termination pro-
ceedings.

(a) Scope and consequences. (1) The
Secretary may limit or terminate an
institution’s participation in a Title
IV, HEA program or the eligibility of a
third-party servicer to contract with
any institution to administer any as-
pect of the institution’s participation
in any Title IV, HEA program, if the
institution or servicer—

(i) Violates any statutory provision
of or applicable to Title IV of the HEA,
any regulatory provision prescribed
under that statutory authority, or any
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applicable special arrangement, agree-
ment, or limitation entered into under
the authority of statutes applicable to
Title IV of the HEA; or

(ii) Substantially misrepresents the
nature of—

(A) In the case of an institution, its
educational program, its financial
charges, or the employability of its
graduates; or

(B) In the case of a third-party
servicer, as applicable, the educational
program, financial charges, or employ-
ability of the graduates of any institu-
tion that contracts with the servicer.

(2) If the Secretary begins a limita-
tion or termination proceeding against
a third-party servicer, the Secretary
also may begin a fine, limitation, sus-
pension, or termination proceeding
against any institution under whose
contract a third-party servicer com-
mits the violation.

(3) The consequences of the limita-
tion or termination of the institution’s
participation or the servicer’s eligi-
bility are described in §§668.94 and
668.95, respectively.

(b) Procedures. (1) A designated de-
partment official begins a limitation or
termination proceeding by sending an
institution or third-party servicer a
notice by certified mail, return receipt
requested. In the case of a limitation
or termination proceeding against a
third-party servicer, the official also
sends the notice to each institution
that contracts with the servicer. The
designated department official may
also transmit the notice by other, more
expeditious means if practical. This no-
tice—

(i) Informs the institution or servicer
of the intent of the Secretary to limit
or terminate the institution’s partici-
pation or servicer’s eligibility, as ap-
plicable, cites the consequences of that
action, and identifies the alleged viola-
tions that constitute the basis for the
action, and, in the case of a limitation
proceeding, states the limits to be im-
posed;

(ii) Specifies the proposed effective
date of the limitation or termination,
which is at least 20 days after the date
of mailing of the notice of intent;

(iii) Informs the institution or
servicer that the limitation or termi-
nation will not be effective on the date
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specified in the notice if the designated
department official receives from the
institution or servicer, as applicable,
by that date a request for a hearing or
written material indicating why the
limitation or termination should not
take place; and

(iv) In the case of a limitation or ter-
mination proceeding against a third-
party servicer, informs each institu-
tion that contracts with the servicer of
the consequences of the action to the
institution.

(2) If the institution or servicer does
not request a hearing but submits writ-
ten material, the designated depart-
ment official, after considering that
material, notifies the institution or, in
the case of a third-party servicer, the
servicer and each institution that con-
tracts with the servicer that—

(i) The proposed action is dismissed;

(ii) Limitations are effective as of a
specified date; or

(iii) The termination is effective as of
a specified date.

(3) If the institution or servicer re-
quests a hearing by the time specified
in paragraph (b)(1)(iii) of this section,
the designated department official
transmits the request for hearing and
response to the Office of Hearings and
Appeals, which sets the date and place.
The date is at least 15 days after the
designated department official receives
the request. The limitation or termi-
nation does not take place until after
the requested hearing is held.

(4) A hearing official conducts a hear-
ing in accordance with §668.89.

(c) Ezxpedited proceeding. With the ap-
proval of the hearing official and the
consent of the designated department
official and the institution or servicer,
as applicable, any time schedule speci-
fied in this section may be shortened.

(Authority: 20 U.S.C. 1094)

[69 FR 22447, Apr. 29, 1994, as amended at 60
FR 61774, Dec. 1, 1995; 656 FR 65637, Nov. 1,
2000; 82 FR 6257, Jan. 19, 2017]

§668.87 [Reserved]
§668.88 Prehearing
motion practice.

(a) A hearing official may convene a
prehearing conference if he or she
thinks that the conference would be

conference and
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useful, or if the conference is requested
by—

(1) The designated department offi-
cial who brought a proceeding against
an institution or third-party servicer
under this subpart; or

(2) The institution or servicer, as ap-
plicable.

(b) The purpose of a prehearing con-
ference is to allow the parties to settle
or narrow the dispute.

(c) If the hearing official, the des-
ignated department official, and the in-
stitution, or servicer, as applicable,
agree, a prehearing conference may
consist of—

(1) A conference telephone call;

(2) An informal meeting; or

(3) The submission and exchange of
written material.

(d) A non-dispositive motion shall be
made, if at all, consistent with any
procedures set forth by the hearing of-
ficial. In the absence of such proce-
dures, non-dispositive motions shall be
permitted, and responses to such mo-
tions shall be permitted though not re-
quired.

(e)(1) A party may make a motion for
summary disposition asserting that the
undisputed facts, admissions, affida-
vits, stipulations, documentary evi-
dence, matters as to which official no-
tice may be taken, and any other evi-
dentiary materials properly submitted
in connection with a motion for sum-
mary disposition establish that—

(i) There is no genuine issue as to
any material fact; and

(ii) The moving party is entitled to a
decision in its favor as a matter of law.

(2) A motion for summary disposition
must be accompanied by a statement of
the material facts as to which the mov-
ing party contends there is no genuine
issue. Such motion must be supported
by evidence that the moving party con-
tends support his or her position. The
motion must be accompanied by a brief
containing the points and authorities
supporting the motion.

Any party may oppose such a motion
by filing a response setting forth those
material facts as to which he or she
contends a genuine dispute exists. Such
response must be supported by evi-
dence of the same type as may be sub-
mitted in support of a motion for sum-
mary disposition and a brief containing
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the points and authorities in support of
the contention that summary disposi-
tion would be inappropriate.

(f) A motion under consideration by
the Secretary or the hearing official
shall not stay proceedings before the
hearing official unless the Secretary or
the hearing official, as appropriate, so
orders.

(Authority: 20 U.S.C. 1094)
[82 FR 6258, Jan. 19, 2017]

§668.89 Hearing.

(a) A hearing is an orderly presen-
tation of arguments and evidence con-
ducted by a hearing official. At the dis-
cretion of the hearing official, any
right to a hearing may be satisfied by
one or more of the following: Summary
disposition pursuant to §668.88(e), with
or without oral argument; an oral evi-
dentiary hearing conducted in person,
by telephone, by video conference, or
any combination thereof; or a review
limited to written evidence.

(b)(1) Notwithstanding any provision
to the contrary, the hearing official
sets the procedures to be used in the
hearing, and may take steps to expe-
dite the proceeding as appropriate.

(2) The formal rules of evidence and
procedures applicable to proceedings in
a court of law are not applicable. How-
ever, discussions of settlement between
the parties or the terms of settlement
offers are not admissible to prove the
validity or invalidity of any claim or
defense.

(3)(i) The proponent of any factual
proposition has the burden of proof
with respect thereto.

(ii) The designated department offi-
cial has the burden of persuasion in
any fine, suspension, limitation, or ter-
mination proceeding under this sub-
part.

(iii) For borrower defenses under
§§685.206(c) and (e) and 685.222 of this
chapter, the designated department of-
ficial has the burden of persuasion in a
borrower defense and recovery action;
however, for a borrower defense claim
based on a substantial misrepresenta-
tion under §682.222(d) of this chapter,
the designated department official has
the burden of persuasion regarding the
substantial misrepresentation, and the
institution has the burden of persua-
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sion in establishing any offsetting
value of the education under
§685.222(1)(2)(1).

(4) Discovery, as provided for under
the Federal Rules of Civil Procedure, is
not permitted.

(5) The hearing official accepts only
evidence that is relevant and material
to the proceeding and is not unduly
repetitious.

(6) The hearing official may restrict
the number of witnesses or exclude wit-
nesses to avoid undue delay or presen-
tation of cumulative evidence. Any
witness permitted to appear may do so
via telephonic, video, or other means,
with the approval of the hearing offi-
cial.

(7) Either party may call qualified
expert witnesses. Each party will be
limited to calling three expert wit-
nesses, as a matter of right, including
any rebuttal or surrebuttal witnesses.
Additional expert witnesses shall be al-
lowed only by order of the hearing offi-
cial, granted only upon a showing of
good cause.

(i) At a date set by the hearing offi-
cial, each party shall serve the other
with any report prepared by each of its
expert witnesses. Each party shall
serve the other party with a list of any
rebuttal expert witnesses and a rebut-
tal report prepared by each such wit-
ness not later than 60 days after the
deadline for service of expert reports,
unless another date is set by the hear-
ing official. A rebuttal report shall be
limited to rebuttal of matters set forth
in the expert report for which it is of-
fered in rebuttal. If material outside
the scope of fair rebuttal is presented,
a party may file a motion not later
than five days after the deadline for
service of rebuttal reports, seeking ap-
propriate relief with the hearing offi-
cial, including striking all or part of
the report, leave to submit a
surrebuttal report by the party’s own
experts, or leave to call a surrebuttal
witness and to submit a surrebuttal re-
port by that witness.

(ii) No party may call an expert wit-
ness at the hearing unless the party
has listed the expert and has provided
reports as required by this section.

(iii) BEach report shall be signed by
the expert and contain a complete
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statement of all opinions to be ex-
pressed and the basis and reasons
therefor; the data, materials, or other
information considered by the witness
in forming the opinions; any exhibits
to be used as a summary of or support
for the opinions; the qualifications of
the witness, including a list of all pub-
lications authored or co-authored by
the witness within the preceding ten
years; the compensation to be paid for
the study and testimony; and a listing
of any other cases in which the witness
has testified or sought to testify as an
expert at trial or hearing, or by deposi-
tion, within the preceding four years. A
rebuttal or surrebuttal report need not
include any information already in-
cluded in the initial report of the wit-
ness.

(8)(i) Except as provided in paragraph
(b)(8)(ii) of this section, if an institu-
tion has been required through compul-
sory process under section 490A of the
HEA or other applicable law to submit
to the United States or to the Depart-
ment material regarding an express or
an implied representation, the institu-
tion cannot thereafter, in any pro-
ceeding under this subpart in which it
is alleged that the representation was
false, erroneous, or misleading, and for
any purpose relating to the defense of
such allegation, introduce into the
record, either directly or indirectly
through references contained in docu-
ments or oral testimony, any material
of any type that was required to be but
was not timely submitted in response
to that compulsory process.

(ii) The hearing official shall, upon
motion at any stage, exclude all mate-
rial that was required to be but was not
timely submitted in response to a com-
pulsory process described in paragraph
(b)(8)(i) of this section, or any ref-
erence to such material, unless the in-
stitution demonstrates, and the hear-
ing official finds, that by the exercise
of due diligence the material could not
have been timely submitted in response
to the compulsory process, and the in-
stitution notified the Department or
such other party that issued the order
to produce, of the existence of the ma-
terial immediately upon its discovery.
The hearing official shall specify with
particularity the evidence relied upon.

§668.90

(9) When issues not raised in the no-
tice of proposed action are tried with-
out objection at the hearing, they will
be treated in all respects as if they had
been raised in the notice of proposed
action, and no formal amendments are
required.

(c) The hearing official makes a tran-
scribed record of the proceeding and
makes a copy of the record available to
the designated Department official and
to the institution or servicer.

(Authority: 20 U.S.C. 1094)

[82 FR 6258, Jan. 19, 2017, as amended at 87
FR 66041, Nov. 1, 2022]

§668.90 Authority and responsibilities
of the hearing official.

(a) The hearing official regulates the
course of a hearing and the conduct of
the parties during the hearing. The
hearing official takes all necessary
steps to conduct a fair and impartial
hearing.

(b)(1) The hearing official is not au-
thorized to issue subpoenas.

(2) If requested by the hearing offi-
cial, the parties to a hearing shall pro-
vide available personnel who have
knowledge about the matter under re-
view for oral or written examination.

(c) The hearing official takes what-
ever measures are appropriate to expe-
dite a hearing. These measures may in-
clude, but are not limited to, the fol-
lowing—

(1) Scheduling of conferences;

(2) Setting time limits for hearings
and submission of written documents;
and

(8) Terminating the hearing and
issuing a decision against a party if
that party does not meet those time
limits.

(d) The hearing official is bound by
all applicable statutes and regulations.
The hearing official may not—

(1) Waive applicable statutes and reg-
ulations; or

(2) Rule them invalid.

(Authority: 20 U.S.C. 1094)

[61 FR 43325, Dec. 1, 1986, as amended at 57
FR 47753, Oct. 19, 1992; 59 FR 22448, Apr. 29,
1994. Redesignated at 82 FR 6257, Jan. 19,
2017]
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§668.91 Initial and final decisions.

(a)(1)(i) A hearing official issues a
written initial decision in a hearing by
certified mail, return receipt requested
to—

(A) The designated department offi-
cial who began a proceeding against an
institution or third-party servicer;

(B) The institution or servicer, as ap-
plicable; and

(C) In the case of a proceeding
against a third-party servicer, each in-
stitution that contracts with the
servicer.

(ii) The hearing official may also
transmit the notice by other, more ex-
peditious means if practical.

(iii) The hearing official issues the
decision within the latest of the fol-
lowing dates:

(A) The 30th day after the last sub-
mission is filed with the hearing offi-
cial.

(B) The 60th day after the last sub-
mission is filed with the hearing offi-
cial if the Secretary, upon request of
the hearing official, determines that
the unusual complexity of the case re-
quires additional time for preparation
of the decision.

(C) The 50th day after the last day of
the hearing, if the hearing official does
not request the parties to make any
posthearing submission.

(2) The hearing official’s initial deci-
sion states whether the imposition of
the fine, limitation, suspension, or ter-
mination or recovery sought by the
designated department official is war-
ranted, in whole or in part. If the des-
ignated department official brought a
termination action against the institu-
tion or servicer, the hearing official
may, if appropriate, issue an initial de-
cision to fine the institution or
servicer, as applicable, or, rather than
terminating the institution’s participa-
tion or servicer’s eligibility, as applica-
ble, impose one or more limitations on
the institution’s participation or
servicer’s eligibility.

(3) Notwithstanding the provisions of
paragraph (a)(2) of this section—

(i) If, in a termination action against
an institution, the hearing official
finds that the institution has violated
the provisions of §668.14(b)(18), the
hearing official also finds that termi-
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nation of the institution’s participa-
tion is warranted;

(ii) If, in a termination action
against a third-party servicer, the
hearing official finds that the servicer
has violated the provisions of
§668.14(b)(18), the hearing official also
finds that termination of the institu-
tion’s participation or servicer’s eligi-
bility is warranted;

(iii) In an action brought against an
institution or third-party servicer that
involves its failure to provide a letter
of credit, or other financial protection
under §668.15 or §668.171(c) or (d), the
hearing official finds that the amount
of the letter of credit or other financial
protection established by the Secretary
under §668.175 is appropriate, unless
the institution demonstrates that the
amount was not warranted because—

(A) For financial protection de-
manded based on events or conditions
described in §668.171(c) or (d), the
events or conditions no longer exist,
have been resolved, or the institution
demonstrates that it has insurance
that will cover all potential debts and
liabilities that arise from the trig-
gering event or condition. The institu-
tion can demonstrate it has insurance
that covers risk by presenting the De-
partment with a copy of the insurance
policy that makes clear the institu-
tion’s coverage;

(B) For financial protection de-
manded based on the grounds identified
in §668.171(d), the action or event does
not and will not have a material ad-
verse effect on the financial condition,
business, or results of operations of the
institution;

(C) The institution has proffered al-
ternative financial protection that pro-
vides students and the Department
adequate protection against losses re-
sulting from the risks identified by the
Secretary. Adequate protection may
consist of one or more of the fol-
lowing—

(I) An agreement with the Secretary
that a portion of the funds due to the
institution under a reimbursement or
heightened cash monitoring funding ar-
rangement will be temporarily with-
held in such amounts as will meet, no
later than the end of a six to 12 month
period, the amount of the required fi-
nancial protection demanded; or
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(2) Other form of financial protection
specified by the Secretary in a notice
published in the FEDERAL REGISTER.

(iv) In a termination action taken
against an institution or third-party
servicer based on the grounds that the
institution or servicer failed to comply
with the requirements of §668.23(c)(3),
if the hearing official finds that the in-
stitution or servicer failed to meet
those requirements, the hearing offi-
cial finds that the termination is war-
ranted;

(v)(A) In a termination action
against an institution based on the
grounds that the institution is not fi-
nancially responsible under
§668.15(c)(1), the hearing official finds
that the termination is warranted un-
less the institution demonstrates that
all applicable conditions described in
§668.15(d)(4) have been met; and

(B) In a termination or limitation ac-
tion against an institution based on
the grounds that the institution is not
financially responsible—

(I) Upon proof of the conditions in
§668.174(a), the hearing official finds
that the limitation or termination is
warranted unless the institution dem-
onstrates that all the conditions in
§668.175(h)(2) have been met; and

(2) Upon proof of the conditions in
§668.174(b)(1), the hearing official finds
that the limitation or termination is
warranted unless the institution dem-
onstrates that all applicable conditions
described in §668.174(b)(2) or
§668.175(h)(2) have been met; and

(vi) In a termination action against a
GE program based upon the program’s
failure to meet the requirements in
§668.403 or §668.404, the hearing official
must terminate the program’s eligi-
bility unless the hearing official con-
cludes that the Secretary erred in the
applicable calculation.

(4) The hearing official bases findings
of fact only on evidence considered at
the hearing and on matters given judi-
cial notice.

(b)(1) In a suspension proceeding, the
Secretary reviews the hearing official’s
initial decision and issues a final deci-
sion within 20 days after the initial de-
cision. The Secretary adopts the initial
decision unless it is clearly unsup-
ported by the evidence presented at the
hearing.

§668.91

(2) The Secretary notifies the institu-
tion or servicer and, in the case of a
suspension proceeding against a third-
party servicer, each institution that
contracts with the servicer of the final
decision. If the Secretary suspends the
institution’s participation or servicer’s
eligibility, the suspension takes effect
on the later of—

(i) The day that the institution or
servicer receives the notice; or

(ii) The date specified in the des-
ignated department official’s original
notice of intent to suspend the institu-
tion’s participation or servicer’s eligi-
bility.

(3) A suspension may not exceed 60
days unless a designated department
official begins a limitation or termi-
nation proceeding under this subpart
before the expiration of that period. In
that case, the period may be extended
until a final decision is issued in that
proceeding according to paragraph (c)
of this section.

(¢)(1) In a fine, limitation, or termi-
nation proceeding, the hearing offi-
cial’s initial decision automatically be-
comes the Secretary’s final decision 30
days after the initial decision is issued
and received by both parties unless,
within that 30-day period, the institu-
tion or servicer, as applicable, or the
designated department official appeals
the initial decision to the Secretary.

(2)(1) A party may appeal the hearing
official’s initial decision by submitting
to the Secretary, within 30 days after
the party receives the initial decision,
a brief or other written statement that
explains why the party believes that
the Secretary should reverse or modify
the decision of the hearing official.

(ii) At the time the party files its ap-
peal submission, the party shall pro-
vide a copy of that submission to the
opposing party.

(iii) The opposing party shall submit
its brief or other responsive statement
to the Secretary, with a copy to the ap-
pellant, within 30 days after the oppos-
ing party receives the appellant’s brief
or written statement.

(iv) The appealing party may submit
proposed findings of fact or conclusions
of law. However, the proposed findings
of fact must be supported by—

(A) The evidence introduced into the
record at the hearing;
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(B) Stipulations of the parties if the
hearing consisted of written submis-
sions; or

(C) Matters that may be judicially
noticed.

(v) Neither party may introduce new
evidence on appeal.

(vi) The initial decision of the hear-
ing official imposing a fine or limiting
or terminating the institution’s par-
ticipation or servicer’s eligibility does
not take effect pending the appeal.

(vii) The Secretary renders a final de-
cision. The Secretary may delegate to
a designated department official the
functions described in paragraph (c)(2)
(vii) through (ix) of this section.

(viii) In rendering a final decision,
the Secretary considers only evidence
introduced into the record at the hear-
ing and facts agreed to by the parties if
the hearing consisted only of written
submissions and matters that may be
judicially noticed.

(ix) If the hearing official finds that a
termination is warranted pursuant to
paragraph (a)(3) of this section, the
Secretary may affirm, modify, or re-
verse the initial decision, or may re-
mand the case to the hearing official
for further proceedings consistent with
the Secretary’s decision. If the Sec-
retary affirms the initial decision
without issuing a statement of reasons,
the Secretary adopts the opinion of the
hearing official as the decision of the
Secretary. If the Secretary modifies,
remands, or reverses the initial deci-
sion, in whole or in part, the Sec-
retary’s decision states the reasons for
the action taken.

(Approved by the Office of Management and
Budget under control number 1840-0537)

[69 FR 22448, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 60 FR 61774, Dec. 1,
1995; 656 FR 65637, Nov. 1, 2000. 81 FR 76072,
Nov. 1, 2016. Redesignated and amended at 82
FR 6257, 6259, Jan. 19, 201 7; 84 FR 49910, Sept.
23, 2019; 87 FR 66041, Nov. 1, 2022; 88 FR 70188,
Oct. 10, 2023]

§668.92 Filing of requests for hearings
and appeals; confirmation of mail-
ing and receipt dates.

(a) Filing of request for hearing, show-
cause opportunity, or appeal. (1)(i) A re-
quest by an institution or third-party
servicer for a hearing or show-cause op-
portunity, or other material submitted

34 CFR Ch. VI (7-1-25 Edition)

by an institution or third-party
servicer in response to a notice of pro-
posed action under this subpart, must
be filed with the designated depart-
ment official by hand-delivery, mail, or
facsimile transmission.

(i1) An appeal to the Secretary by a
party must be filed with the designated
department official by hand-delivery,
mail, facsimile transmission, or by use
of the Office of Hearings and Appeals
Electronic Filing System (OES).

(2) Documents filed by facsimile
transmission must be transmitted to
the designated department official
identified, either in the notice initi-
ating the action, or, for an appeal, in
instructions provided by the hearing
official, as the individual responsible
to receive them. A party filing a docu-
ment by facsimile transmission must
confirm that a complete and legible
copy of the document was received by
the Department of Education, and may
be required by the designated depart-
ment official to provide a hard copy of
the document.

(3) The Secretary discourages the use
of facsimile transmission for docu-
ments longer than five pages.

(4)(i) A party may file an appeal to
the Secretary, and any other pleading
or other document submitted in a pro-
ceeding under this subpart, by use of
the Office of Hearings and Appeals
Electronic Filing System (OES), by
hand-delivery, by mail, or by facsimile
transmission.

(ii) A party must serve a copy on the
other party of any pleading or other
document it files, including an appeal
to the Secretary, in a proceeding under
this subpart. A party must do so by
certified mail, return receipt re-
quested; by hand-delivery; or, if agreed
upon by the parties, service may also
be made by use of the OES or any other
means agreed to by the parties.

(iii) A party who agrees to receive a
document by any means other than
service by certified mail, return receipt
requested or hand-delivery may limit
that agreement to one or more par-
ticular documents.

(iv) A party who agrees to service of
a document through the OES thereby
agrees that the notice of such filing
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provided to the party by the OES suf-
fices to meet any obligation of the fil-
ing party under these regulations to
provide a copy of that document.

(5) Documents filed using the OES
must be transmitted to the designated
department official identified in in-
structions provided by the hearing offi-
cial as the individual responsible to re-
ceive them. A party filing a document
using the OES must ensure that the
party has received an electronic con-
firmation that the document was ac-
cepted and approved for filing by the
OES, and may be required by the des-
ignated department official to provide
a hard copy of the document.

(6) Electronic documents must be for-
matted in Adobe Portable Document
Format (PDF). To use PDF you must
have Adobe Acrobat Reader, which is
available free at www.adobe.com.

(b) Confirmation of mailing and receipt
dates. (1) The mailing date of a notice
from a designated department official
initiating an action under this subpart
is the date evidenced on the original
receipt of mailing from the U.S. Postal
Service.

(2) The date on which a request for a
show-cause opportunity, a request for a
hearing, other material submitted in
response to a notice of action under
this subpart, a decision by a hearing of-
ficial, or a notice of appeal is received
is, as applicable—

(i) The date of receipt evidenced on
the original receipt for a document
sent by certified mail.

(ii) The date following the date re-
corded by the delivery service as the
date material was sent for a document
sent by next-day delivery service.

(iii) The date a document sent by reg-
ular mail is recorded, according to the
regular business practice of the office
receiving the document, as received.

(iv) The date a document sent by fac-
simile transmission is recorded as re-
ceived by the facsimile equipment that
receives the transmission.

(v) The date a document sent elec-
tronically via the OES is recorded as
received by the OES as indicated in the
confirmation of receipt email for E-fil-
ing.

(c) Refusals. If an institution or third-
party servicer refuses to accept a no-
tice mailed under this subpart, the Sec-

§668.93

retary considers the notice as being re-
ceived on the date that the institution
or servicer refuses to accept the notice.

(Authority: 20 U.S.C. 1094)

[61 FR 43325, Dec. 1, 1986, as amended at 58
FR 13345, Mar. 10, 1993; 59 FR 22450, Apr. 29,
1994; 78 FR 48050, Aug. 7, 2013. Redesignated
at 82 FR 6257, Jan. 19, 2017]

§668.93 Fines.

(a) In determining the amount of a
fine, the designated department offi-
cial, hearing official, and Secretary
take into account—

(1) (i) The gravity of an institution’s
or third-party servicer’s violation or
failure to carry out the relevant statu-
tory provision, regulatory provision,
special arrangement, agreement, or
limitation entered into under the au-
thority of statutes applicable to Title
IV of the HEA; or

(ii) The gravity of the institution’s or
servicer’s misrepresentation;

(2) The size of the institution;

(3) The size of the servicer’s business,
including the number of institutions
and students served by the servicer;

(4) In the case of a violation by a
third-party servicer, the extent to
which the servicer can document that
the institution contributed to that vio-
lation; and

(5) For purposes of assessing a fine on
a third-party servicer, the extent to
which—

(i) Violations are caused by repeated
mechanical systemic unintentional er-
rors. The Secretary counts the total of
violations caused by a repeated me-
chanical systemic unintentional error
as a single violation, unless the
servicer has been cited for a similar
violation previously and had failed to
make the appropriate corrections to
the system; and

(ii) The financial loss of Title IV,
HEA program funds was attributable to
a repeated mechanical systemic unin-
tentional error.

(b) In determining the gravity of the
institution’s or servicer’s violation,
failure, or misrepresentation under
paragraph (a) of this section, the des-
ignated department official, hearing of-
ficial, and Secretary take into account
the amount of any liability owed by
the institution and any third-party
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servicer that contracts with the insti-
tution, and the number of students af-
fected as a result of that violation, fail-
ure, or misrepresentation on—

(1) Improperly expended or unspent
Title IV, HEA program funds received
by the institution or servicer, as appli-
cable; or

(2) Required refunds, including the
treatment of title IV, HEA program
funds when a student withdraws under
§668.22.

(c) Upon the request of the institu-
tion or third-party servicer, the Sec-
retary may compromise the fine.

(d)(1) Notwithstanding any other pro-
vision of statute or regulation, any in-
dividual described in paragraph (d)(2)
of this section, in addition to other
penalties provided by law, is liable to
the Secretary for amounts that should
have been refunded or returned under
§668.22 of the title IV program funds
not returned, to the same extent with
respect to those funds that such an in-
dividual would be liable as a respon-
sible person for a penalty under section
6672(a) of Internal Revenue Code of 1986
with respect to the nonpayment of
taxes.

(2) The individual subject to the pen-
alty described in paragraph (d)(1) is
any individual who—

(i) The Secretary determines, in ac-
cordance with §668.174(c), exercises sub-
stantial control over an institution
participating in, or seeking to partici-
pate in, a program under this title;

(ii) Is required under §668.22 to return
title IV program funds to a lender or to
the Secretary on behalf of a student or
borrower, or was required under §668.22
in effect on June 30, 2000 to return title
IV program funds to a lender or to the
Secretary on behalf of a student or bor-
rower; and

(iii) Willfully fails to return those
funds or willfully attempts in any man-
ner to evade that payment.

(Authority: 20 U.S.C. 1094 and 1099¢c)

[69 FR 22450, Apr. 29, 1994, as amended at 64
FR 58618, Oct. 29, 1999; 64 FR 59042, Nov. 1,
1999. Redesignated at 82 FR 6257, Jan. 19,
2017]

§668.94 Limitation.

A limitation may include, as appro-
priate to the Title IV, HEA program in
question—
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(a) A limit on the number or percent-
age of students enrolled in an institu-
tion who may receive Title IV, HEA
program funds;

(b) A limit, for a stated period of
time, on the percentage of an institu-
tion’s total receipts from tuition and
fees derived from Title IV, HEA pro-
gram funds;

(c) A limit on the number or size of
institutions with which a third-party
servicer may contract;

(d) A limit on the number of bor-
rower or loan accounts that a third-
party servicer may service under a con-
tract with an institution;

(e) A limit on the responsibilities
that a third-party servicer may per-
form under a contract with an institu-
tion;

(f) A requirement for a third-party
servicer to perform additional respon-
sibilities under a contract with an in-
stitution;

(g) A requirement that an institution
obtain surety, in a specified amount, to
assure its ability to meet its financial
obligations to students who receive
Title IV, HEA program funds;

(h) A change in the participation sta-
tus of the institution from fully cer-
tified to participate to provisionally
certified to participate under §668.13(c).

(i) A requirement that a third-party
servicer obtain surety, in a specified
amount, to assure the servicer’s ability
to meet the servicer’s financial obliga-
tions under a contract; or

(j) Other conditions as may be deter-
mined by the Secretary to be reason-
able and appropriate.

(Authority: 20 U.S.C. 1094)

[69 FR 22450, Apr. 29, 1994. 81 FR 76072, Nov.
1, 2016. Redesignated at 82 FR 6257, Jan. 17,
2017]

§668.95 Termination.

(a) A termination—(1) Ends an institu-
tion’s participation in a Title IV, HEA
program or ends a third-party
servicer’s eligibility to contract with
any institution to administer any as-
pect of the institution’s participation
in a Title IV, HEA program;

(2) Ends the authority of a third-
party servicer to administer any aspect
of any institution’s participation in
that program;
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(3) Prohibits an institution or third-
party servicer, as applicable, or the
Secretary from making or increasing
awards under that program;

(4) Prohibits an institution or third-
party servicer, as applicable, from
making any other new commitments of
funds under that program; and

(5) If an institution’s participation in
the Federal Stafford Loan Program or
Federal PLUS programs has been ter-
minated, prohibits further guarantee
commitments by the Secretary for
loans under that program to students
to attend that institution, and, if the
institution is a lender under that pro-
gram, prohibits further disbursements
by the institution (whether or not
guarantee commitments have been
issued by the Secretary or a guaranty
agency for those disbursements).

(b) After its participation in a Title
IV, HEA program has been terminated,
an institution may disburse or deliver
funds under that Title IV, HEA pro-
gram to students enrolled at the insti-
tution only in accordance with §668.26
and with any additional requirements
imposed under this part.

(c) If a third-party servicer’s eligi-
bility is terminated, the servicer must
return to each institution that con-
tracts with the servicer any funds re-
ceived by the servicer under the appli-
cable Title IV, HEA program on behalf
of the institution or the institution’s
students or otherwise dispose of those
funds under instructions from the Sec-
retary. The servicer also must return
to each institution that contracts with
the servicer all records pertaining to
the servicer’s administration of that
program on behalf of that institution.

(Authority: 20 U.S.C. 1094)

[69 FR 22450, Apr. 29, 1994, as amended at 63
FR 40626, July 29, 1998. Redesignated at 82 FR
6257, Jan. 19, 2017]

§668.96 Reimbursements, refunds, and
offsets.

(a) In an action to fine an institution
or servicer, or to limit, suspend, or ter-
minate the participation of an institu-
tion or the eligibility of a servicer, the
designated department official, hearing
official, or Secretary may require an
institution or third-party servicer to
take reasonable and appropriate cor-
rective action to remedy the institu-

§668.96

tion’s or servicer’s violation, as appli-
cable, of any statutory provision of or
applicable to Title IV of the HEA, any
regulatory provision prescribed under
that statutory authority, or any appli-
cable special arrangement, agreement,
or limitation entered into under the
authority of statutes applicable to
Title IV of the HEA.

(b) The corrective action under para-
graph (a) of this section may include
payment of any funds to the Secretary,
or to designated recipients, that the in-
stitution or servicer, as applicable, im-
properly received, withheld, disbursed,
or caused to be disbursed. Corrective
action may, for example, relate to—

(1) With respect to the Federal Staf-
ford Loan, Federal PLUS, and Federal
SLS programs—

(i) Ineligible interest benefits, special
allowances, or other claims paid by the
Secretary; and

(ii) Discounts, premiums, or excess
interest paid in violation of 34 CFR
part 682; and

(2) With respect to all Title IV, HEA
programs—

(i) Refunds or returns of title IV,
HEA program funds required under pro-
gram regulations when a student with-
draws.

(ii) Any grants, work-study assist-
ance, or loans made in violation of pro-
gram regulations.

(c) If any final decision in any action
under this subpart requires an institu-
tion or third-party servicer to reim-
burse or make any other payment to
the Secretary, the Secretary may off-
set these claims against any benefits or
claims due to the institution or
servicer.

(d) If an institution’s violation in
paragraph (a) of this section results
from an administrative, accounting, or
recordkeeping error, and that error was
not part of a pattern of error, and there
is no evidence of fraud or misconduct
related to the error, the Secretary per-
mits the institution to correct or cure
the error. If the institution corrects or
cures the error, the Secretary does not
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limit, suspend, terminate, or fine the
institution for that error.

(Authority: 20 U.S.C. 1094 and 1099¢c-1)

[69 FR 22451, Apr. 29, 1994, as amended at 64
FR 58619, Oct. 29, 1999; 64 FR 59042, Nov. 1,
1999; Redsignated and amended at 82 FR 6257,
6259, Jan. 19, 2017]

§668.97 Reinstatement
nation.

after termi-

(a)(1) An institution whose participa-
tion in a Title IV, HEA program has
been terminated may file a request for
reinstatement of that participation.

(2) A third-party servicer whose eligi-
bility to contract with any institution
to administer any aspect of the institu-
tion’s participation in a Title IV, HEA
program has been terminated may file
a request for reinstatement of that eli-
gibility.

(b) An institution whose participa-
tion has been terminated or a third-
party servicer whose eligibility has
been terminated may request rein-
statement only after the later of the
expiration of—

(1) Righteen months from the effec-
tive date of the termination; or

(2) A debarment or suspension under
Executive Order 12549 (3 CFR, 1986
Comp., p. 189) or the Federal Acquisi-
tion Regulations, 48 CFR part 9, sub-
part 9.4.

(c) To be reinstated, an institution or
third-party servicer must submit its
request for reinstatement in writing to
the Secretary and must—

(1) Demonstrate to the Secretary’s
satisfaction that it has corrected the
violation or violations on which its ter-
mination was based, including payment
in full to the Secretary or to other re-
cipients of funds that the institution or
servicer, as applicable, has improperly
received, withheld, disbursed, or caused
to be disbursed;

(2) Meet all applicable requirements
of this part; and

(3) In the case of an institution, enter
into a new program participation
agreement with the Secretary.

(d) The Secretary, within 60 days of
receiving the reinstatement request—

(1) Grants the request;

(2) Denies the request; or

34 CFR Ch. VI (7-1-25 Edition)

(3) Grants the request subject to a
limitation or limitations.

(Approved by the Office of Management and
Budget under control number 1840-0537)

(Authority: 20 U.S.C. 1094; E.O. 12549 (3 CFR,
1986 Comp., p. 189), 12689 (3 CFR, 1989 Comp.,
p. 235))

[69 FR 22451, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994. Redesignated at 82 FR
6257, Jan. 19, 2017]

§668.98 Removal of limitation.

(a) An institution whose participa-
tion in a Title IV, HEA program has
been limited may not apply for re-
moval of the limitation before the ex-
piration of 12 months from the effec-
tive date of the limitation.

(b) A third-party servicer whose eligi-
bility to contract with any institution
to administer any aspect of the institu-
tion’s participation in a Title IV, HEA
program has been limited may request
removal of the limitation.

(c) The institution or servicer may
not apply for removal of the limitation
before the later of the expiration of—

(1) Twelve months from the effective
date of the limitation; or

(2) A debarment or suspension under
Executive Order 12549 (3 CFR, 1986
Comp., p. 189) or the Federal Acquisi-
tion Regulations, 48 CFR part 9, sub-
part 9.4.

(d) If the institution or servicer re-
quests removal of the limitation, the
request must be in writing and show
that the institution or servicer, as ap-
plicable, has corrected the violation or
violations on which the limitation was
based.

(e) No later than 60 days after the
Secretary receives the request, the
Secretary responds to the institution
or servicer—

(1) Granting its request;

(2) Denying its request; or

(3) Granting the request subject to
other limitation or limitations.

(f) If the Secretary denies the request
or establishes other limitations, the
Secretary grants the institution or
servicer, upon the institution’s or
servicer’s request, an opportunity to
show cause why the participation or
eligibility, as applicable, should be
fully reinstated.
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(g) The institution’s or servicer’s re-
quest for an opportunity to show cause
does not waive—

(1) The institution’s right to partici-
pate in any or all Title IV, HEA pro-
grams if it complies with the con-
tinuing limitation or limitations pend-
ing the outcome of the opportunity to
show cause; and

(2) The servicer’s right to contract
with any institution to administer any
aspect of the institution’s participa-
tion in any Title IV, HEA program, if
the servicer complies with the con-
tinuing limitation pending the out-
come of the opportunity to show cause.

(Authority: 20 U.S.C. 1094; E.O. 12549 (3 CFR,
1986 Comp., p. 189), 12689 (3 CFR, 1989 Comp.,
p. 235))

[69 FR 22451, Apr. 29, 1994. Redesignated at 82
FR 6257, Jan. 19, 2017]

§668.99 Interlocutory appeals to the
Secretary from rulings of a hearing
official.

(a) A ruling by a hearing official may
not be appealed to the Secretary until
the issuance of an initial decision, ex-
cept that the Secretary may, at any
time prior to the issuance of the initial
decision, grant a review of a ruling
upon either a certification by a hearing
official of the ruling to the Secretary
for review or the filing of a petition for
review of a ruling by one or both of the
parties, if—

(1) That ruling involves a controlling
question of substantive or procedural
law; and

(2) The immediate resolution of the
question will materially advance the
final disposition of the proceeding or
subsequent review will be an inad-
equate remedy.

(b)(1) A petition for interlocutory re-
view of an interim ruling must include
the following:

(i) A brief statement of the facts nec-
essary to an understanding of the issue
on which review is sought.

(ii) A statement of the issue.

(iii) A statement of the reasons show-
ing that the ruling complained of in-
volves a controlling question of sub-
stantive or procedural law and why im-
mediate review of the ruling will mate-
rially advance the disposition of the
case, or why subsequent review will be
an inadequate remedy.

§668.99

(2) A petition may not exceed ten
pages, double-spaced, and must be filed
with a copy of the ruling and any find-
ings and opinions relating to the rul-
ing.

(c) A copy of the petition must be
provided to the hearing official at the
time of filing with the Secretary, and a
copy of a petition or any certification
must be served upon the parties as pro-
vided in §668.92(a)(4). The petition or
certification must reflect this service.

(d) If a party files a petition under
this section, the hearing official may
state to the Secretary a view as to
whether review is appropriate or inap-
propriate by submitting a brief state-
ment addressing the party’s petition
within 10 days of the receipt of that pe-
tition by the hearing official. A copy of
the statement must be served on all
parties in the manner provided in
§668.91(a)(4)(ii).

(e) A party’s response to a petition or
certification for interlocutory review
must be filed within 7 days after serv-
ice of the petition or statement, as ap-
plicable, and may not exceed 10 pages,
double-spaced, in length. The response
must be filed, and a copy served on the
other party, as provided in §668.91(a)(4).

(f) The filing of a petition for inter-
locutory review does not automatically
stay the proceedings. A stay during
consideration of a petition for review
may be granted by the hearing official
if that official has certified or stated to
the Secretary that review of the ruling
is appropriate. The Secretary may
order a stay of proceedings at any time
after the filing of a request for inter-
locutory review.

(g) The Secretary notifies the parties
if a petition or certification for inter-
locutory review is accepted, and may
provide the parties a reasonable time
within which to submit written argu-
ment with regard to the merit of the
petition or certification.

(h) If the Secretary takes no action
on a petition or certification for review
within 15 days of receipt of it, the re-
quest is deemed to be denied.

(i) The Secretary may affirm, mod-
ify, set aside, or remand the interim
ruling of the hearing official.

(j) The Secretary may delegate to a
designated department official the
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functions described in paragraphs (f)
through (i) of this section.

(Authority: 20 U.S.C. 1094)

(Approved by the Office of Management and
Budget under control number 1801-0003)

[67 FR 60034, Dec. 17, 1992, as amended at 58
FR 14153, Mar. 16, 1993; 78 FR 48051, Aug. 7,
2013. Redesignated and amended at 82 FR
6257, 6259, Jan. 19, 2017]

§668.100 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
the subpart or the application of its
provisions to any person, act, or prac-
tice will not be affected thereby.

[87 FR 66041, Nov. 1, 2022]

Subpart H—Appeal Procedures for
Audit Determinations and Pro-
gram Review Determinations

SOURCE: 52 FR 30115, Aug. 12, 1987, unless
otherwise noted. Correctly designated at 52
FR 46354, Dec. 7, 1987.

§668.111 Scope and purpose.

(a) This subpart establishes rules
governing the issuance by the Depart-
ment of and appeal by an institution or
third-party servicer from a final audit
determination or a final program re-
view determination arising from an
audit or program review of the institu-
tion’s participation in any Title IV,
HEA program or of the servicer’s ad-
ministration of any aspect of an insti-
tution’s participation in any Title IV,
HEA program.

(b) This subpart applies to any par-
ticipating institution or third-party
servicer that appeals a final audit de-
termination or final program review
determination.

(c) This subpart does not apply to
proceedings governed by subpart G of
this part or to a determination that—

(1) An institution fails to meet the
applicable statutory definition set
forth in sections 435, 481, or 1201 of the
HEA, except to the extent that such a
determination forms the basis of a
final audit determination or a final
program review determination; or

(2) An institution fails to qualify for
certification to participate in the title

34 CFR Ch. VI (7-1-25 Edition)

IV, HEA programs because it does not
meet the fiscal and administrative
standards set forth in subpart B of this
part, except to the extent that such a
determination forms the basis of a
final audit determination or a program
review determination.

[62 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 59 FR 22452, Apr. 29, 1994; 85 FR 54818,
Sept. 2, 2020]

§668.112 Definitions.

The following definitions apply to
this subpart:

(a) Final audit determination means
the written notice of a determination
issued by a designated department offi-
cial based on an audit of—

(1) An institution’s participation in
any or all of the Title IV, HEA pro-
grams; or

(2) A third-party servicer’s adminis-
tration of any aspect of an institu-
tion’s participation in any or all of the
Title IV, HEA programs.

(b) Final program review determination
means the written notice of a deter-
mination issued by a designated de-
partment official and resulting from a
program compliance review of—

(1) An institution’s participation in
any or all of the Title IV, HEA pro-
grams; or

(2) A third-party servicer’s adminis-
tration of any aspect of an institu-
tion’s participation in any Title IV,
HEA program.

(Authority: 20 U.S.C. 1094)
[69 FR 22452, Apr. 29, 1994]

§668.113 Request for review.

(a) An institution or third-party
servicer seeking the Secretary’s review
of a final audit determination or a
final program review determination
shall file a written request for review
with the designated department offi-
cial.

(b) The institution or servicer must
file its request for review no later than
45 days from the date that the institu-
tion or servicer receives the final audit
determination or final program review
determination.

(c) The institution or servicer must
attach to the request for review a copy
of the final audit determination or
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final program review determination,
and must—

(1) Identify the issues and facts in
dispute; and

(2) State the institution’s or
servicer’s position, as applicable, to-
gether with the pertinent facts and
reasons supporting that position.

(d)(1) If the final audit determination
or final program review determination
in paragraph (a) of this section results
from the institution’s classification of
a course or program as distance edu-
cation, or the institution’s assignment
of credit hours, the Secretary relies
upon the requirements of the institu-
tion’s accrediting agency or State ap-
proval agency regarding qualifications
for instruction and whether the
amount of work associated with the in-
stitution’s credit hours is consistent
with commonly accepted practice in
postsecondary education, in applying
the definitions of ‘‘distance education”
and ‘‘credit hour” in 34 CFR 600.2.

(2) If an institution’s violation that
resulted in the final audit determina-
tion or final program review deter-
mination in paragraph (a) of this sec-
tion results from an administrative,
accounting, or recordkeeping error,
and that error was not part of a pat-
tern of error, and there is no evidence
of fraud or misconduct related to the
error, the Secretary permits the insti-
tution to correct or cure the error.

(3) If the institution is charged with
a liability as a result of an error de-
scribed in paragraph (d)(1) of this sec-
tion, the institution cures or corrects
that error with regard to that liability
if the cure or correction eliminates the
basis for the liability.

(Approved by the Office of Management and
Budget under control number 1840-0537)

[69 FR 22452, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 64 FR 58619, Oct. 29,
1999; 78 FR 48051, Aug. 7, 2013; 85 FR 54818,
Sept. 2, 2020]

§668.114 Notification of hearing.

(a) Upon receipt of an institution’s or
third-party servicer’s request for re-
view, the designated department offi-
cial arranges for a hearing before a
hearing official.

(b) Within 30 days of the designated
department official’s receipt of an in-
stitution’s or third-party servicer’s re-

§668.116

quest for review, the hearing official
notifies the designated department of-
ficial and the parties to the proceeding
of the schedule for the submission of
briefs by both the designated depart-
ment official and, as applicable, the in-
stitution or servicer.

(c) The hearing official schedules the
submission of briefs and of accom-
panying evidence admissible under the
terms of §668.116 (e) and (f) to occur no
later than 120 days from the date that
the hearing official notifies the institu-
tion or servicer.

(Authority: 20 U.S.C. 1094)
[69 FR 22452, Apr. 29, 1994]

§668.115 Prehearing conference.

(a) In the event that the hearing offi-
cial considers a prehearing conference
necessary, he may convene a pre-
hearing conference.

(b) The purpose of a prehearing con-
ference is to allow the parties to settle
or narrow the dispute. A prehearing
conference consists of—

(1) A telephone conference call;

(2) An informal meeting of the par-
ties with the hearing official; or

(3) The submission and exchange of
written materials by the parties.

(c) All prehearing conferences requir-
ing appearances by the parties shall
take place in the Washington, D.C.
metropolitan area.

(Authority: 20 U.S.C. 1094)

[62 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992]

§668.116 Hearing.

(a) A hearing is a process conducted
by the hearing official whereby an or-
derly presentation of arguments and
evidence is made by the parties.

(b) The hearing process consists of
the submission of written briefs to the
hearing official by the institution or
third-party servicer, as applicable, and
by the designated department official,
unless the hearing official determines,
under paragraph (g) of this section,
that an oral hearing is also necessary.

(c) Each party shall provide a copy of
its brief and any accompanying mate-
rials to the opposing party simulta-
neously with the filing of its brief and
materials with the hearing official.
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(d) An institution or third-party
servicer requesting review of the final
audit determination or final program
review determination issued by the
designated department official shall
have the burden of proving the fol-
lowing matters, as applicable:

(1) That expenditures questioned or
disallowed were proper.

(2) That the institution or servicer
complied with program requirements.

(e)(1) A party may submit as evidence
to the hearing official only materials
within one or more of the following
categories:

(i) Department of Education audit re-
ports and audit work papers for audits
performed by the department’s Office
of Inspector General.

(ii) In the case of an institution, in-
stitutional audit work papers, records,
and other materials.

(iii) In the case of a third-party
servicer, the servicer’s audit work pa-
pers and the records and other mate-
rials of the servicer or any institution
that contracts with the servicer.

(iv) Department of Education pro-
gram review reports and work papers
for program reviews.

(v) Institutional or servicer records
and other materials (including records
and other materials of any institution
that contracts with the servicer) pro-
vided to the Department of Education
in response to a program review.

(vi) Other Department of Education
records and materials.

(f) The hearing official accepts only
evidence that is both admissible and
timely under the terms of paragraph
(e) of this section, and relevant and
material to the appeal. Examples of
evidence that shall be deemed irrele-
vant and immaterial except upon a
clear showing of probative value re-
specting the matters described in para-
graph (d) of this section include—

(1) Evidence relating to a period of
time other than the period of time cov-
ered by the audit or program review;

(2) Evidence relating to an audit or
program review of an institution or
third-party servicer other than the in-
stitution or servicer bringing the ap-
peal, or the resolution thereof; and

(3) Evidence relating to the current
practice of the institution or servicer

34 CFR Ch. VI (7-1-25 Edition)

bringing the appeal in the program
areas at issue in the appeal.

(g2)(1) The hearing official may sched-
ule an oral argument if he or she deter-
mines that an oral argument is nec-
essary to clarify the issues and the po-
sitions of the parties as presented in
the parties’ written submissions.

(2) In the event that an oral argu-
ment is conducted, the designated de-
partment official makes a transcribed
record of the proceedings and makes
one copy of that record available to
each of the parties to the proceeding.

(h) Any oral argument shall take
place in the Washington, DC metropoli-
tan area.

(i) Either party may be represented
by counsel.

(Authority: 20 U.S.C. 1094)

[62 FR 30115, Aug. 12, 1987; 52 FR 46354, Dec.
7, 1987, as amended at 57 FR 47753, Oct. 19,
1992; 59 FR 22452, Apr. 29, 1994; 59 FR 61186,
Nov. 29, 1994; 78 FR 48051, Aug. 7, 2013]

§668.117 Authority and responsibil-
ities of the hearing official.

(a) The hearing official regulates the
course of the proceedings and the con-
duct of the parties following a request
for review and takes all steps necessary
to conduct fair and impartial pro-
ceedings.

(b) The hearing official is not author-
ized to issue subpoenas or compel dis-
covery as provided for in the Federal
Rules of Civil Procedure.

(c) The hearing official shall take
whatever measures are appropriate to
expedite the proceedings. These meas-
ures may include, but are not limited
to, one or more of the following:

(1) Scheduling of conferences.

(2) Setting time limits for oral argu-
ments and the submission of briefs.

(3) Terminating the hearing process
and issuing a decision against a party
if that party does not meet time limits
established by the hearing official.

(d) The hearing official is bound by
all applicable statutes and regulations.
The hearing official may not—

(1) Waive applicable statutes and reg-
ulations; or
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(2) Rule them invalid.
(Authority: 20 U.S.C. 1094)

[62 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992]

§668.118 Decision of the hearing offi-
cial.

(a) Upon review of the parties’ writ-
ten submissions and termination of the
oral argument if one is held, the hear-
ing official issues a written decision.

(b) The hearing official’s decision
states and explains whether the final
audit determination or final program
review determination issued by the
designated ED official was supportable,
in whole or in part.

(¢c) The hearing official bases any
findings of fact only on evidence prop-
erly presented before him, on matters
given official notice, or on facts stipu-
lated to by the parties.

(Authority: 20 U.S.C. 1094)

[62 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992]

§668.119 Appeal to the Secretary.

(a) Within 30 days of its receipt of the
initial decision of the hearing official,
a party wishing to appeal the decision
shall submit a brief or other written
material to the Secretary explaining
why the decision of the hearing official
should be overturned or modified.

(b) The party appealing the initial
decision shall, simultaneously with its
filing of the appeal, provide the oppos-
ing party with a copy of its brief or
other written material.

(c) In its brief to the Secretary, the
party appealing the initial decision
may submit proposed findings of fact
or conclusions of law. However, the
proposed findings of fact must be sup-
ported by—

(1) The admissible evidence already
in the record;

(2) Matters that may be given official
notice; or

(3) Stipulations of the parties

(d) The opposing party shall file its
response to the appeal, if any, with the
Secretary within 30 days of that par-
ty’s receipt of the appeal to the Sec-
retary.

§668.121

(e) The opposing party shall, simulta-
neously with the filing of any response,
provide a copy of its response to the
appeal to the party appealing the ini-
tial decision.

(f) Neither party may introduce new
evidence on appeal.

(Authority: 20 U.S.C. 1094)

[62 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992; 57 FR 60035,
Dec. 17, 1992]

§668.120 Decision of the Secretary.

(a)(1) The Secretary issues a final de-
cision. The Secretary may affirm, mod-
ify, or reverse the decision of the hear-
ing official, or may remand the case to
the hearing official for further pro-
ceedings consistent with the Sec-
retary’s decision.

(2) The Secretary may delegate the
performance of functions under this
section to a designated department of-
ficial.

(b) If the Secretary modifies, re-
mands, or overturns the initial deci-
sion of the hearing official, the Sec-
retary issues a decision that—

(1) Includes a statement of the rea-
sons for this action;

(2) Is provided to both parties; and

(3) Unless the decision is remanded to
the hearing official for further review
or determination of fact, becomes final
upon its issuance.

(Authority: 20 U.S.C. 1094)

[62 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992; 57 FR 60035,
Dec. 17, 1992]

§668.121 Final decision of the Depart-
ment.

(a) In the event that the initial deci-
sion of the hearing official is appealed,
the decision of the Secretary is the
final decision of the Department, un-
less the hearing official’s decision is re-
manded by the Secretary.

(b) In the event that the initial deci-
sion of the hearing official is not ap-
pealed within the time limit specified
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in §668.119(a), the initial decision auto-
matically becomes the final decision of
the Department.

(Authority: 20 U.S.C. 1094)
[52 FR 30115, Aug. 12, 1987; 52 FR 46354, Dec.

7, 1987, as amended at 57 FR 47753, Oct. 19,
1992]

§668.122 Determination of filing, re-
ceipt, and submission dates.

(a)(1) Appeals and written submis-
sions to a hearing official referred to in
this subpart may be hand-delivered,
mailed, or filed electronically by use of
the Office of Hearings and Appeals
Electronic Filing System (OES).

(2)(1) Service on the other party of a
document required to be served on an-
other party may be made by mail or by
hand delivery, or, if agreed upon by the
parties, by use of the OES or by any
other means agreed to by the parties. A
party who agrees to receive a docu-
ment filed by another party by any
means other than service by mail or
hand-delivery may limit that agree-
ment to one or more particular docu-
ments.

(ii) A party who agrees to service of
a document through the OES thereby
agrees that the notice of such filing
provided to the party by the OES suf-
fices to meet any obligation of the fil-
ing party under these regulations to
provide a copy of that document.

(b) All mailed written submissions
referred to in this subpart shall be
mailed by certified mail, return receipt
requested.

(c) Determination of filing, receipt,
or submission dates is based on the
date of hand-delivery, the date of re-
ceipt recorded by the U.S. Postal Serv-
ice, the date a document sent elec-
tronically by using the OES is recorded
as received as indicated in the con-
firmation of receipt email for E-filing,
or for other means, the date on which
the delivery is recorded in the medium
used for delivery.

(Authority: 20 U.S.C. 1094)

[62 FR 30115, Aug. 12, 1987, as amended at 78
FR 48051, Aug. 7, 2013]

§668.123 Collection.

To the extent that the decision of the
Secretary sustains the final audit de-
termination or program review deter-
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mination, subject to the provisions of
§668.24(c)(3), the Department of Edu-
cation will take steps to collect the
debt at issue or otherwise effect the de-
termination that was subject to the re-
quest for review.

(Authority: 20 U.S.C. 1094)
[59 FR 22453, Apr. 29, 1994]

§668.124 Interlocutory appeals to the
Secretary from rulings of a hearing
official.

(a) A ruling by a hearing official may
not be appealed to the Secretary until
the issuance of an initial decision, ex-
cept that the Secretary may, at any
time prior to the issuance of the initial
decision, grant a review of a ruling
upon either a certification by a hearing
official of the ruling to the Secretary
for review or the filing of a petition for
review of a ruling by one or both of the
parties, if—

(1) That ruling involves a controlling
question of substantive or procedural
law; and

(2) The immediate resolution of the
question will materially advance the
final disposition of the proceeding or
subsequent review will be an inad-
equate remedy.

(b)(1) A petition for interlocutory re-
view of an interim ruling must include
the following:

(i) A brief statement of the facts nec-
essary to an understanding of the issue
on which review is sought.

(ii) A statement of the issue.

(iii) A statement of the reasons show-
ing that the ruling complained of in-
volves a controlling question of sub-
stantive or procedural law and why im-
mediate review of the ruling will mate-
rially advance the disposition of the
case, or why subsequent review will be
an inadequate remedy.

(2) A petition may not exceed ten
pages, double-spaced, and must be filed
with a copy of the ruling and any find-
ings and opinions relating to the rul-
ing.

(c) A copy of the petition must be
provided to the hearing official at the
time of filing with the Secretary, and a
copy of a petition or any certification
must be served upon the parties as pro-
vided in §668.122(a)(2). The petition or
certification must reflect this service.
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(d) If a party files a petition under
this section, the hearing official may
state to the Secretary a view as to
whether review is appropriate or inap-
propriate by submitting a brief state-
ment addressing the party’s petition
within 10 days of the receipt of that pe-
tition by the hearing official. A copy of
the statement must be served on all
parties in the manner provided in
§668.122(a)(2).

(e) A party’s response to a petition or
certification for interlocutory review
must be filed within 7 days after serv-
ice of the petition or statement, as ap-
plicable, and may not exceed 10 pages,
double-spaced, in length. A copy of the
response must be served on the parties
and the hearing official as provided in
§668.122(a)(2).

(f) The filing of a petition for inter-
locutory review does not automatically
stay the proceedings. A stay during
consideration of a petition for review
may be granted by the hearing official
if that official has certified or stated to
the Secretary that review of the ruling
is appropriate. The Secretary may
order a stay of proceedings at any time
after the filing of a request for inter-
locutory review.

(g) The Secretary notifies the parties
if a petition or certification for inter-
locutory review is accepted, and may
provide the parties a reasonable time
within which to submit written argu-
ment with regard to the merit of the
petition or certification.

(h) If the Secretary takes no action
on a petition or certification for review
within 15 days of receipt of it, the re-
quest is deemed to be denied.

(i) The Secretary may affirm, mod-
ify, set aside, or remand the interim
ruling of the hearing official.

(j) The Secretary may delegate to a
designated department official the
functions described in paragraphs (f)
through (i) of this section.

(Approved by the Office of Management and
Budget under control number 1801-0003)

(Authority: 20 U.S.C. 1094)

[67 FR 60035, Dec. 17, 1992, as amended at 58
FR 14153, Mar. 16, 1993; 78 FR 48051, Aug. 7,
2013]

§668.125

§668.125 Proceedings to recover liabil-
ities owed relating to approved bor-
rower defense claims.

(a) If the Department determines
that the institution is liable for any
amounts discharged or reimbursed to
borrowers under the discharge process
described in §685.408, it will provide the
institution with written notice of the
determination and the amount and
basis of the liability.

(b) An institution may request re-
view of the determination that it is lia-
ble for the amounts discharged or reim-
bursed by filing a written request for
review with the designated department
official no later than 45 days from the
date that the institution receives the
written notice.

(c) Upon receipt of an institution’s
request for review, the designated offi-
cial arranges for a hearing before a
hearing official.

(d) Except as provided in this section,
the proceedings will be conducted in
accordance with §§668.115 to 668.124 of
this subpart. For purposes of this sec-
tion references in §§668.115 to 668.124 to
a final audit determination or a final
program review determination will be
read to refer to the written notice pro-
vided under paragraph (a) of this sec-
tion.

(e) In place of the provisions in
§668.116(d), the following requirements
shall apply:

(1) The Department has the burden of
production to demonstrate that loans
made to students to attend the institu-
tion were discharged on the basis of a
borrower defense to repayment claim.

(2) The institution has the burden of
proof to demonstrate that the decision
to discharge the loans was incorrect or
inconsistent with law and that the in-
stitution is not liable for the loan
amounts discharged or reimbursed.

(3) A party may submit as evidence
to the hearing official only materials
within one or more of the following
categories:

(i) Materials submitted to the De-
partment during the process of adjudi-
cating claims by borrowers relating to
alleged acts or omissions of the institu-
tion, including materials submitted by
the borrowers, the institution or any
third parties;
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(ii) Any material on which the De-
partment relied in adjudicating claims
by borrowers relating to alleged acts or
omissions of the institution and pro-
vided by the Department to the insti-
tution; and

(iii) The institution may submit any
other relevant documentary evidence
that relates to the bases cited by the
Department in approving the borrower
defense claims and pursuing
recoupment from the institution.

[87 FR 66041, Nov. 1, 2022]

Subpart I—Immigration-Status
Confirmation

AUTHORITY: 20 U.S.C. 1091, 1092, and 1094,
unless otherwise noted.

SOURCE: 58 FR 3184, Jan. 7, 1993, unless oth-
erwise noted.

§668.130 General.

(a) Scope and purpose. The regulations
in this subpart govern the responsibil-
ities of institutions and students in de-
termining the eligibility of those non-
citizen applicants for title IV, HEA as-
sistance who must, under §668.33(a)(2),
produce evidence from the TUnited
States Immigration and Naturalization
Service (INS) that they are permanent
residents of the United States or in the
United States for other than a tem-
porary purpose with the intention of
becoming citizens or permanent resi-
dents.

(b) Student responsibility. At the re-
quest of the Secretary or the institu-
tion at which an applicant for title IV,
HEA financial assistance is enrolled or
accepted for enrollment, an applicant
who asserts eligibility under
§668.33(a)(2) shall provide documenta-
tion from the INS of immigration sta-
tus.

(Authority: 20 U.S.C. 1091, 1094)

[68 FR 3184, Jan. 7, 1993, as amended at 63 FR
40626, July 29, 1998]

§668.131 Definitions.

The following definitions apply to
this subpart:

Eligible nonciticen: An individual pos-
sessing an immigration status that
meets the requirements of §668.33(a)(2).
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Immigration status: The status con-
ferred on a noncitizen under the Immi-
gration and Nationality Act of 1952, as
amended, 8 U.S.C. 1182.

Primary confirmation: A process by
which the Secretary, by means of a
matching program conducted with the
INS, compares the information con-
tained in an Application for Federal
Student Aid or a multiple data entry
application regarding the immigration
status of a noncitizen applicant for
title IV, HEA assistance with records
of that status maintained by the INS
in its Alien Status Verification Index
(ASVI) system for the purpose of deter-
mining whether a student’s immigra-
tion status meets the requirements of
§668.33(a)(2) and reports the results of
this comparison on an output docu-
ment.

Secondary confirmation: A process by
which the INS, in response to the sub-
mission of INS Document Verification
Form G-845 by an institution, searches
pertinent paper and automated INS
files, other than the ASVI database, for
the purpose of determining a student’s
immigration status and the validity of
the submitted INS documents, and re-
ports the results of this search to the
institution.

(Authority: 20 U.S.C. 1091)

[68 FR 3184, Jan. 7, 1993, as amended at 59 FR
12521, Mar. 16, 1994; 63 FR 40626, July 29, 1998]

§668.132 Institutional determinations
of eligibility based on primary con-
firmation.

(a) Except as provided in
§668.133(a)(1)(ii), the institution shall
determine a student to be an eligible
noncitizen if the institution receives
an output document for that student
establishing that—

(1) The INS has confirmed the stu-
dent’s immigration status; and

(2) The student’s immigration status
meets the noncitizen eligibility re-
quirements of §668.33(a)(2).

(b) If an institution determines a stu-
dent to be an eligible noncitizen in ac-
cordance with paragraph (a) of this sec-
tion, the institution may not require
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the student to produce the documenta-
tion otherwise required under
§668.33(a)(2).

(Authority: 20 U.S.C. 1091, 1094)

[68 FR 3184, Jan. 7, 1993, as amended at 63 FR
40626, July 29, 1998]

§668.133 Conditions under which an
institution shall require docu-
mentation and request secondary
confirmation.

(a) General requirements. Except as
provided in paragraph (b) of this sec-
tion, an institution shall require the
student to produce the documentation
required under §668.33(a)(2) and request
the INS to perform secondary con-
firmation for a student claiming eligi-
bility under §668.33(a)(2), in accordance
with the procedures set forth in
§668.135, if—

(1) The institution—

(i) Receives an output document indi-
cating that the student must provide
the institution with evidence of the
student’s immigration status required
under §668.33(a)(2); or

(i1) Receives an output document
that satisfies the requirements of
§668.132(a) (1) and (2), but the institu-
tion—

(A) Has documentation that conflicts
with immigration-status documents
submitted by the student or the immi-
gration status reported on the output
document; or

(B) Has reason to believe that the im-
migration status reported by the stu-
dent or on the output document is in-
correct; and

(2) The institution determines that
the immigration-status documents sub-
mitted by the student constitute rea-
sonable evidence of the student’s claim
to be an eligible noncitizen.

(b) Exclusions from secondary confirma-
tion. (1) An institution may not require
the student to produce the documenta-
tion requested under §668.33(a)(2) and
may not request that INS perform sec-
ondary confirmation, if the student—

(i) Demonstrates eligibility under the
provisions of §668.33 (a)(1) or (b); or

(ii) Demonstrated eligibility under
the provisions of §668.33(a)(2) in a pre-
vious award year as a result of sec-
ondary confirmation and the docu-
ments used to establish that eligibility
have not expired; and

§668.134

(iii) The institution does not have
conflicting documentation or reason to
believe that the student’s claim of citi-
zenship or immigration status is incor-
rect.

(2) [Reserved]

(Approved by the Office of Management and
Budget under control number 1840-0650)

(Authority: 20 U.S.C. 1091, 1094)

[68 FR 3184, Jan. 7, 1993, as amended at 58 FR
26674, May 4, 1993; 60 FR 61813, Dec. 1, 1995; 63
FR 40626, July 29, 1998]

§668.134 Institutional policies and
procedures for requesting docu-
mentation and receiving secondary
confirmation.

(a) An institution shall establish and
use written policies and procedures for
requesting proof and securing con-
firmation of the immigration status of
applicants for title IV, HEA student fi-
nancial assistance who claim to meet
the eligibility requirements of
§668.33(a)(2). These policies and proce-
dures must include—

(1) Providing the student a deadline
by which to provide the documentation
that the student wishes to have consid-
ered to support the claim that the stu-
dent meets the requirements of
§668.33(a)(2);

(2) Providing to the student informa-
tion concerning the consequences of a
failure to provide the documentation
by the deadline set by the institution;
and

(3) Providing that the institution will
not make a determination that the stu-
dent is not an eligible noncitizen until
the institution has provided the stu-
dent the opportunity to submit the
documentation in support of the stu-
dent’s claim of eligibility under
§668.33(a)(2).

(b) An institution shall furnish, in
writing, to each student required to
undergo secondary confirmation—

(1) A clear explanation of the docu-
mentation the student must submit as
evidence that the student satisfies the
requirements of §668.33(a)(2); and

(2) A clear explanation of the stu-
dent’s responsibilities with respect to
the student’s compliance with
§668.33(a)(2), including the deadlines for
completing any action required under
this subpart and the consequences of
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failing to complete any required ac-
tion, as specified in §668.137.

(Approved by the Office of Management and
Budget under control number 1840-0650)

(Authority: 20 U.S.C. 1091, 1092, 1094)

[68 FR 3184, Jan. 7, 1993, as amended at 58 FR
26674, May 4, 1993; 63 FR 40626, July 29, 1998]

§668.135 Institutional procedures for
completing secondary confirmation.

Within 10 business days after an in-
stitution receives the documentary
evidence of immigration status sub-
mitted by a student required to under-
go secondary confirmation, the institu-
tion shall—

(a) Complete the request portion of
the INS Document Verification Re-
quest Form G-845;

(b) Copy front and back sides of all
immigration-status documents re-
ceived from the student and attach
copies to the Form G-845; and

(c) Submit Form G-845 and attach-
ments to the INS District Office.

(Approved by the Office of Management and
Budget under control number 1840-0650)

(Authority: 20 U.S.C. 1091, 1094)

[68 FR 3184, Jan. 7, 1993, as amended at 58 FR
26674, May 4, 1993]

§668.136 Institutional determinations
of eligibility based on INS re-
sponses to secondary confirmation
requests.

(a) Except as provided in paragraphs
(b) and (c¢) of this section, an institu-
tion that has requested secondary con-
firmation under §668.133(a) shall make
its determination concerning a stu-
dent’s eligibility under §668.33(a)(2) by
relying on the INS response to the
Form G-845.

(b) An institution shall make its de-
termination concerning a student’s eli-
gibility under §668.33(a)(2) pending the
institution’s receipt of an INS response
to the institution’s Form G-845 request
concerning that student, if—

(1) The institution has given the stu-
dent an opportunity to submit docu-
ments to the institution to support the
student’s claim to be an eligible non-
citizen;

(2) The institution possesses suffi-
cient documentation concerning a stu-
dent’s immigration status to make
that determination;
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(3) At least 15 business days have
elapsed from the date that the institu-
tion sent the Form G-845 request to the
INS;

(4) The institution has no docu-
mentation that conflicts with the im-
migration-status documentation sub-
mitted by the student; and

(5) The institution has no reason to
believe that the immigration status re-
ported by the applicant is incorrect.

(c) An institution shall establish and
use policies and procedures to ensure
that, if the institution has disbursed or
released title IV, HEA funds to the stu-
dent in the award year or employed the
student under the Federal Work-Study
Program, and the institution deter-
mines, in reliance on the INS response
to the institution’s request for sec-
ondary confirmation regarding that
student, that the student was in fact
not an eligible noncitizen during that
award year, the institution provides
the student with notice of the institu-
tion’s determination, an opportunity
to contest the institution’s determina-
tion, and notice of the institution’s
final determination.

(Authority: 20 U.S.C. 1091, 1094)

[68 FR 3184, Jan. 7, 1993, as amended at 63 FR
40626, July 29, 1998]

§668.137 Deadlines for submitting doc-
umentation and the consequences
of failure to submit documentation.

(a) A student shall submit before a
deadline specified by the institution all
documentation the student wishes to
have considered to support a claim
that the student meets the require-
ments of §668.33(a)(2). The deadline, set
by the institution, must be not less
than 30 days from the date the institu-
tion receives the student’s output doc-
ument.

(b) If a student fails to submit the
documentation by the deadline estab-
lished in accordance with paragraph (a)
of this section, the institution may not
disburse to the student, or certify the
student as eligible for, any title IV,
HEA program funds for that period of
enrollment or award year; employ the
student under the Federal Work-Study
Program; certify a Federal Stafford or
Federal PLUS loan application, or
originate a Direct Loan Program loan
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application for the student for that pe-
riod of enrollment.

(Authority: 20 U.S.C. 1091, 1094)

[68 FR 3184, Jan. 7, 1993, as amended at 63 FR
40626, July 29, 1998]

§668.138 Liability.

(a) A student is liable for any LEAP,
FSEOG, Federal Pell Grant, ACG, Na-
tional SMART Grant, or TEACH Grant
payment and for any Federal Stafford,
Direct Subsidized, Direct Unsubsidized
or Federal Perkins loan made to him or
her if the student was ineligible for the
Title IV, HEA assistance.

(b) A Federal PLUS or Direct PLUS
Loan borrower is liable for any Federal
PLUS or Direct PLUS Loan made to
him or her on behalf of an ineligible
student.

(c) The Secretary does not take any
action against an institution with re-
spect to an error in the institution’s
determination that a student is an eli-
gible noncitizen if, in making that de-
termination, the institution followed
the provisions in this subpart and re-
lied on—

(1) An output document for that stu-
dent indicating that the INS has con-
firmed that the student’s immigration
status meets the eligibility require-
ments for title IV, HEA assistance;

(2) An INS determination of the stu-
dent’s immigration status and the au-
thenticity of the student’s immigra-
tion documents provided in response to
the institution’s request for secondary
confirmation; or

(3) Immigration-status documents
submitted by the student and the insti-
tution did not have reason to believe
that the documents did not support the
student’s claim to be an eligible non-
citizen.

(d) Except as provided in paragraph
(¢c) of this section, if an institution
makes an error in its determination
that a student is an eligible noncitizen,
the institution is liable for any title
IV, HEA disbursements made to this
student during the award year or pe-
riod of enrollment for which the stu-

§668.139

dent applied for title IV, HEA assist-
ance.

(Authority: 20 U.S.C. 1070g, 1091, 1094)

[568 FR 3184, Jan. 7, 1993, as amended at 63 FR
40626, July 29, 1998; 65 FR 38729, June 22, 2000;
71 FR 38003, July 3, 2006; 73 FR 35493, June 23,
2008]

§668.139 Recovery of payments and
loan disbursements to ineligible
students.

(a) If an institution makes a payment
of a grant or a disbursement of a Fed-
eral Perkins loan to an ineligible stu-
dent for which it is not liable in ac-
cordance with §668.138, it shall assist
the Secretary in recovering the funds
by—

(1) Making a reasonable effort to con-
tact the student; and

(2) Making a reasonable effort to col-
lect the payment or Federal Perkins
loan.

(b) If an institution causes a Federal
Stafford, Federal PLUS, Direct Sub-
sidized, Direct Unsubsidized, or Direct
PLUS Loan to be disbursed to or on be-
half of an ineligible student for which
it is not liable in accordance with
§668.138, it shall assist the Secretary in
recovering the funds by notifying the
lender in the case of an FFEL Program
loan or the Secretary in the case of a
Direct Loan Program loan that the
student has failed to establish eligi-
bility under the requirements of
§§668.201 or 685.200, as appropriate.

(c) If an institution is liable for a
payment of a grant or Federal Perkins
loan to an ineligible student, the insti-
tution shall restore the amount equal
to the payment or disbursement to the
institution’s Federal Perkins loan fund
or Federal Pell Grant, ACG, National
SMART Grant, TEACH Grant, FSEOG,
or LEAP amount, even if the institu-
tion cannot collect the payment or dis-
bursement from the student.

(d) If an institution is liable for a
Federal Stafford, Federal PLUS, Direct
Subsidized, Direct Unsubsidized, or Di-
rect PLUS Loan disbursement to an in-
eligible student, the institution shall
repay an amount equal to the disburse-
ment to the lender in the case of an
FFEL Program loan or the Secretary
in the case of a Direct Loan Program
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loan, and provide written notice to the
borrower.

(Authority: 20 U.S.C. 1070g, 1091, 1094)

[68 FR 3184, Jan. 7, 1993, as amended at 63 FR
40626, July 29, 1998; 64 FR 38729, June 22, 2000;
71 FR 38003, July 3, 2006; 73 FR 35493, June 23,
2008]

Subpart J—Approval of Independ-
ently  Administered Tests;
Specification of Passing
Score; Approval of State Proc-
ess

SOURCE: 75 FR 66960, Oct. 29, 2010, unless
otherwise noted.

§668.141 Scope.

(a) This subpart sets forth the provi-
sions under which a student who has
neither a high school diploma nor its
recognized equivalent may become eli-
gible to receive title IV, HEA program
funds by—

(1) Achieving a passing score, speci-
fied by the Secretary, on an independ-
ently administered test approved by
the Secretary under this subpart; or

(2) Being enrolled in an eligible insti-
tution that participates in a State
process approved by the Secretary
under this subpart.

(b) Under this subpart, the Secretary
sets forth—

(1) The procedures and criteria the
Secretary uses to approve tests;

(2) The basis on which the Secretary
specifies a passing score on each ap-
proved test;

(3) The procedures and conditions
under which the Secretary determines
that an approved test is independently
administered;

(4) The information that a test pub-
lisher or a State must submit, as part
of its test submission, to explain the
methodology it will use for the test
anomaly studies as described in
§668.144(c)(17) and (d)(8), as appropriate;

(5) The requirements that a test pub-
lisher or a State, as appropriate—

(i) Have a process to identify and fol-
low up on test score irregularities;

(ii) Take corrective action—up to and
including decertification of test admin-
istrators—if the test publisher or the
State determines that test score irreg-
ularities have occurred; and
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(iii) Report to the Secretary the
names of any test administrators it de-
certifies and any other action taken as
a result of test score analyses; and

(6) The procedures and conditions
under which the Secretary determines
that a State process demonstrates that
students in the process have the ability
to benefit from the education and
training being offered to them.

(Authority: 20 U.S.C. 1091(d))

§668.142

The following definitions apply to
this subpart:

Assessment center: A facility that—

(1) Is located at an eligible institu-
tion that provides two-year or four-
year degrees or is a postsecondary vo-
cational institution;

(2) Is responsible for gathering and
evaluating information about indi-
vidual students for multiple purposes,
including appropriate course place-
ment;

(3) Is independent of the admissions
and financial aid processes at the insti-
tution at which it is located;

(4) Is staffed by professionally
trained personnel;

(5) Uses test administrators to ad-
minister tests approved by the Sec-
retary under this subpart; and

(6) Does not have as its primary pur-
pose the administration of ability to
benefit tests.

ATB test irregularity: An irregularity
that results from an ATB test being ad-
ministered in a manner that does not
conform to the established rules for
test administration consistent with the
provisions of subpart J of part 668 and
the test administrator’s manual.

Computer-based test: A test taken by a
student on a computer and scored by a
computer.

General learned abilities: Cognitive op-
erations, such as deductive reasoning,
reading comprehension, or translation
from graphic to numerical representa-
tion, that may be learned in both
school and non-school environments.

Independent test administrator: A test
administrator who administers tests at
a location other than an assessment
center and who—

Special definitions.
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(1) Has no current or prior financial
or ownership interest in the institu-
tion, its affiliates, or its parent cor-
poration, other than the fees earned for
administering approved ATB tests
through an agreement with the test
publisher or State and has no control-
ling interest in any other institution;

(2) Is not a current or former em-
ployee of or consultant to the institu-
tion, its affiliates, or its parent cor-
poration, a person in control of another
institution, or a member of the family
of any of these individuals;

(3) Is not a current or former member
of the board of directors, a current or
former employee of or a consultant to
a member of the board of directors,
chief executive officer, chief financial
officer of the institution, its affiliates,
or its parent corporation or of any
other institution, or a member of the
family of any of these individuals; and

(4) Is not a current or former student
of the institution.

Individual with a disability: A person
who has a physical or mental impair-
ment which substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

Non-native speaker of English: A per-
son whose first language is not English
and who is not fluent in English.

Secondary school level: As applied to
‘“‘content,” ‘‘curricula,” or ‘‘basic
verbal and quantitative skills,”” the
basic knowledge or skills generally
learned in the 9th through 12th grades
in United States secondary schools.

Test: A standardized test, assessment
or instrument that has formal proto-
cols on how it is to be administered in
order to be valid. These protocols in-
clude, for example, the use of parallel,
equated forms; testing conditions; time
allowed for the test; and standardized
scoring. Tests are not limited to tradi-
tional paper and pencil (or computer-
administered) instruments for which
forms are constructed prior to adminis-
tration to examinees. Tests may also
include adaptive instruments that use
computerized algorithms for selecting
and administering items in real time;
however, for such instruments, the size
of the item pool and the method of
item selection must ensure negligible
overlap in items across retests.

§668.144

Test administrator: An individual who
is certified by the test publisher (or the
State, in the case of an approved State
test or assessment) to administer tests
approved under this subpart in accord-
ance with the instructions provided by
the test publisher or the State, as ap-
plicable, which includes protecting the
test and the test results from improper
disclosure or release, and who is not
compensated on the basis of test out-
comes.

Test item: A question on a test.

Test publisher: An individual, organi-
zation, or agency that owns a reg-
istered copyright of a test, or has been
authorized by the copyright holder to
represent the copyright holder’s inter-
ests regarding the test.

(Authority: 20 U.S.C. 1091(d))
§668.143 [Reserved]

§668.144 Application for test approval.

(a) The Secretary only reviews tests
under this subpart that are submitted
by the publisher of that test or by a
State.

(b) A test publisher or a State that
wishes to have its test approved by the
Secretary under this subpart must sub-
mit an application to the Secretary at
such time and in such manner as the
Secretary may prescribe. The applica-
tion must contain all the information
necessary for the Secretary to approve
the test under this subpart, including
but not limited to, the information
contained in paragraph (c) or (d) of this
section, as applicable.

(c) A test publisher must include
with its application—

(1) A summary of the precise edi-
tions, forms, levels, and (if applicable)
sub-tests for which approval is being
sought;

(2) The name, address, telephone
number, and e-mail address of a con-
tact person to whom the Secretary
may address inquiries;

(3) Bach edition, form, level, and sub-
test of the test for which the test pub-
lisher requests approval;

(4) The distribution of test scores for
each edition, form, level, or sub-test
for which approval is sought, that al-
lows the Secretary to prescribe the
passing score for each test in accord-
ance with §668.147;
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(56) Documentation of test develop-
ment, including a history of the test’s
use;

(6) Norming data and other evidence
used in determining the distribution of
test scores;

(7T) Material that defines the content
domains addressed by the test;

(8) Documentation of periodic re-
views of the content and specifications
of the test to ensure that the test re-
flects secondary school level verbal and
quantitative skills;

(9) If a test being submitted is a revi-
sion of the most recent edition ap-
proved by the Secretary, an analysis of
the revisions, including the reasons for
the revisions, the implications of the
revisions for the comparability of
scores on the current test to scores on
the previous test, and data from valid-
ity studies of the test undertaken sub-
sequent to the revisions;

(10) A description of the manner in
which test-taking time was determined
in relation to the content representa-
tiveness requirements in §668.146(b)(3)
and an analysis of the effects of time
on performance. This description may
also include the manner in which test-
taking time was determined in relation
to the other requirements in
§668.146(b);

(11) A technical manual that in-
cludes—

(i) An explanation of the method-
ology and procedures for measuring the
reliability of the test;

(ii) Evidence that different forms of
the test, including, if applicable, short
forms, are comparable in reliability;

(iii) Other evidence demonstrating
that the test permits consistent assess-
ment of individual skill and ability;

(iv) Evidence that the test was
normed using—

(A) Groups that were of sufficient
size to produce defensible standard er-
rors of the mean and were not dis-
proportionately composed of any race
or gender; and

(B) A contemporary sample that is
representative of the population of per-
sons who have earned a high school di-
ploma in the United States;

(v) Documentation of the level of dif-
ficulty of the test;

(vi) Unambiguous scales and scale
values so that standard errors of meas-
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urement can be used to determine sta-
tistically significant differences in per-
formance; and

(vii) Additional guidance on the in-
terpretation of scores resulting from
any modifications of the test for indi-
viduals with temporary impairments,
individuals with disabilities and guid-
ance on the types of accommodations
that are allowable;

(12) The manual provided to test ad-
ministrators containing procedures and
instructions for test security and ad-
ministration, and the forwarding of
tests to the test publisher;

(13) An analysis of the item-content
of each edition, form, level, and (if ap-
plicable) sub-test to demonstrate com-
pliance with the required secondary
school 1level criterion specified in
§668.146(b);

(14) A description of retesting proce-
dures and the analysis upon which the
criteria for retesting are based;

(15) Other evidence establishing the
test’s compliance with the criteria for
approval of tests as provided in
§668.146;

(16) A description of its test adminis-
trator certification process that pro-
vides—

(i) How the test publisher will deter-
mine that the test administrator has
the necessary training, knowledge,
skill, and integrity to test students in
accordance with this subpart and the
test publisher’s requirements; and

(ii) How the test publisher will deter-
mine that the test administrator has
the ability and facilities to keep its
test secure against disclosure or re-
lease;

(17) A description of the test anomaly
analysis the test publisher will conduct
and submit to the Secretary that in-
cludes—

(i) An explanation of how the test
publisher will identify potential test
irregularities and make a determina-
tion that test irregularities have oc-
curred;

(ii) An explanation of the process and
procedures for corrective action (up to
and including decertification of a cer-
tified test administrator) when the test
publisher determines that test irreg-
ularities have occurred; and
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(iii) Information on when and how
the test publisher will notify a test ad-
ministrator, the Secretary, and the in-
stitutions for which the test adminis-
trator had previously provided testing
services for that test publisher, that
the test administrator has been decer-
tified; and

(18)(i) An explanation of any acces-
sible technologies that are available to
accommodate individuals with disabil-
ities, and

(ii) A description of the process for a
test administrator to identify and re-
port to the test publisher when accom-
modations for individuals with disabil-
ities were provided, for scoring and
norming purposes.

(d) A State must include with its ap-
plication—

(1) The information necessary for the
Secretary to determine that the test
the State uses measures a student’s
skills and abilities for the purpose of
determining whether the student has
the skills and abilities the State ex-
pects of a high school graduate in that
State;

(2) The passing scores on that test;

(3) Any guidance on the interpreta-
tion of scores resulting from any modi-
fications of the test for individuals
with disabilities;

(4) A statement regarding how the
test will be kept secure;

(5) A description of retesting proce-
dures and the analysis upon which the
criteria for retesting are based;

(6) Other evidence establishing the
test’s compliance with the criteria for
approval of tests as provided in
§668.146;

(7T) A description of its test adminis-
trator certification process that pro-
vides—

(i) How the State will determine that
the test administrator has the nec-
essary training, knowledge, skill, and
integrity to test students in accord-
ance with the State’s requirements;
and

(ii) How the State will determine
that the test administrator has the
ability and facilities to keep its test
secure against disclosure or release;

(8) A description of the test anomaly
analysis that the State will conduct
and submit to the Secretary that in-
cludes—

§668.144

(i) An explanation of how the State
will identify potential test irregular-
ities and make a determination that
test irregularities have occurred;

(ii) An explanation of the process and
procedures for corrective action (up to
and including decertification of a test
administrator) when the State deter-
mines that test irregularities have oc-
curred; and

(iii) Information on when and how
the State will notify a test adminis-
trator, the Secretary, and the institu-
tions for which the test administrator
had previously provided testing serv-
ices for that State, that the test ad-
ministrator has been decertified;

(9)(i) An explanation of any acces-
sible technologies that are available to
accommodate individuals with disabil-
ities; and

(ii) A description of the process for a
test administrator to identify and re-
port to the test publisher when accom-
modations for individuals with disabil-
ities were provided, for scoring and
norming purposes; and

(10) The name, address, telephone
number, and e-mail address of a con-
tact person to whom the Secretary
may address inquiries.

(11) A technical manual that
cludes—

(i) An explanation of the method-
ology and procedures for measuring the
reliability of the test;

(ii) Evidence that different forms of
the test, including, if applicable, short
forms, are comparable in reliability;

(iii) Other evidence demonstrating
that the test permits consistent assess-
ment of individual skill and ability;

(iv) Evidence that the test was
normed using—

(A) Groups that were of sufficient
size to produce defensible standard er-
rors of the mean and were not dis-
proportionately composed of any race
or gender; and

(B) A contemporary sample that is
representative of the population of per-
sons who have earned a high school di-
ploma in the United States;

(v) Documentation of the level of dif-
ficulty of the test;

in-
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(vi) Unambiguous scales and scale
values so that standard errors of meas-
urement can be used to determine sta-
tistically significant differences in per-
formance; and

(vii) Additional guidance on the in-
terpretation of scores resulting from
any modifications of the test for indi-
viduals with temporary impairments,
individuals with disabilities and guid-
ance on the types of accommodations
that are allowable;

(12) the manual provided to test ad-
ministrators containing procedures and
instructions for test security and ad-
ministration, and the forwarding of
tests to the State.

Approved by the Office of Management and
Budget under control number 1845-0049)

(Authority: 20 U.S.C. 1091(d))

§668.145 Test approval procedures.

(a)(1) When the Secretary receives a
complete application from a test pub-
lisher or a State, the Secretary selects
one or more experts in the field of edu-
cational testing and assessment, who
possess appropriate advanced degrees
and experience in test development or
psychometric research, to determine
whether the test meets the require-
ments for test approval contained in
§§668.146, 668.147, 668.148, or 668.149, as
appropriate, and to advise the Sec-
retary of their determinations.

(2) If the test involves a language
other than English, the Secretary se-
lects at least one individual who is flu-
ent in the language in which the test is
written to collaborate with the testing
expert or experts described in para-
graph (a)(1) of this section and to ad-
vise the Secretary on whether the test
meets the additional criteria, provi-
sions, and conditions for test approval
contained in §§668.148 and 668.149.

(3) For test batteries that contain
multiple sub-tests measuring content
domains other than verbal and quan-
titative domains, the Secretary re-
views only those sub-tests covering the
verbal and quantitative domains.

(b)(1) If the Secretary determines
that a test satisfies the criteria and re-
quirements for test approval, the Sec-
retary notifies the test publisher or the
State, as applicable, of the Secretary’s
decision, and publishes the name of the
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test and the passing scores in the FED-
ERAL REGISTER.

(2) If the Secretary determines that a
test does not satisfy the criteria and
requirements for test approval, the
Secretary notifies the test publisher or
the State, as applicable, of the Sec-
retary’s decision, and the reasons why
the test did not meet those criteria and
requirements.

(3) If the Secretary determines that a
test does not satisfy the criteria and
requirements for test approval, the test
publisher or the State that submitted
the test for approval may request that
the Secretary reevaluate the Sec-
retary’s decision. Such a request must
be accompanied by—

(i) Documentation and information
that address the reasons for the non-
approval of the test; and

(ii) An analysis of why the informa-
tion and documentation submitted
meet the criteria and requirements for
test approval notwithstanding the Sec-
retary’s earlier decision to the con-
trary.

(c)(1) The Secretary approves a test
for a period not to exceed five years
from the date the notice of approval of
the test is published in the FEDERAL
REGISTER.

(2) The Secretary extends the ap-
proval period of a test to include the
period of review if the test publisher or
the State, as applicable, re-submits the
test for review and approval under
§668.144 at least six months before the
date on which the test approval is
scheduled to expire.

(d)(1) The Secretary’s approval of a
test may be revoked if the Secretary
determines that the test publisher or
the State violated any terms of the
agreement described in §668.150, that
the information the test publisher or
the State submitted as a basis for ap-
proval of the test was inaccurate, or
that the test publisher or the State
substantially changed the test and did
not resubmit the test, as revised, for
approval.

(2) If the Secretary revokes approval
of a previously approved test, the Sec-
retary publishes a notice of that rev-
ocation in the FEDERAL REGISTER. The
revocation becomes effective—

(i) One hundred and twenty days
from the date the notice of revocation
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is published in the FEDERAL REGISTER;
or

(ii) An earlier date specified by the
Secretary in a notice published in the
FEDERAL REGISTER.

Approved by the Office of Management and
Budget under control number 1845-0049)

(Authority: 20 U.S.C. 1091(d))

§668.146 Criteria for approving tests.

(a) Except as provided in §668.148, the
Secretary approves a test under this
subpart if—

(1) The test meets the criteria set
forth in paragraph (b) of this section;

(2) The test publisher or the State
satisfies the requirements set forth in
paragraph (c¢) of this section; and

(3) The Secretary makes a deter-
mination that the information the test
publisher or State submitted in accord-
ance with §668.144(c)(17) or (d)(8), as ap-
plicable, provides adequate assurance
that the test publisher or State will
conduct rigorous test anomaly anal-
yses and take appropriate action if test
administrators do not comply with
testing procedures.

(b) To be approved under this sub-
part, a test must—

(1) Assess secondary school level
basic verbal and quantitative skills and
general learned abilities;

(2) Sample the major content do-
mains of secondary school level verbal
and quantitative skills with sufficient
numbers of questions to—

(i) Adequately represent each do-
main; and

(ii) Permit meaningful analyses of
item-level performance by students
who are representative of the contem-
porary population beyond the age of
compulsory school attendance and
have earned a high school diploma;

(3) Require appropriate test-taking
time to permit adequate sampling of
the major content domains described in
paragraph (b)(2) of this section;

(4) Have all forms (including short
forms) comparable in reliability;

(5) Have, in the case of a test that is
revised, new scales, scale values, and
scores that are demonstrably com-
parable to the old scales, scale values,
and scores;

(6) Meet all standards for test con-
struction provided in the 1999 edition of

§668.146

the Standards for Educational and PSsy-
chological Testing, prepared by a joint
committee of the American Edu-
cational Research Association, the
American Psychological Association,
and the National Council on Measure-
ment in Education incorporated by ref-
erence in this section. Incorporation by
reference of this document has been ap-
proved by the Director of the Office of
the Federal Register pursuant to the
Director’s authority under 5 TU.S.C.
562(a) and 1 CFR part 51. The incor-
porated document is on file at the De-
partment of Education, Federal Stu-
dent Aid, room 113E2, 830 First Street,
NE., Washington, DC 20002, phone (202)
377-4026, and at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call 1-866-272—
6272, or go to: htip:/www.archives.gov/
federal register/

code_of federal regulations/
ibr_locations.html. The document also
may be obtained from the American
Educational Research Association at:
hitp://www.aera.net; and

(7) Have the test publisher’s or the
State’s guidelines for retesting, includ-
ing time between test-taking, be based
on empirical analyses that are part of
the studies of test reliability.

(c) In order for a test to be approved
under this subpart, a test publisher or
a State must—

(1) Include in the test booklet or
package—

(i) Clear, specific, and complete in-
structions for test administration, in-
cluding information for test takers on
the purpose, timing, and scoring of the
test; and

(ii) Sample questions representative
of the content and average difficulty of
the test;

(2) Have two or more secure, equated,
alternate forms of the test;

(3) Except as provided in §§668.148 and
668.149, provide tables of distributions
of test scores which clearly indicate
the mean score and standard deviation
for high school graduates who have
taken the test within three years prior
to the date that the test is submitted
to the Secretary for approval under
§668.144;

(4) Norm the test with—
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(i) Groups that are of sufficient size
to produce defensible standard errors of
the mean and are not disproportion-
ately composed of any race or gender;
and

(ii) A contemporary sample that is
representative of the population of per-
sons who have earned a high school di-
ploma in the United States; and

(5) If test batteries include sub-tests
assessing different verbal and/or quan-
titative skills, a distribution of test
scores as described in paragraph (c)(3)
of this section that allows the Sec-
retary to prescribe either—

(i) A passing score for each sub-test;
or

(ii) One composite passing score for
verbal skills and one composite passing
score for quantitative skills.

Approved by the Office of Management and
Budget under control number 1845-0049)

(Authority: 20 U.S.C. 1091(d))

§668.147 Passing scores.

Except as provided in §§668.144(d),
668.148, and 668.149, to demonstrate that
a test taker has the ability to benefit
from the education and training offered
by the institution, the Secretary speci-
fies that the passing score on each ap-
proved test is one standard deviation
below the mean score of a sample of in-
dividuals who have taken the test
within the three years before the test
is submitted to the Secretary for ap-
proval. The sample must be representa-
tive of the population of high school
graduates in the United States.

(Authority: 20 U.S.C. 1091(d))

§668.148 Additional criteria for the ap-
proval of certain tests.

(a) In addition to satisfying the cri-
teria in §668.146, to be approved by the
Secretary, a test must meet the fol-
lowing criteria, if applicable:

(1) In the case of a test developed for
a non-native speaker of English who is
enrolled in a program that is taught in
his or her native language, the test
must be—

(i) Linguistically accurate and cul-
turally sensitive to the population for
which the test is designed, regardless
of the language in which the test is
written;
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(ii) Supported by documentation de-
tailing the development of normative
data;

(iii) If translated from an English
version, supported by documentation of
procedures to determine its reliability
and validity with reference to the pop-
ulation for which the translated test
was designed;

(iv) Developed in accordance with
guidelines provided in the 1999 edition
of the ‘“Testing Individuals of Diverse
Linguistic Backgrounds’ section of the
Standards for Educational and Psycho-
logical Testing prepared by a joint com-
mittee of the American Educational
Research Association, the American
Psychological Association, and the Na-
tional Council on Measurement in Edu-
cation incorporated by reference in
this section. Incorporation by reference
of this document has been approved by
the Director of the Office of the Fed-
eral Register pursuant to the Direc-
tor’s authority under 5 U.S.C. 552(a)
and 1 CFR part 51. The incorporated
document is on file at the Department
of Education, Federal Student Aid,
room 113E2, 830 First Street, NE.,
Washington, DC 20002, phone (202) 377—
4026, and at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 1-866-272-6272,
or go to: http://www.archives.gov/fed-
eral_register/code_of federal regulations/
ibr_locations.html. The document also
may be obtained from the American
Educational Research Association at:
http:/www.aera.net; and

(V)(A) If the test is in Spanish, ac-
companied by a distribution of test
scores that clearly indicates the mean
score and standard deviation for Span-
ish-speaking students with high school
diplomas who have taken the test with-
in five years before the date on which
the test is submitted to the Secretary
for approval.

(B) If the test is in a language other
than Spanish, accompanied by a rec-
ommendation for a provisional passing
score based upon performance of a sam-
ple of test takers representative of
non-English speaking individuals who
speak a language other than Spanish
and who have a high school diploma.
The sample upon which the rec-
ommended provisional passing score is
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based must be large enough to produce
stable norms.

(2) In the case of a test that is modi-
fied for use for individuals with disabil-
ities, the test publisher or State
must—

(i) Follow guidelines provided in the
“Testing Individuals with Disabilities”
section of the Standards for Educational
and Psychological Testing; and

(ii) Provide documentation of the ap-
propriateness and feasibility of the
modifications relevant to test perform-
ance.

(3) In the case of a computer-based
test, the test publisher or State, as ap-
plicable, must—

(i) Provide documentation to the
Secretary that the test complies with
the basic principles of test construc-
tion and standards of reliability and
validity as promulgated in the Stand-
ards for Educational and Psychological
Testing;

(ii) Provide test administrators with
instructions for familiarizing test tak-
ers with computer hardware prior to
test-taking; and

(iii) Provide two or more parallel,
equated forms of the test, or, if parallel
forms are generated from an item pool,
provide documentation of the methods
of item selection for alternate forms.

(b) If a test is designed solely to
measure the English language com-
petence of non-native speakers of
English—

(1) The test must meet the criteria
set forth in §668.146(b)(6), (c)(1), (c)(2),
and (c)(4); and

(2) The test publisher must rec-
ommend a passing score based on the
mean score of test takers beyond the
age of compulsory school attendance
who completed U.S. high school equiva-
lency programs, formal training pro-
grams, or bilingual vocational pro-
grams.

Approved by the Office of Management and
Budget under control number 1845-0049)

(Authority: 20 U.S.C. 1091(d))

§668.149 Special provisions for the ap-
proval of assessment procedures for
individuals with disabilities.

If no test is reasonably available for
individuals with disabilities so that no
test can be approved under §§668.146 or

§668.150

668.148 for these individuals, the fol-
lowing procedures apply:

(a) The Secretary considers a modi-
fied test or testing procedure, or in-
strument that has been scientifically
developed specifically for the purpose
of evaluating the ability to benefit
from postsecondary training or edu-
cation of individuals with disabilities
to be an approved test for purposes of
this subpart provided that the testing
procedure or instrument measures both
basic verbal and quantitative skills at
the secondary school level.

(b) The Secretary considers the pass-
ing scores for these testing procedures
or instruments to be those rec-
ommended by the test publisher or
State, as applicable.

(c) The test publisher or State, as ap-
plicable, must—

(1) Maintain appropriate documenta-
tion, including a description of the pro-
cedures or instruments, their content
domains, technical properties, and
scoring procedures; and

(2) Require the test administrator
to—

(i) Use the procedures or instruments
in accordance with instructions pro-
vided by the test publisher or State, as
applicable; and

(ii) Use the passing scores rec-
ommended by the test publisher or
State, as applicable.

Approved by the Office of Management and
Budget under control number 1845-0049)

(Authority: 20 U.S.C. 1091(d))

§668.150 Agreement between the Sec-
retary and a test publisher or a
State.

(a) If the Secretary approves a test
under this subpart, the test publisher
or the State that submitted the test
must enter into an agreement with the
Secretary that contains the provisions
set forth in paragraph (b) of this sec-
tion before an institution may use the
test to determine a student’s eligibility
for title IV, HEA program funds.

(b) The agreement between a test
publisher or a State, as applicable, and
the Secretary provides that the test
publisher or the State, as applicable,
must—

(1) Allow only test administrators
that it certifies to give its test;
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(2) Require each test administrator it
certifies to—

(i) Provide the test publisher or the
State, as applicable, with a certifi-
cation statement that indicates he or
she is not currently decertified; and

(ii) Notify the test publisher or the
State, as applicable, immediately if
any other test publisher or State decer-
tifies the test administrator;

(3) Only certify test administrators
who—

(i) Have the necessary training,
knowledge, and skill to test students in
accordance with the test publisher’s or
the State’s testing requirements;

(ii) Have the ability and facilities to
keep its test secure against disclosure
or release; and

(iii) Have not been decertified within
the last three years by any test pub-
lisher or State;

(4) Decertify a test administrator for
a period of three years if the test pub-
lisher or the State finds that the test
administrator—

(i) Has failed to give its test in ac-
cordance with the test publisher’s or
the State’s instructions;

(ii) Has not kept the test secure;

(iii) Has compromised the integrity
of the testing process; or

(iv) Has given the test in violation of
the provisions contained in §668.151;

(5) Reevaluate the qualifications of a
test administrator who has been decer-
tified by another test publisher or
State and determine whether to con-
tinue the test administrator’s certifi-
cation or to decertify the test adminis-
trator;

(6) Immediately notify the test ad-
ministrator, the Secretary, and the in-
stitutions where the test administrator
previously administered approved tests
when the test publisher or the State
decertifies a test administrator;

(7T)({1) Review the test results of the
tests administered by a decertified test
administrator and determine which
tests may have been improperly admin-
istered during the five (b) year period
preceding the date of decertification;

(ii) Immediately notify the affected
institutions and students or prospec-
tive students; and

(iii) Provide a report to the Secretary
on the results of the review and the no-
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tifications provided to institutions and
students or prospective students;

(8) Report to the Secretary if the test
publisher or the State certifies a pre-
viously decertified test administrator
after the three year period specified in
paragraph (b)(4) of this section;

(9) Score a test answer sheet that it
receives from a test administrator;

(10) If a computer-based test is used,
provide the test administrator with
software that will—

(i) Immediately generate a score re-
port for each test taker;

(ii) Allow the test administrator to
send to the test publisher or the State,
as applicable, a record of the test tak-
er’s performance on each test item and
the test taker’s test scores using a data
transfer method that is encrypted and
secure; and

(iii) Prohibit any changes in test
taker responses or test scores;

(11) Promptly send to the student and
the institution the student indicated
he or she is attending or scheduled to
attend a notice stating the student’s
score for the test and whether or not
the student passed the test;

(12) Keep each test answer sheet or
electronic record forwarded for scoring
and all other documents forwarded by
the test administrator with regard to
the test for a period of three years
from the date the analysis of the tests
results, described in paragraph (b)(13)
of this section, was sent to the Sec-
retary;

(13) Analyze the test scores of stu-
dents who take the test to determine
whether the test scores and data
produce any irregular pattern that
raises an inference that the tests were
not being properly administered, and
provide the Secretary with a copy of
this analysis within 18 months after
the test was approved and every 18
months thereafter during the period of
test approval;

(14) Upon request, give the Secretary,
a State agency, an accrediting agency,
and law enforcement agencies access to
test records or other documents related
to an audit, investigation, or program
review of an institution, the test pub-
lisher, or a test administrator;

(15) Immediately report to the Sec-
retary if the test publisher or the State
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finds any credible information indi-
cating that a test has been com-
promised;

(16) Immediately report to the Office
of Inspector General of the Department
of Education for investigation if the
test publisher or the State finds any
credible information indicating that a
test administrator or institution may
have engaged in civil or criminal fraud,
or other misconduct; and

(17) Require a test administrator who
provides a test to an individual with a
disability who requires an accommoda-
tion in the test’s administration to re-
port to the test publisher or the State
within the time period specified in
§668.151(b)(2) or §668.152(b)(2), as appli-
cable, the nature of the disability and
the accommodations that were pro-
vided.

(c)(1) The Secretary may terminate
an agreement with a test publisher or a
State, as applicable, if the test pub-
lisher or the State fails to carry out
the terms of the agreement described
in paragraph (b) of this section.

(2) Before terminating the agree-
ment, the Secretary gives the test pub-
lisher or the State, as applicable, the
opportunity to show that it has not
failed to carry out the terms of its
agreement.

(3) If the Secretary terminates an
agreement with a test publisher or a
State under this section, the Secretary
publishes a notice in the FEDERAL REG-
ISTER specifying when institutions may
no longer use the test publisher’s or
the State’s test(s) for purposes of de-
termining a student’s eligibility for
title IV, HEA program funds.

Approved by the Office of Management and
Budget under control number 1845-0049)

(Authority: 20 U.S.C. 1091(d))

§668.151 Administration of tests.

(a)(1) To establish a student’s eligi-
bility for title IV, HEA program funds
under this subpart, an institution must
select a test administrator to give an
approved test.

(2) An institution may use the results
of an approved test it received from an
approved test publisher or assessment
center to determine a student’s eligi-
bility to receive title IV, HEA program
funds if the test was independently ad-

§668.151

ministered and properly administered
in accordance with this subpart.

(b) The Secretary considers that a
test is independently administered if
the test is—

(1) Given at an assessment center by
a certified test administrator who is an
employee of the center; or

(2) Given by an independent test ad-
ministrator who maintains the test at
a secure location and submits the test
for scoring by the test publisher or the
State or, for a computer-based test, a
record of the test scores, within two
business days of administering the
test.

(c) The Secretary considers that a
test is not independently administered
if an institution—

(1) Compromises test security or test-
ing procedures;

(2) Pays a test administrator a bonus,
commission, or any other incentive
based upon the test scores or pass rates
of its students who take the test; or

(3) Otherwise interferes with the test
administrator’s independence or test
administration.

(d) The Secretary considers that a
test is properly administered if the test
administrator—

(1) Is certified by the test publisher
or the State, as applicable, to give the
test publisher’s or the State’s test;

(2) Administers the test in accord-
ance with instructions provided by the
test publisher or the State, as applica-
ble, and in a manner that ensures the
integrity and security of the test;

(3) Makes the test available only to a
test-taker, and then only during a reg-
ularly scheduled test;

(4) Secures the test against disclo-
sure or release; and

(5) Submits the completed test or, for
a computer-based test, a record of test
scores, to the test publisher or the
State, as applicable, within the time
period specified in §668.152(b) or para-
graph (b)(2) of this section, as appro-
priate, and in accordance with the test
publisher’s or the State’s instructions.

(e) An independent test adminis-
trator may not score a test.

(f) An individual who fails to pass a
test approved under this subpart may
not retake the same form of the test
for the period prescribed by the test
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publisher or the State responsible for
the test.

(g) An institution must maintain a
record for each individual who took a
test under this subpart. The record
must include—

(1) The test taken by the individual;

(2) The date of the test;

(3) The individual’s scores as reported
by the test publisher, an assessment
center, or the State;

(4) The name and address of the test
administrator who administered the
test and any identifier assigned to the
test administrator by the test pub-
lisher or the State; and

(5) If the individual who took the test
is an individual with a disability and
was unable to be evaluated by the use
of an approved ATB test or the indi-
vidual requested or required testing ac-
commodations, documentation of the
individual’s disability and of the test-
ing arrangements provided in accord-
ance with §668.153(b).

(Approved by the Office of Management and
Budget under control number 1845-0049)

(Authority: 20 U.S.C. 1091(d))

§668.152 Administration of tests by as-
sessment centers.

(a) If a test is given by an assessment
center, the assessment center must
properly administer the test as de-
scribed in §668.151(d), and §668.153, if
applicable.

(b)(1) Unless an agreement between a
test publisher or a State, as applicable,
and an assessment center indicates
otherwise, an assessment center scores
the tests it gives and promptly notifies
the institution and the student of the
student’s score on the test and whether
the student passed the test.

(2) If the assessment center scores
the test, it must provide weekly to the
test publisher or the State, as applica-
ble—

(i) All copies of the completed test,
including the name and address of the
test administrator who administered
the test and any identifier assigned to
the test administrator by the test pub-
lisher or the State, as applicable; or

(ii) A report listing all test-takers’
scores and institutions to which the
scores were sent and the name and ad-
dress of the test administrator who ad-
ministered the test and any identifier
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assigned to the test administrator by
the test publisher or the State, as ap-
plicable.

(Approved by the Office of Management and
Budget under control number 1845-0049)

(Authority: 20 U.S.C. 1091(d))

§668.153 Administration of tests for in-
dividuals whose native language is
not English or for individuals with
disabilities.

(a) Individuals whose native language
is not English. For an individual whose
native language is not English and who
is not fluent in English, the institution
must use the following tests, as appli-
cable:

(1) If the individual is enrolled or
plans to enroll in a program conducted
entirely in his or her native language,
the individual must take a test ap-
proved under §§668.146 and 668.148(a)(1).

(2) If the individual is enrolled or
plans to enroll in a program that is
taught in English with an ESL compo-
nent, the individual must take an
English language proficiency assess-
ment approved under §668.148(b) and,
before beginning the portion of the pro-
gram taught in English, a test ap-
proved under §668.146.

(3) If the individual is enrolled or
plans to enroll in a program that is
taught in English without an ESL com-
ponent, or the individual does not en-
roll in any ESL component offered, the
individual must take a test in English
approved under §668.146.

(4) If the individual enrolls in an ESL
program, the individual must take an
ESL test approved under §668.148(b).

(5) If the individual enrolls or plans
to enroll in a program that is taught in
the student’s native language that ei-
ther has an ESL component or a por-
tion of the program will be taught in
English, the individual must take an
English proficiency test approved
under §668.148(b) prior to beginning the
portion of the program taught in
English.

(b) Individuals with disabilities. (1) For
an individual with a disability who has
neither a high school diploma nor its
equivalent and who is applying for title
IV, HEA program funds and seeks to
show his or her ability to benefit
through the testing procedures in this
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subpart, an institution must use a test
described in §668.148(a)(2) or §668.149(a).

(2) The test must reflect the individ-
ual’s skills and general learned abili-
ties.

(3) The test administrator must en-
sure that there is documentation to
support the determination that the in-
dividual is an individual with a dis-
ability and requires accommodations—
such as extra time or a quiet room—for
taking an approved test, or is unable to
be evaluated by the use of an approved
ATB test.

(4) Documentation of an individual’s
disability may be satisfied by—

(i) A written determination, includ-
ing a diagnosis and information about
testing accommodations, if such ac-
commodation information is available,
by a licensed psychologist or physician;
or

(ii) A record of the disability from a
local or State educational agency, or
other government agency, such as the
Social Security Administration or a
vocational rehabilitation agency, that
identifies the individual’s disability.
This record may, but is not required to,
include a diagnosis and recommended
testing accommodations.

(Approved by the Office of Management and
Budget under control number 1845-0049)

(Authority: 20 U.S.C. 1091(d))

§668.154 Institutional accountability.

An institution is liable for the title
IV, HEA program funds disbursed to a
student whose eligibility is determined
under this subpart only if—

(a) The institution used a test that
was not administered independently, in
accordance with §668.151(b);

(b) The institution or an employee of
the institution compromised the test-
ing process in any way; or

(c) The institution is unable to docu-
ment that the student received a pass-
ing score on an approved test.

(Authority: 20 U.S.C. 1091(d))
§668.155 [Reserved]

§668.156 Approved State process.

(a)(1) A State that wishes the Sec-
retary to consider its State process as
an alternative to achieving a passing
score on an approved, independently

§668.156

administered test or satisfactory com-
pletion of at least six credit hours or
its recognized equivalent coursework
for the purpose of determining a stu-
dent’s eligibility for title IV, HEA pro-
gram funds must apply to the Sec-
retary for approval of that process.

(2) A State’s application for approval
of its State process must include—

(i) The institutions located in the
State included in the proposed process,
which need not be all of the institu-
tions located in the State;

(ii) The requirements that partici-
pating institutions must meet to offer
eligible career pathway programs
through the State process;

(iii) A certification that, as of the
date of the application, each proposed
career pathway program intended for
use through the State process con-
stitutes an ‘‘eligible career pathway
program’ as defined in §668.2 and as
documented pursuant to §668.157;

(iv) The criteria used to determine
student eligibility for participation in
the State process; and

(v) For an institution listed for the
first time on the application, an assur-
ance that not more than 33 percent of
the institution’s undergraduate regular
students withdrew from the institution
during the institution’s latest com-
pleted award year. For purposes of cal-
culating this rate, the institution must
count all regular students who were en-
rolled during the latest completed
award year, except those students who,
during that period—

(A) Withdrew from, dropped out of, or
were expelled from the institution; and

(B) Were entitled to and actually re-
ceived in a timely manner, a refund of
100 percent of their tuition and fees.

(b) For a State applying for approval
for the first time, the Secretary may
approve the State process for a two-
year initial period if—

(1) The State’s process satisfies the
requirements contained in paragraphs
(a), (¢), and (d) of this section; and

(2) The State agrees that the total
number of students who enroll through
the State process during the initial pe-
riod will total no more than the great-
er of 25 students or 1.0 percent of en-
rollment at each institution partici-
pating in the State process.

(c) A State process must—
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(1) Allow the participation of only
those students eligible under
§668.32(e)(3);

(2) Monitor on an annual basis each
participating institution’s compliance
with the requirements and standards
contained in the State’s process, in-
cluding the success rate as calculated
in paragraph (f) of this section;

(3) Require corrective action if an in-
stitution is found to be in noncompli-
ance with the State process require-
ments;

(4) Provide a participating institu-
tion that has failed to achieve the suc-
cess rate required under paragraphs
(e)(1) and (f) up to three years to
achieve compliance;

(5) Terminate an institution from the
State process if the institution refuses
or fails to comply with the State proc-
ess requirements, including exceeding
the total number of students ref-
erenced in paragraph (b)(2) of this sec-
tion; and

(6) Prohibit an institution from par-
ticipating in the State process for at
least five years after termination.

(d)(1) The Secretary responds to a
State’s request for approval of its
State process within six months after
the Secretary’s receipt of that request.
If the Secretary does not respond by
the end of six months, the State’s proc-
ess is deemed to be approved.

(2) An approved State process be-
comes effective for purposes of deter-
mining student eligibility for title IV,
HEA program funds under this sub-
part—

(i) On the date the Secretary ap-
proves the process; or

(ii) Six months after the date on
which the State submits the process to
the Secretary for approval, if the Sec-
retary neither approves nor dis-
approves the process during that six-
month period.

(e) After the initial two-year period
described in paragraph (b) of this sec-
tion, the State must reapply for con-
tinued participation and, in its applica-
tion—

(1) Demonstrate that the students it
admits under that process at each par-
ticipating institution have a success
rate as determined under paragraph (f)
of this section that is within 85 percent

34 CFR Ch. VI (7-1-25 Edition)

of the success rate of students with
high school diplomas;

(2) Demonstrate that the State’s
process continues to satisfy the re-
quirements in paragraphs (a), (c), and
(d) of this section; and

(3) Report information to the Depart-
ment on the enrollment and success of
participating students by eligible ca-
reer pathway program and by race,
gender, age, economic circumstances,
and educational attainment, to the ex-
tent available.

(f) The State must calculate the suc-
cess rate for each participating institu-
tion as referenced in paragraph (e)(1) of
this section by—

(1) Determining the number of stu-
dents with high school diplomas or
equivalent who, during the applicable
award year described in paragraph
(g)(1) of this section, enrolled in the
same programs as students partici-
pating in the State process at each par-
ticipating institution and—

(i) Successfully completed education
or training programs;

(ii) Remained enrolled in education
or training programs at the end of that
award year; or

(iii) Successfully transferred to and
remained enrolled in another institu-
tion at the end of that award year;

(2) Determining the number of stu-
dents with high school diplomas or
equivalent who, during the applicable
award year described in paragraph
(g)(1) of this section, enrolled in the
same programs as students partici-
pating in the State process at each par-
ticipating institution;

(3) Determining the number of stu-
dents calculated in paragraph (f)(2) of
this section who remained enrolled
after subtracting the number of stu-
dents who subsequently withdrew or
were expelled from each participating
institution and received a 100 percent
refund of their tuition under the insti-
tution’s refund policies;

(4) Dividing the number of students
determined under paragraph (f)(1) of
this section by the number of students
determined under paragraph (f)(3) of
this section; and

(5) Making the calculations described
in paragraphs (f)(1) through (4) of this
section for students who enrolled
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through a State process in each par-
ticipating institution.

(g)(1) For purposes of paragraph (f) of
this section, the applicable award year
is the latest complete award year for
which information is available.

(2) If no students are enrolled in an
eligible career pathway program
through a State process, then the State
will receive a one-year extension to its
initial approval of its State process.

(h) A State must submit reports on
its State process, in accordance with
deadlines and procedures established
and published by the Secretary in the
FEDERAL REGISTER, with such informa-
tion as the Secretary requires.

(i) The Secretary approves a State
process as described in paragraph (e) of
this section for a period not to exceed
five years.

(j))(1) The Secretary withdraws ap-
proval of a State process if the Sec-
retary determines that the State proc-
ess violated any terms of this section
or that the information that the State
submitted as a basis for approval of the
State process was inaccurate.

(i) If a State has not terminated an
institution from the State process
under paragraph (c)(5) of this section
for failure to meet the success rate,
then the Secretary withdraws approval
of the State process, except in accord-
ance with paragraph (j)(1)(ii) of this
section.

(ii) At the Secretary’s discretion,
under exceptional circumstances, the
State process may be approved once for
a two-year period.

(iii) If 50 percent or more partici-
pating institutions across all States do
not meet the success rate in a given
year, then the Secretary may lower the
success rate to no less than 75 percent
for two years.

(2) The Secretary provides a State
with the opportunity to contest a find-
ing that the State process violated any
terms of this section or that the infor-
mation that the State submitted as a
basis for approval of the State process
was inaccurate.

(3) If the Secretary upholds the with-
drawal of approval of a State process,
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then the State cannot reapply to the
Secretary for a period of five years.

(Approved by the Office of Management and
Budget under control number 1845-0049)

[88 FR 74701, Oct. 31, 2023]

§668.157 Eligible career pathway pro-
gram.

(a) An institution demonstrates to
the Secretary that a student is en-
rolled in an eligible career pathway
program by documenting that—

(1) The student has enrolled in or is
receiving all three of the following ele-
ments simultaneously—

(i) An eligible postsecondary program
as defined in §668.8;

(ii) Adult education and literacy ac-
tivities under the Workforce Innova-
tion and Opportunity Act as described
in 34 CFR 463.30 that assist adults in
attaining a secondary school diploma
or its recognized equivalent and in the
transition to postsecondary education
and training; and

(iii) Workforce preparation activities
as described in 34 CFR 463.34;

(2) The program aligns with the skill
needs of industries in the State or re-
gional labor market in which the insti-
tution is located, based on research the
institution has conducted, including—

(i) Government reports identifying
in-demand occupations in the State or
regional labor market;

(ii) Surveys, interviews, meetings, or
other information obtained by the in-
stitution regarding the hiring needs of
employers in the State or regional
labor market; and

(iii) Documentation that dem-
onstrates direct engagement with in-
dustry;

(3) The skill needs described in para-
graph (a)(2) of this section align with
the specific coursework and postsec-
ondary credential provided by the post-
secondary program or other required
training;

(4) The program provides academic
and career counseling services that as-
sist students in pursuing their creden-
tial and obtaining jobs aligned with
skill needs described in paragraph
(a)(2) of this section, and identifies the
individuals providing the career coun-
seling services;

(5) The appropriate education is of-
fered, concurrently with and in the
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same context as workforce preparation
activities and training for a specific oc-
cupation or occupational cluster
through an agreement, memorandum
of understanding, or some other evi-
dence of alignment of postsecondary
and adult education providers that en-
sures the education is aligned with the
students’ career objectives; and

(6) The program is designed to lead to
a valid high school diploma as defined
in §668.16(p) or its recognized equiva-
lent.

(b) For a postsecondary institution
that offered an eligible career pathway
program prior to July 1, 2024, the insti-
tution must—

(1) Apply to the Secretary to have
one of its career pathway programs de-
termined to be eligible for title IV,
HEA program purposes by a date as
specified by the Secretary; and

(2) Affirm that any career pathway
program offered by the institution
meets the documentation standards in
paragraph (a) of this section.

(c) For a postsecondary institution
that does not offer an eligible career
pathway program prior to July 1, 2024,
the institution must—

(1) Apply to the Secretary to have its
program determined to be an initial el-
igible career pathway program; and

(2) Affirm that any subsequent career
pathway program offered by the insti-
tution, initiated only after the ap-
proval of the initial eligible career
pathway program, will meet the docu-
mentation standards outlined in para-
graph (a) of this section.

(d) The Secretary provides an institu-
tion with the opportunity to appeal an
adverse eligibility decision under para-
graphs (b) and (c) of this section.

(e) The Secretary maintains the au-
thority to require the approval of addi-
tional eligible career pathway pro-
grams offered by a postsecondary insti-
tution beyond the requirements out-
lined in paragraphs (b) and (c) of this
section for any reason, including but
not limited to—

(1) A rapid increase, as determined by
the Secretary, of eligible career path-
way programs at the institution; or

(2) The Secretary determines that
other eligible career pathway programs
at the postsecondary institution do not
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meet the documentation standards out-
lined in this section.

[88 FR 74702, Oct. 31, 2023]
Subpart K—Cash Management

SOURCE: 80 FR 67194, Oct. 30, 2015, unless
otherwise noted.

§668.161 Scope and institutional re-
sponsibility.

(a) General. (1) This subpart estab-
lishes the rules under which a partici-
pating institution requests, maintains,
disburses, and otherwise manages title
IV, HEA program funds.

(2) As used in this subpart—

(i) Access device means a card, code,
or other means of access to a financial
account, or any combination thereof,
that may be used by a student to ini-
tiate electronic fund transfers;

(ii) Day means a calendar day, unless
otherwise specified;

(iii) Depository account means an ac-
count at a depository institution de-
scribed in 12 U.S.C. 461(b)(1)(A), or an
account maintained by a foreign insti-
tution at a comparable depository in-
stitution that meets the requirements
of §668.163(a)(1);

(iv) EFT (Electronic Funds Transfer)
means a transaction initiated elec-
tronically instructing the crediting or
debiting of a financial account, or an
institution’s depository account. For
purposes of transactions initiated by
the Secretary, the term “EFT” in-
cludes all transactions covered by 31
CFR 208.2(f). For purposes of trans-
actions initiated by or on behalf of an
institution, the term ‘“EFT’ includes,
from among the transactions covered
by 31 CFR 208.2(f), only Automated
Clearinghouse transactions;

(v) Financial account means a stu-
dent’s or parent’s checking or savings
account, prepaid card account, or other
consumer asset account held directly
or indirectly by a financial institution;

(vi) Financial institution means a
bank, savings association, credit union,
or any other person or entity that di-
rectly or indirectly holds a financial
account belonging to a student, issues
to a student an access device associ-
ated with a financial account, and
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agrees with the student to provide EFT
services;

(vii) Parent means the parent bor-
rower of a Direct PLUS Loan;

(viii) Student ledger account means a
bookkeeping account maintained by an
institution to record the financial
transactions pertaining to a student’s
enrollment at the institution; and

(ix) Title 1V, HEA programs means the
Federal Pell Grant, Iraqg-Afghanistan
Service Grant, TEACH Grant, FSEOG,
Federal Perkins Loan, FWS, and Direct
Loan programs, and any other program
designated by the Secretary.

(b) Federal interest in title 1V, HEA
program funds. Except for funds pro-
vided by the Secretary for administra-
tive expenses, and for funds used for
the Job Location and Development
Program under 20 CFR part 675, sub-
part B, funds received by an institution
under the title IV, HEA programs are
held in trust for the intended bene-
ficiaries or the Secretary. The institu-
tion, as a trustee of those funds, may
not use or hypothecate (i.e., use as col-
lateral) the funds for any other purpose
or otherwise engage in any practice
that risks the loss of those funds.

(c) Standard of conduct. An institu-
tion must exercise the level of care and
diligence required of a fiduciary with
regard to managing title IV, HEA pro-
gram funds under this subpart.

§668.162 Requesting funds.

(a) General. The Secretary has sole
discretion to determine the method
under which the Secretary provides
title IV, HEA program funds to an in-
stitution. In accordance with proce-
dures established by the Secretary, the
Secretary may provide funds to an in-
stitution under the advance payment
method, reimbursement payment
method, or heightened cash monitoring
payment method.

(b) Advance payment method. (1) Under
the advance payment method, an insti-
tution submits a request for funds to
the Secretary. The institution’s re-
quest may not exceed the amount of
funds the institution needs imme-
diately for disbursements the institu-
tion has made or will make to eligible
students and parents.

(2) If the Secretary accepts that re-
quest, the Secretary initiates an EFT

§668.162

of that amount to the depository ac-
count designated by the institution.

(3) The institution must disburse the
funds requested as soon as administra-
tively feasible but no later than three
business days following the date the in-
stitution received those funds.

(c) Reimbursement payment method. (1)
Under the reimbursement payment
method, an institution must credit a
student’s ledger account for the
amount of title IV, HEA program funds
that the student or parent is eligible to
receive, and pay the amount of any
credit balance due under §668.164(h), be-
fore the institution seeks reimburse-
ment from the Secretary for those dis-
bursements.

(2) An institution seeks reimburse-
ment by submitting to the Secretary a
request for funds that does not exceed
the amount of the disbursements the
institution has made to students or
parents included in that request.

(3) As part of its reimbursement re-
quest, the institution must—

(i) Identify the students or parents
for whom reimbursement is sought;
and

(i) Submit to the Secretary, or an
entity approved by the Secretary, doc-
umentation that shows that each stu-
dent or parent included in the request
was—

(A) Eligible to receive and has re-
ceived the title IV, HEA program funds
for which reimbursement is sought;
and

(B) Paid directly any credit balance
due under §668.164(h).

(4) The Secretary will not approve
the amount of the institution’s reim-
bursement request for a student or par-
ent and will not initiate an EFT of
that amount to the depository account
designated by the institution, if the
Secretary determines with regard to
that student or parent, and in the judg-
ment of the Secretary, that the insti-
tution has not—

(i) Accurately determined the stu-
dent’s or parent’s eligibility for title
IV, HEA program funds;

(ii) Accurately determined the
amount of title IV, HEA program funds
disbursed, including the amount paid
directly to the student or parent; and
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(iii) Submitted the documentation
required under paragraph (c)(3) of this
section.

(d) Heightened cash monitoring pay-
ment method. Under the heightened
cash monitoring payment method, an
institution must credit a student’s
ledger account for the amount of title
IV, HEA program funds that the stu-
dent or parent is eligible to receive,
and pay the amount of any credit bal-
ance due under §668.164(h), before the
institution—

(1) Submits a request for funds under
the provisions of the advance payment
method described in paragraphs (b)(1)
and (2) of this section, except that the
institution’s request may not exceed
the amount of the disbursements the
institution has made to the students
included in that request; or

(2) Seeks reimbursement for those
disbursements under the provisions of
the reimbursement payment method
described in paragraph (c) of this sec-
tion, except that the Secretary may
modify the documentation require-
ments and review procedures used to
approve the reimbursement request.

§668.163 Maintaining and accounting
for funds.

(a)(1) Institutional depository account.
An institution must maintain title IV,
HEA program funds in a depository ac-
count. For an institution located in a
State, the depository account must be
insured by the FDIC or NCUA. For a
foreign institution, the depository ac-
count may be insured by the FDIC or
NCUA, or by an equivalent agency of
the government of the country in
which the institution is located. If
there is no equivalent agency, the Sec-
retary may approve a depository ac-
count designated by the foreign insti-
tution.

(2) For each depository account that
includes title IV, HEA program funds,
an institution located in a State must
clearly identify that title IV, HEA pro-
gram funds are maintained in that ac-
count by—

(i) Including in the name of each de-
pository account the phrase ‘‘Federal
Funds’’; or

(ii)(A) Notifying the depository insti-
tution that the depository account
contains title IV, HEA program funds
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that are held in trust and retaining a
record of that notice; and

(B) Except for a public institution lo-
cated in a State or a foreign institu-
tion, filing with the appropriate State
or municipal government entity a
UCC-1 statement disclosing that the
depository account contains Federal
funds and maintaining a copy of that
statement.

(b) Separate depository account. The
Secretary may require an institution
to maintain title IV, HEA program
funds in a separate depository account
that contains no other funds if the Sec-
retary determines that the institution
failed to comply with—

(1) The requirements in this subpart;

(2) The recordkeeping and reporting
requirements in subpart B of this part;
or

(3) Applicable program regulations.

(c) Interest-bearing depository account.
(1) An institution located in a State is
required to maintain its title IV, HEA
program funds in an interest-bearing
depository account, except as provided
in 2 CFR 200.305(b)(8).

(2) Any interest earned on Federal
Perkins Loan program funds is re-
tained by the institution as provided
under 34 CFR 674.8(a).

(3) An institution may keep the ini-
tial $5600 in interest it earns during the
award year on other title IV, HEA pro-
gram funds it maintains in accordance
with paragraph (c)(1) of this section.
No later than 30 days after the end of
that award year, the institution must
remit to the Department of Health and
Human Services, Payment Manage-
ment System, Rockville, MD 20852, any
interest over $500.

(d) Accounting and fiscal records. An
institution must—

(1) Maintain accounting and internal
control systems that identify the cash
balance of the funds of each title IV,
HEA program that are included in the
institution’s depository account or ac-
counts as readily as if those funds were
maintained in a separate depository ac-
count;

(2) Identify the earnings on title IV,
HEA program funds maintained in the
institution’s depository account or ac-
counts; and

(3) Maintain its fiscal records in ac-
cordance with the provisions in §668.24.
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§668.164 Disbursing funds.

(a) Disbursement. (1) Except as pro-
vided under paragraph (a)(2) of this sec-
tion, a disbursement of title IV, HEA
program funds occurs on the date that
the institution credits the student’s
ledger account or pays the student or
parent directly with—

(i) Funds received from the Sec-
retary; or

(ii) Institutional funds used in ad-
vance of receiving title IV, HEA pro-
gram funds.

(2)(Q) For a Direct Loan for which the
student is subject to the delayed dis-
bursement requirements under 34 CFR
685.303(b)(5), if an institution credits a
student’s ledger account with institu-
tional funds earlier than 30 days after
the beginning of a payment period, the
Secretary considers that the institu-
tion makes that disbursement on the
30th day after the beginning of the pay-
ment period; or

(ii) If an institution credits a stu-
dent’s ledger account with institu-
tional funds earlier than 10 days before
the first day of classes of a payment
period, the Secretary considers that
the institution makes that disburse-
ment on the 10th day before the first
day of classes of a payment period.

(b) Disbursements by payment period.
(1) Except for paying a student under
the FWS program or unless 34 CFR
685.303(d)(4)(i) applies, an institution
must disburse during the current pay-
ment period the amount of title IV,
HEA program funds that a student en-
rolled at the institution, or the stu-
dent’s parent, is eligible to receive for
that payment period.

(2) An institution may make a prior
year, late, or retroactive disbursement,
as provided under paragraph (c)(3), (j),
or (k) of this section, respectively, dur-
ing the current payment period as long
as the student was enrolled and eligible
during the payment period covered by
that prior year, late, or retroactive dis-
bursement.

(3) At the time a disbursement is
made to a student for a payment pe-
riod, an institution must confirm that
the student is eligible for the type and
amount of title IV, HEA program funds
identified by that disbursement. A
third-party servicer is also responsible
for confirming the student’s eligibility
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if the institution engages the servicer
to perform activities or transactions
that lead to or support that disburse-
ment. Those activities and trans-
actions include but are not limited to—

(i) Determining the type and amount
of title IV, HEA program funds that a
student is eligible to receive;

(ii) Requesting funds under a pay-
ment method described in §668.162; or

(iii) Accounting for funds that are
originated, requested, or disbursed, in
reports or data submissions to the Sec-
retary.

(c) Crediting a student’s ledger account.
(1) An institution may credit a stu-
dent’s ledger account with title IV,
HEA program funds to pay for allow-
able charges associated with the cur-
rent payment period. Allowable
charges are—

(i) The amount of tuition, fees, and
institutionally provided room and
board assessed the student for the pay-
ment period or, as provided in para-
graph (c)(5) of this section, the pro-
rated amount of those charges if the
institution debits the student’s ledger
account for more than the charges as-
sociated with the payment period; and

(ii) The amount incurred by the stu-
dent for the payment period for pur-
chasing books, supplies, and other edu-
cationally related goods and services
provided by the institution for which
the institution obtains the student’s or
parent’s authorization under
§668.165(b).

(2) An institution may include the
costs of books and supplies as part of
tuition and fees under paragraph
(c)(1)() of this section if —

(i) The institution—

(A) Has an arrangement with a book
publisher or other entity that enables
it to make those books or supplies
available to students below competi-
tive market rates;

(B) Provides a way for a student to
obtain those books and supplies by the
seventh day of a payment period; and

(C) Has a policy under which the stu-
dent may opt out of the way the insti-
tution provides for the student to ob-
tain books and supplies under this
paragraph (c)(2). A student who opts
out under this paragraph (c)(2) is con-
sidered to also opt out under paragraph
(m)(3) of this section;
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(ii) The institution documents on a
current basis that the books or sup-
plies, including digital or electronic
course materials, are not available
elsewhere or accessible by students en-
rolled in that program from sources
other than those provided or author-
ized by the institution; or

(iii) The institution demonstrates
there is a compelling health or safety
reason.

(3)(i) An institution may include in
one or more payment periods for the
current year, prior year charges of not
more than $200 for—

(A) Tuition, fees, and institutionally
provided room and board, as provided
under paragraph (c)(1)(i) of this sec-
tion, without obtaining the student’s
or parent’s authorization; and

(B) Educationally related goods and
services provided by the institution, as
described in paragraph (c)(1)(ii) of this
section, if the institution obtains the
student’s or parent’s authorization
under §668.165(b).

(ii) For purposes of this section—

(A) The current year is—

(I) The current loan period for a stu-
dent or parent who receives only a Di-
rect Loan;

(2) The current award year for a stu-
dent who does not receive a Direct
Loan but receives funds under any
other title IV, HEA program; or

(3) At the discretion of the institu-
tion, either the current loan period or
the current award year if a student re-
ceives a Direct Loan and funds from
any other title IV, HEA program.

(B) A prior year is any loan period or
award year prior to the current loan
period or award year, as applicable.

(4) An institution may include in the
current payment period unpaid allow-
able charges from any previous pay-
ment period in the current award year
or current loan period for which the
student was eligible for title IV, HEA
program funds.

(5) For purposes of this section, an
institution determines the prorated
amount of charges associated with the
current payment period by—

(i) For a program with substantially
equal payment periods, dividing the
total institutional charges for the pro-
gram by the number of payment peri-
ods in the program; or

34 CFR Ch. VI (7-1-25 Edition)

(ii) For other programs, dividing the
number of credit or clock hours in the
current payment period by the total
number of credit or clock hours in the
program, and multiplying that result
by the total institutional charges for
the program.

(d) Direct payments. (1) Except as pro-
vided under paragraph (d)(3) of this sec-
tion, an institution makes a direct
payment—

(i) To a student, for the amount of
the title IV, HEA program funds that a
student is eligible to receive, including
Direct PLUS Loan funds that the stu-
dent’s parent authorized the student to
receive, by—

(A) Initiating an EFT of that amount
to the student’s financial account;

(B) Issuing a check for that amount
payable to, and requiring the endorse-
ment of, the student; or

(C) Dispensing cash for which the in-
stitution obtains a receipt signed by
the student;

(ii) To a parent, for the amount of
the Direct PLUS Loan funds that a
parent does not authorize the student
to receive, by—

(A) Initiating an EFT of that amount
to the parent’s financial account;

(B) Issuing a check for that amount
payable to and requiring the endorse-
ment of the parent; or

(C) Dispensing cash for which the in-
stitution obtains a receipt signed by
the parent.

(2) Issuing a check. An institution
issues a check on the date that it—

(i) Mails the check to the student or
parent; or

(ii) Notifies the student or parent
that the check is available for imme-
diate pick-up at a specified location at
the institution. The institution may
hold the check for no longer than 21
days after the date it notifies the stu-
dent or parent. If the student or parent
does not pick up the check, the institu-
tion must immediately mail the check
to the student or parent, pay the stu-
dent or parent directly by other means,
or return the funds to the appropriate
title IV, HEA program.

(3) Payments by the Secretary. The
Secretary may pay title IV, HEA credit
balances under paragraphs (h) and (m)
of this section directly to a student or
parent using a method established or
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authorized by the Secretary and pub-
lished in the FEDERAL REGISTER.

(4) Student choice. (i) An institution
located in a State that makes direct
payments to a student by EFT and that
enters into an arrangement described
in paragraph (e) or (f) of this section,
including an institution that uses a
third-party servicer to make those pay-
ments, must establish a selection proc-
ess under which the student chooses
one of several options for receiving
those payments.

(A) In implementing its selection
process, the institution must—

(1) Inform the student in writing that
he or she is not required to open or ob-
tain a financial account or access de-
vice offered by or through a specific fi-
nancial institution;

(2) Ensure that the student’s options
for receiving direct payments are de-
scribed and presented in a clear, fact-
based, and neutral manner;

(3) Ensure that initiating direct pay-
ments by EFT to a student’s existing
financial account is as timely and no
more onerous to the student as initi-
ating an EFT to an account provided
under an arrangement described in
paragraph (e) or (f) of this section;

(4) Allow the student to change, at
any time, his or her previously selected
payment option, as long as the student
provides the institution with written
notice of the change within a reason-
able time;

() Ensure that no account option is
preselected; and

(6) Ensure that a student who does
not make an affirmative selection is
paid the full amount of the credit bal-
ance within the appropriate time-pe-
riod specified in paragraph (h)(2) of this
section, using a method specified in
paragraph (d)(1) of this section.

(B) In describing the options under
its selection process, the institution—

(I) Must present prominently as the
first option, the financial account be-
longing to the student;

(2) Must list and identify the major
features and commonly assessed fees
associated with each financial account
offered under the arrangements de-
scribed in paragraphs (e) and (f) of this
section, as well as a URL for the terms
and conditions of each account. For
each account, if an institution by July
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1, 2017 follows the format, content, and
update requirements specified by the
Secretary in a notice published in the
FEDERAL REGISTER following consulta-
tion with the Bureau of Consumer Fi-
nancial Protection, it will be in com-
pliance with the requirements of this
paragraph with respect to the major
features and assessed fees associated
with the account; and

(3) May provide, for the benefit of the
student, information about available
financial accounts other than those de-
scribed in paragraphs (e) and (f) of this
section that have deposit insurance
under 12 CFR part 330, or share insur-
ance in accordance with 12 CFR part
745.

(ii) An institution that does not offer
or use any financial accounts offered
under paragraph (e) or (f) of this sec-
tion may make direct payments to a
student’s or parent’s existing financial
account, or issue a check or disburse
cash to the student or parent without
establishing the selection process de-
scribed in paragraph (d)(4)(i) of this
section.

(e) Tier one arrangement. (1) In a Tier
one (T1) arrangement—

(i) An institution located in a State
has a contract with a third-party
servicer under which the servicer per-
forms one or more of the functions as-
sociated with processing direct pay-
ments of title IV, HEA program funds
on behalf of the institution; and

(ii) The institution or third-party
servicer makes payments to—

(A) One or more financial accounts
that are offered to students under the
contract;

(B) A financial account where infor-
mation about the account is commu-
nicated directly to students by the
third-party servicer, or the institution
on behalf of or in conjunction with the
third-party servicer; or

(C) A financial account where infor-
mation about the account is commu-
nicated directly to students by an enti-
ty contracting with or affiliated with
the third-party servicer.

(2) Under a T1 arrangement, the in-
stitution must—

(i) Ensure that the student’s consent
to open the financial account is ob-
tained before an access device, or any
representation of an access device, is
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sent to the student, except that an in-
stitution may send the student an ac-
cess device that is a card provided to
the student for institutional purposes,
such as a student ID card, so long as
the institution or financial institution
obtains the student’s consent before
validating the device to enable the stu-
dent to access the financial account;

(ii) Ensure that any personally iden-
tifiable information about a student
that is shared with the third-party
servicer before the student makes a se-
lection under paragraph (d)(4)(i) of this
section—

(A) Does not include information
about the student, other than directory
information under 34 CFR 99.3 that is
disclosed pursuant to 34 CFR
99.31(a)(11) and 99.37, beyond—

(I) A unique student identifier gen-
erated by the institution that does not
include a Social Security number, in
whole or in part;

(2) The disbursement amount;

(3) A password, PIN code, or other
shared secret provided by the institu-
tion that is used to identify the stu-
dent; or

(4) Any additional items specified by
the Secretary in a notice published in
the FEDERAL REGISTER;

(B) Is used solely for activities that
support making direct payments to the
student and not for any other purpose;
and

(C) Is not shared with any other affil-
iate or entity except for the purpose
described in paragraph (e)(2)(ii)(B) of
this section;

(iii) Inform the student of the terms
and conditions of the financial ac-
count, as required under paragraph
(A)(4)(E)(B)(2) of this section, before the
financial account is opened;

(iv) Ensure that the student—

(A) Has convenient access to the
funds in the financial account through
a surcharge-free national or regional
Automated Teller Machine (ATM) net-
work that has ATMs sufficient in num-
ber and housed and serviced such that
title IV funds are reasonably available
to students, including at the times the
institution or its third-party servicer
makes direct payments into the finan-
cial accounts of those students;

(B) Does not incur any cost—
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(I) For opening the financial account
or initially receiving an access device;

(2) Assessed by the institution, third-
party servicer, or a financial institu-
tion associated with the third-party
servicer, when the student conducts
point-of-sale transactions in a State;
and

(3) For conducting a balance inquiry
or withdrawal of funds at an ATM in a
State that belongs to the surcharge-
free regional or national network;

(v) Ensure that—

(A) The financial account or access
device is not marketed or portrayed as,
or converted into, a credit card;

(B) No credit is extended or associ-
ated with the financial account, and no
fee is charged to the student for any
transaction or withdrawal that exceeds
the balance in the financial account or
on the access device, except that a
transaction or withdrawal that exceeds
the balance may be permitted only for
an inadvertently authorized overdraft,
so long as no fee is charged to the stu-
dent for such inadvertently authorized
overdraft; and

(C) The institution, third-party
servicer, or third-party servicer’s asso-
ciated financial institution provides a
student accountholder convenient ac-
cess to title IV, HEA program funds in
part and in full up to the account bal-
ance via domestic withdrawals and
transfers without charge, during the
student’s entire period of enrollment
following the date that such title IV,
HEA program funds are deposited or
transferred to the financial account;

(vi) No later than September 1, 2016,
and then no later than 60 days fol-
lowing the most recently completed
award year thereafter, disclose con-
spicuously on the institution’s Web
site the contract(s) establishing the T1
arrangement between the institution
and third-party servicer or financial in-
stitution acting on behalf of the third-
party servicer, as applicable, except for
any portions that, if disclosed, would
compromise personal privacy, propri-
etary information technology, or the
security of information technology or
of physical facilities;

(vii) No later than September 1, 2017,
and then no later than 60 days fol-
lowing the most recently completed
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award year thereafter, disclose con-
spicuously on the institution’s Web
site and in a format established by the
Secretary—

(A) The total consideration for the
most recently completed award year,
monetary and non-monetary, paid or
received by the parties under the terms
of the contract; and

(B) For any year in which the insti-
tution’s enrolled students open 30 or
more financial accounts under the T1
arrangement, the number of students
who had financial accounts under the
contract at any time during the most
recently completed award year, and the
mean and median of the actual costs
incurred by those account holders;

(viii) Provide to the Secretary an up-
to-date URL for the contract and con-
tract data as described in paragraph
(e)(2)(vii) of this section for publication
in a centralized database accessible to
the public;

(ix) Ensure that the terms of the ac-
counts offered pursuant to a T1 ar-
rangement are not inconsistent with
the best financial interests of the stu-
dents opening them. The Secretary
considers this requirement to be met
if—

(A) The institution documents that it
conducts reasonable due diligence re-
views at least every two years to ascer-
tain whether the fees imposed under
the T1 arrangement are, considered as
a whole, consistent with or below pre-
vailing market rates; and

(B) All contracts for the marketing
or offering of accounts pursuant to T1
arrangements to the institution’s stu-
dents make provision for termination
of the arrangement by the institution
based on complaints received from stu-
dents or a determination by the insti-
tution under paragraph (e)(2)(ix)(A) of
this section that the fees assessed
under the T1 arrangement are not con-
sistent with or are higher than pre-
vailing market rates; and

(x) Take affirmative steps, by way of
contractual arrangements with the
third-party servicer as necessary, to
ensure that requirements of this sec-
tion are met with respect to all ac-
counts offered pursuant to T1 arrange-
ments.

(3) Except for paragraphs (e)(2)(ii)(B)
and (C) of this section, the require-
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ments of paragraph (e)(2) of this sec-
tion no longer apply to a student who
has an account described under para-
graph (e)(1) of this section when the
student is no longer enrolled at the in-
stitution and there are no pending title
IV disbursements for that student, ex-
cept that nothing in this paragraph
(e)(3) should be construed to limit the
institution’s responsibility to comply
with paragraph (e)(2)(vii) of this sec-
tion with respect to students enrolled
during the award year for which the in-
stitution is reporting. To effectuate
this provision, an institution may
share information related to students’
enrollment status with the servicer or
entity that is party to the arrange-
ment.

(f) Tier two arrangement. (1) In a Tier
two (T2) arrangement, an institution
located in a State has a contract with
a financial institution, or entity that
offers financial accounts through a fi-
nancial institution, under which finan-
cial accounts are offered and marketed
directly to students enrolled at the in-
stitution.

(2) Under a T2 arrangement, an insti-
tution must—

(i) Comply with the requirements de-
scribed in paragraphs (d)(4){), (H)(4)@{H)
through (iii), (vii), and (ix) through
(x1), and (f)(5) of this section if it has at
least one student with a title IV credit
balance in each of the three most re-
cently completed award years, but has
less than the number and percentage of
students with credit balances as de-
scribed in paragraphs (f)(2)(ii)(A) and
(B) of this section; and

(ii) Comply with the requirements
specified in paragraphs (d)4)(i), (£)4),
and (f)(6) of this section if, for the
three most recently completed award
years—

(A) An average of 500 or more of its
students had a title IV credit balance;
or

(B) An average of five percent or
more of the students enrolled at the in-
stitution had a title IV credit balance.
The institution calculates this percent-
age as follows:

The average number of students with credit
balances for the three most recently
completed award years

The average number of students enrolled at
the institution at any time during the

523



§668.164

three most recently completed award
years.

(3) The Secretary considers that a fi-
nancial account is marketed directly
if—

(i) The institution communicates in-
formation directly to its students
about the financial account and how it
may be opened;

(ii) The financial account or access
device is cobranded with the institu-
tion’s name, logo, mascot, or other af-
filiation and is marketed principally to
students at the institution; or

(iii) A card or tool that is provided to
the student for institutional purposes,
such as a student ID card, is validated,
enabling the student to use the device
to access a financial account.

(4) Under a T2 arrangement, the in-
stitution must—

(i) Ensure that the student’s consent
to open the financial account has been
obtained before—

(A) The institution provides, or per-
mits a third-party servicer to provide,
any personally identifiable information
about the student to the financial in-
stitution or its agents, other than di-
rectory information under 34 CFR 99.3
that is disclosed pursuant to 34 CFR
99.31(a)(11) and 99.37;

(B) An access device, or any represen-
tation of an access device, is sent to
the student, except that an institution
may send the student an access device
that is a card provided to the student
for institutional purposes, such as a
student ID card, so long as the institu-
tion or financial institution obtains
the student’s consent before validating
the device to enable the student to ac-
cess the financial account;

(ii) Inform the student of the terms
and conditions of the financial account
as required under paragraph
(A)@)E)(B)(2) of this section, before the
financial account is opened;

(iii) No later than September 1, 2016,
and then no later than 60 days fol-
lowing the most recently completed
award year thereafter—

(A) Disclose conspicuously on the in-
stitution’s Web site the contract(s) es-
tablishing the T2 arrangement between
the institution and financial institu-
tion in its entirety, except for any por-
tions that, if disclosed, would com-
promise personal privacy, proprietary

34 CFR Ch. VI (7-1-25 Edition)

information technology, or the secu-
rity of information technology or of
physical facilities; and

(B) Provide to the Secretary an up-
to-date URL for the contract for publi-
cation in a centralized database acces-
sible to the public;

(iv) No later than September 1, 2017,
and then no later than 60 days fol-
lowing the most recently completed
award year thereafter, disclose con-
spicuously on the institution’s Web
site and in a format established by the
Secretary—

(A) The total consideration for the
most recently completed award year,
monetary and non-monetary, paid or
received by the parties under the terms
of the contract; and

(B) For any year in which the insti-
tution’s enrolled students open 30 or
more financial accounts marketed
under the T2 arrangement, the number
of students who had financial accounts
under the contract at any time during
the most recently completed award
year, and the mean and median of the
actual costs incurred by those account
holders;

(v) Ensure that the items under para-
graph (f)(4)(iv) of this section are post-
ed at the URL that is sent to the Sec-
retary under paragraph (f)(4)(iii)(B) of
this section for publication in a cen-
tralized database accessible to the pub-
lic;

(vi) Ensure that the student
accountholder can execute balance in-
quiries and access funds deposited in
the financial accounts through sur-
charge-free in-network ATMs sufficient
in number and housed and serviced
such that the funds are reasonably
available to the accountholder, includ-
ing at the times the institution or its
third-party servicer makes direct pay-
ments into them;

(vii) Ensure that the financial ac-
counts are not marketed or portrayed
as, or converted into, credit cards;

(viii) Ensure that the terms of the ac-
counts offered pursuant to a T2 ar-
rangement are not inconsistent with
the best financial interests of the stu-
dents opening them. The Secretary
considers this requirement to be met
if—
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(A) The institution documents that it
conducts reasonable due diligence re-
views at least every two years to ascer-
tain whether the fees imposed under
the T2 arrangement are, considered as
a whole, consistent with or below pre-
vailing market rates; and

(B) All contracts for the marketing
or offering of accounts pursuant to T2
arrangements to the institution’s stu-
dents make provision for termination
of the arrangement by the institution
based on complaints received from stu-
dents or a determination by the insti-
tution under paragraph (f)(4)(viii)(A) of
this section that the fees assessed
under the T2 arrangement are not con-
sistent with or are above prevailing
market rates;

(ix) Take affirmative steps, by way of
contractual arrangements with the fi-
nancial institution as necessary, to en-
sure that requirements of this section
are met with respect to all accounts of-
fered pursuant to T2 arrangements; and

(x) Ensure students incur no cost for
opening the account or initially receiv-
ing or validating an access device.

(xi) If the institution enters into an
agreement for the cobranding of a fi-
nancial account with the institution’s
name, logo, mascot, or other affiliation
but maintains that the account is not
marketed principally to its enrolled
students and is not otherwise marketed
directly within the meaning of para-
graph (f)(3) of this section, the institu-
tion must retain the cobranding con-
tract and other documentation it be-
lieves establishes that the account is
not marketed directly to its enrolled
students, including documentation
that the cobranded financial account
or access device is offered generally to
the public.

(xii) Institutions falling below the
thresholds described in paragraph (f)(2)
of this section are encouraged to com-
ply voluntarily with the applicable pro-
visions of paragraphs (f)(4) and (f)(5) of
this section.

(5) The requirements of paragraph
(f)(4) of this section no longer apply
with respect to a student who has an
account described under paragraph
(f)(1) of this section when the student
is no longer enrolled at the institution
and there are no pending title IV dis-
bursements, except that nothing in
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this paragraph should be construed to
limit the institution’s responsibility to
comply with paragraph (f)(4)(iv) of this
section with respect to students en-
rolled during the award year for which
the institution is reporting. To effec-
tuate this provision, an institution
may share information related to stu-
dents’ enrollment status with the fi-
nancial institution or entity that is
party to the arrangement.

(g) Ownership of financial accounts
opened through outreach to an institu-
tion’s students. Any financial account
offered or marketed pursuant to an ar-
rangement described in paragraph (e)
or (f) of this section must meet the re-
quirements of 31 CFR 210.5(a) or (b)(5),
as applicable.

(h) Title IV, HEA credit balances. (1) A
title IV, HEA credit balance occurs
whenever the amount of title IV, HEA
program funds credited to a student’s
ledger account for a payment period
exceeds the amount assessed the stu-
dent for allowable charges associated
with that payment period as provided
under paragraph (c¢) of this section.

(2) A title IV, HEA credit balance
must be paid directly to the student or
parent as soon as possible, but no later
than—

(i) Fourteen (14) days after the bal-
ance occurred if the credit balance oc-
curred after the first day of class of a
payment period; or

(ii) Fourteen (14) days after the first
day of class of a payment period if the
credit balance occurred on or before
the first day of class of that payment
period.

(1) Early disbursements. (1) Except as
provided in paragraph (i)(2) of this sec-
tion, the earliest an institution may
disburse title IV, HEA funds to an eli-
gible student or parent is—

(i) If the student is enrolled in a cred-
it-hour program offered in terms that
are substantially equal in length that
is not a subscription-based program, 10
days before the first day of classes of a
payment period;

(ii) If the student is enrolled in a
credit-hour program offered in terms
that are not substantially equal in
length that is not a subscription-based
program, a non-term credit-hour pro-
gram, or a clock-hour program, the
later of—
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(A) Ten days before the first day of
classes of a payment period; or

(B) The date the student completed
the previous payment period for which
he or she received title IV, HEA pro-
gram funds; or

(iii) If the student is enrolled in a
subscription-based program, the later
of—

(A) Ten days before the first day of
classes of a payment period; or

(B) The date the student completed
the cumulative number of credit hours
associated with the student’s enroll-
ment status in all prior terms that the
student attended under the definition
of a subscription-based program in
§668.2.

(2) An institution may not— or

(i) Make an early disbursement of a
Direct Loan to a first-year, first-time
borrower who is subject to the 30-day
delayed disbursement requirements in
34 CFR 685.303(b)(5). This restriction
does not apply if the institution is ex-
empt from the 30-day delayed disburse-
ment requirements under 34 CFR
685.303(b)(5)(i)(A) or (B); or

(ii) Compensate a student employed
under the FWS program until the stu-
dent earns that compensation by per-
forming work, as provided in 34 CFR
675.16(a)(5).

(j) Late disbursements—(1) Ineligible
student. For purposes of this paragraph
(j), an otherwise eligible student be-
comes ineligible to receive title IV,
HEA program funds on the date that—

(i) For a Direct Loan, the student is
no longer enrolled at the institution as
at least a half-time student for the pe-
riod of enrollment for which the loan
was intended; or

(ii) For an award under the Federal
Pell Grant, FSEOG, Federal Perkins
Loan, Irag-Afghanistan Service Grant,
and TEACH Grant programs, the stu-
dent is no longer enrolled at the insti-
tution for the award year.

(2) Conditions for a late disbursement.
Except as limited under paragraph
(j)(4) of this section, a student who be-
comes ineligible, as described in para-
graph (j)(1) of this section, qualifies for
a late disbursement (and the parent
qualifies for a parent Direct PLUS
Loan disbursement) if, before the date
the student became ineligible—
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(i) The Secretary processed a SAR or
ISIR with an official expected family
contribution for the student for the
relevant award year; and

(ii)(A) For a loan made under the Di-
rect Loan program or for an award
made under the TEACH Grant pro-
gram, the institution originated the
loan or award; or

(B) For an award under the Federal
Perkins Loan or FSEOG programs, the
institution made that award to the stu-
dent.

(3) Making a late disbursement. Pro-
vided that the conditions described in
paragraph (j)(2) of this section are sat-
isfied—

(i) If the student withdrew from the
institution during a payment period or
period of enrollment, the institution
must make any post-withdrawal dis-
bursement required under §668.22(a)(4)
in accordance with the provisions of
§668.22(a)(5);

(ii) If the student completed the pay-
ment period or period of enrollment,
the institution must provide the stu-
dent or parent the choice to receive the
amount of title IV, HEA program funds
that the student or parent was eligible
to receive while the student was en-
rolled at the institution. For a late dis-
bursement in this circumstance, the in-
stitution may credit the student’s ledg-
er account as provided in paragraph (c)
of this section, but must pay or offer
any remaining amount to the student
or parent; or

(iii) If the student did not withdraw
but ceased to be enrolled as at least a
half-time student, the institution may
make the late disbursement of a loan
under the Direct Loan program to pay
for educational costs that the institu-
tion determines the student incurred
for the period in which the student or
parent was eligible.

(4) Limitations. (i) An institution may
not make a late disbursement later
than 180 days after the date the institu-
tion determines that the student with-
drew, as provided in §668.22, or for a
student who did not withdraw, 180 days
after the date the student otherwise
became ineligible, pursuant to para-
graph (j)(1) of this section.

(ii) An institution may not make a
late second or subsequent disbursement
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of a loan under the Direct Loan pro-
gram unless the student successfully
completed the period of enrollment for
which the loan was intended.

(iii) An institution may not make a
late disbursement of a Direct Loan if
the student was a first-year, first-time
borrower as described in 34 CFR
685.303(b)(6) unless the student com-
pleted the first 30 days of his or her
program of study. This limitation does
not apply if the institution is exempt
from the 30-day delayed disbursement
requirements under 34 CFR
685.303(b)(5)(1)(A) or (B).

(iv) An institution may not make a
late disbursement of any title IV, HEA
program assistance unless it received a
valid SAR or a valid ISIR for the stu-
dent by the deadline date established
by the Secretary in a notice published
in the FEDERAL REGISTER.

(k) Retroactive payments. If an institu-
tion did not make a disbursement to an
enrolled student for a payment period
the student completed (for example,
because of an administrative delay or
because the student’s ISIR was not
available until a subsequent payment
period), the institution may pay the
student for all prior payment periods
in the current award year or loan pe-
riod for which the student was eligible.
For Pell Grant payments under this
paragraph (k), the student’s enrollment
status must be determined according
to work already completed, as required
by 34 CFR 690.76(b).

(1) Returning funds. (1) Notwith-
standing any State law (such as a law
that allows funds to escheat to the
State), an institution must return to
the Secretary any title IV, HEA pro-
gram funds, except FWS program
funds, that it attempts to disburse di-
rectly to a student or parent that are
not received by the student or parent.
For FWS program funds, the institu-
tion is required to return only the Fed-
eral portion of the payroll disburse-
ment.

(2) If an EFT to a student’s or par-
ent’s financial account is rejected, or a
check to a student or parent is re-
turned, the institution may make addi-
tional attempts to disburse the funds,
provided that those attempts are made
not later than 45 days after the EFT
was rejected or the check returned. In
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cases where the institution does not
make another attempt, the funds must
be returned to the Secretary before the
end of this 45-day period.

(3) If a check sent to a student or
parent is not returned to the institu-
tion but is not cashed, the institution
must return the funds to the Secretary
no later than 240 days after the date it
issued the check.

(m) Provisions for books and supplies.
(1) An institution must provide a way
for a student who is eligible for title
IV, HEA program funds to obtain or
purchase, by the seventh day of a pay-
ment period, the books and supplies ap-
plicable to the payment period if, 10
days before the beginning of the pay-
ment period—

(i) The institution could disburse the
title IV, HEA program funds for which
the student is eligible; and

(ii) Presuming the funds were dis-
bursed, the student would have a credit
balance under paragraph (h) of this sec-
tion.

(2) The amount the institution pro-
vides to the student to obtain or pur-
chase books and supplies is the lesser
of the presumed credit balance under
this paragraph or the amount needed
by the student, as determined by the
institution.

(3) The institution must have a pol-
icy under which the student may opt
out of the way the institution provides
for the student to obtain or purchase
books and supplies under this para-
graph (m). A student who opts out
under this paragraph is considered to
also opt out under paragraph
(¢)(2)(Q)(C) of this section;

(4) If a student uses the method pro-
vided by the institution to obtain or
purchase books and supplies under this
paragraph, the student is considered to
have authorized the use of title IV,
HEA funds and the institution does not
need to obtain a written authorization
under paragraph (c)(1)(ii) of this sec-
tion and §668.165(b) for this purpose.

[80 FR 67194, Oct. 30, 2015, as amended at 81

FR 20251, Apr. 7, 2016; 85 FR 54818, Sept. 2,
2020]

§668.165 Notices and authorizations.

(a) Notices. (1) Before an institution
disburses title IV, HEA program funds
for any award year, the institution
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must notify a student of the amount of
funds that the student or his or her
parent can expect to receive under each
title IV, HEA program, and how and
when those funds will be disbursed. If
those funds include Direct Loan pro-
gram funds, the notice must indicate
which funds are from subsidized loans,
which are from unsubsidized loans, and
which are from PLUS loans.

(2) Except in the case of a post-with-
drawal disbursement made in accord-
ance with §668.22(a)(b), if an institution
credits a student ledger account with
Direct Loan, Federal Perkins Loan, or
TEACH Grant program funds, the insti-
tution must notify the student or par-
ent of—

(i) The anticipated date and amount
of the disbursement;

(ii) The student’s or parent’s right to
cancel all or a portion of that loan,
loan disbursement, TEACH Grant, or
TEACH Grant disbursement and have
the loan proceeds or TEACH Grant pro-
ceeds returned to the Secretary; and

(iii) The procedures and time by
which the student or parent must no-
tify the institution that he or she wish-
es to cancel the loan, loan disburse-
ment, TEACH Grant, or TEACH Grant
disbursement.

(3) The institution must provide the
notice described in paragraph (a)(2) of
this section in writing—

(i) No earlier than 30 days before, and
no later than 30 days after, crediting
the student’s ledger account at the in-
stitution, if the institution obtains af-
firmative confirmation from the stu-
dent under paragraph (a)(6)(i) of this
section; or

(ii) No earlier than 30 days before,
and no later than seven days after,
crediting the student’s ledger account
at the institution, if the institution
does not obtain affirmative confirma-
tion from the student under paragraph
(a)(6)(i) of this section.

(4)(i) A student or parent must in-
form the institution if he or she wishes
to cancel all or a portion of a loan,
loan disbursement, TEACH Grant, or
TEACH Grant disbursement.

(ii) The institution must return the
loan or TEACH Grant proceeds, cancel
the loan or TEACH Grant, or do both,
in accordance with program regula-
tions provided that the institution re-
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ceives a loan or TEACH Grant can-
cellation request—

(A) By the later of the first day of a
payment period or 14 days after the
date it notifies the student or parent of
his or her right to cancel all or a por-
tion of a loan or TEACH Grant, if the
institution obtains affirmative con-
firmation from the student under para-
graph (a)(6)(i) of this section; or

(B) Within 30 days of the date the in-
stitution notifies the student or parent
of his or her right to cancel all or a
portion of a loan, if the institution
does not obtain affirmative confirma-
tion from the student under paragraph
(a)(6)(i) of this section.

(iii) If a student or parent requests a
loan cancellation after the period set
forth in paragraph (a)(4)(ii) of this sec-
tion, the institution may return the
loan or TEACH Grant proceeds, cancel
the loan or TEACH Grant, or do both,
in accordance with program regula-
tions.

(5) An institution must inform the
student or parent in writing regarding
the outcome of any cancellation re-
quest.

(6) For purposes of this section—

(i) Affirmative confirmation is a
process under which an institution ob-
tains written confirmation of the types
and amounts of title IV, HEA program
loans that a student wants for the pe-
riod of enrollment before the institu-
tion credits the student’s account with
those loan funds. The process under
which the TEACH Grant program is ad-
ministered is considered to be an af-
firmative confirmation process; and

(ii) An institution is not required by
this section to return any loan or
TEACH Grant proceeds that it dis-
bursed directly to a student or parent.

(b) Student or parent authorizations. (1)
If an institution obtains written au-
thorization from a student or parent,
as applicable, the institution may—

(1) Use the student’s or parent’s title
IV, HEA program funds to pay for
charges described in §668.164(c)(1)(ii) or
(¢)(3)(1)(B) that are included in that au-
thorization; and

(ii) Unless the Secretary provides
funds to the institution under the re-
imbursement payment method or the
heightened cash monitoring payment
method described in §668.162(c) or (d),
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respectively, hold on behalf of the stu-
dent or parent any title IV, HEA pro-
gram funds that would otherwise be
paid directly to the student or parent
as a credit balance under §668.164(h).

(2) In obtaining the student’s or par-
ent’s authorization to perform an ac-
tivity described in paragraph (b)(1) of
this section, an institution—

(i) May not require or coerce the stu-
dent or parent to provide that author-
ization;

(ii) Must allow the student or parent
to cancel or modify that authorization
at any time; and

(iii) Must clearly explain how it will
carry out that activity.

(3) A student or parent may authorize
an institution to carry out the activi-
ties described in paragraph (b)(1) of
this section for the period during which
the student is enrolled at the institu-
tion.

(4)(1) If a student or parent modifies
an authorization, the modification
takes effect on the date the institution
receives the modification notice.

(ii) If a student or parent cancels an
authorization to use title IV, HEA pro-
gram funds to pay for authorized
charges under paragraph (a)(4) of this
section, the institution may use title
IV, HEA program funds to pay only
those authorized charges incurred by
the student before the institution re-
ceived the notice.

(iii) If a student or parent cancels an
authorization to hold title IV, HEA
program funds under paragraph
(b)(1)(ii) of this section, the institution
must pay those funds directly to the
student or parent as soon as possible
but no later than 14 days after the in-
stitution receives that notice.

(5) If an institution holds excess stu-
dent funds under paragraph (b)(1)(ii) of
this section, the institution must—

(i) Identify the amount of funds the
institution holds for each student or
parent in a subsidiary ledger account
designed for that purpose;

(ii) Maintain, at all times, cash in its
depository account in an amount at
least equal to the amount of funds the
institution holds on behalf of the stu-
dent or the parent; and

(iii) Notwithstanding any authoriza-
tion obtained by the institution under
this paragraph, pay any remaining bal-
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ance on loan funds by the end of the
loan period and any remaining other
title IV, HEA program funds by the end
of the last payment period in the award
yvear for which they were awarded.

[80 FR 67194, Oct. 30, 2015, as amended at 81
FR 20251, Apr. 7, 2016]

§668.166 Excess cash.

(a) General. The Secretary considers
excess cash to be any amount of title
IV, HEA program funds, other than
Federal Perkins Loan program funds,
that an institution does not disburse to
students by the end of the third busi-
ness day following the date the institu-
tion—

(1) Received those funds from the
Secretary; or

(2) Deposited or transferred to its de-
pository account previously disbursed
title IV, HEA program funds, such as
those resulting from award adjust-
ments, recoveries, or cancellations.

(b) Excess cash tolerance. An institu-
tion may maintain for up to seven days
an amount of excess cash that does not
exceed one percent of the total amount
of funds the institution drew down in
the prior award year. The institution
must return immediately to the Sec-
retary any amount of excess cash over
the one-percent tolerance and any
amount of excess cash remaining in its
account after the seven-day tolerance
period.

(c) Consequences for maintaining excess
cash. Upon a finding that an institution
maintained excess cash for any amount
or time over that allowed in the toler-
ance provisions in paragraph (b) of this
section, the actions the Secretary may
take include, but are not limited to—

(1) Requiring the institution to reim-
burse the Secretary for the costs the
Federal government incurred in pro-
viding that excess cash to the institu-
tion; and

(2) Providing funds to the institution
under the reimbursement payment
method or heightened cash monitoring
payment method described in
§668.162(c) and (d), respectively.

[80 FR 67194, Oct. 30, 2015, as amended at 81
FR 20251, Apr. 7, 2016]
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§668.167 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
the section or the application of its
provisions to any person, act, or prac-
tice shall not be affected thereby.

Subpart L—Financial Responsibility

SOURCE: 62 FR 62877, Nov. 25, 1997, unless
otherwise noted.

§668.171 General.

(a) Purpose. To begin and to continue
to participate in any title IV, HEA pro-
gram, an institution must demonstrate
to the Secretary that it is financially
responsible under the standards estab-
lished in this subpart. As provided
under section 498(c)(1) of the HEA, the
Secretary determines whether an insti-
tution is financially responsible based
on the institution’s ability to—

(1) Provide the services described in
its official publications and state-
ments;

(2) Meet all of its financial obliga-
tions; and

(3) Provide the administrative re-
sources necessary to comply with title
IV, HEA program requirements.

(b) General standards of financial re-
sponsibility. Except as provided in para-
graph (h) of this section, the Depart-
ment considers an institution to be fi-
nancially responsible if the Depart-
ment determines that—

(1) The institution’s Equity, Primary
Reserve, and Net Income ratios yield a
composite score of at least 1.5, as pro-
vided under §668.172 and appendices A
and B to this subpart;

(2) The institution has sufficient cash
reserves to make required returns of
unearned title IV, HEA program funds,
as provided under §668.173;

(3) The institution is able to meet all
of its financial obligations and provide
the administrative resources necessary
to comply with title IV, HEA program
requirements. An institution is not
deemed able to meet its financial or
administrative obligations if—

(i) It fails to make refunds under its
refund policy, return title IV, HEA pro-
gram funds for which it is responsible
under §668.22, or pay title IV, HEA

34 CFR Ch. VI (7-1-25 Edition)

credit balances as
§668.164(h)(2);

(ii) It fails to make repayments to
the Department for any debt or liabil-
ity arising from the institution’s par-
ticipation in the title IV, HEA pro-
grams;

(iii) It fails to make a payment in ac-
cordance with an existing undisputed
financial obligation for more than 90
days;

(iv) It fails to satisfy payroll obliga-
tions in accordance with its published
payroll schedule;

(v) It borrows funds from retirement
plans or restricted funds without au-
thorization; or

(vi) It is subject to an action or event
described in paragraph (c) of this sec-
tion (mandatory triggering events), or
an action or event that the Depart-
ment has determined to have a signifi-
cant adverse effect on the financial
condition of the institution under para-
graph (d) of this section (discretionary
triggering events); and

(4) The institution or persons affili-
ated with the institution are not sub-
ject to a condition of past performance
under §668.174(a) or (b).

(c) Mandatory triggering events. (1) Ex-
cept for the mandatory triggers that
require a recalculation of the institu-
tion’s composite score, the mandatory
triggers in this paragraph (c) con-
stitute automatic failures of financial
responsibility. For any mandatory
triggers under this paragraph (c) that
result in a recalculated composite
score of less than 1.0, and for those
mandatory triggers that constitute
automatic failures of financial respon-
sibility, the Department will require
the institution to provide financial
protection as set forth in this subpart,
unless the institution demonstrates
that the event is resolved or that in-
surance covers the loss in accordance
with paragraph (f)(3) of this section.
The financial protection required under
this paragraph is not less than 10 per-
cent of the total title IV, HEA funding
in the prior fiscal year. If the Depart-
ment requires financial protection as a
result of more than one mandatory or
discretionary trigger, the Department
will require separate financial protec-
tion for each individual trigger. For
automatic triggers, the Department

required under
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will consider whether the financial pro-
tection can be released following the
institution’s submission of two full fis-
cal years of audited financial state-
ments following the Department’s no-
tice that requires the posting of the fi-
nancial protection. In making this de-
termination, the Department considers
whether the administrative or finan-
cial risk caused by the event has
ceased or been resolved, including full
payment of all damages, fines, pen-
alties, liabilities, or other financial re-
lief. For triggers that require a recal-
culation of the composite score, the
Department will consider whether the
financial protection can be released if
subsequent annual submissions pass
the Department’s requirements for fi-
nancial responsibility.

(2) The following are mandatory trig-
gers:

(i) Legal and administrative actions.
(A) For an institution or entity with a
composite score of less than 1.5, other
than a composite score calculated
under 34 CFR 600.20(g) and §668.176,
that has entered against it a final mon-
etary judgment or award, or enters
into a monetary settlement which re-
sults from a legal proceeding, including
from a lawsuit, arbitration, or medi-
ation, whether or not the judgment,
award or settlement has been paid, and
as a result, the recalculated composite
score for the institution or entity is
less than 1.0, as determined by the De-
partment under paragraph (e) of this
section;

(B) On or after July 1, 2024, the insti-
tution or any entity whose financial
statements were submitted in the prior
fiscal year to meet the requirements of
34 CFR 600.20(g) or this subpart, is sued
by a Federal or State authority to im-
pose an injunction, establish fines or
penalties, or to obtain financial relief
such as damages, or in a qui tam action
in which the United States has inter-
vened, but only if the Federal or State
action has been pending for 120 days, or
a qui tam action has been pending for
120 days following intervention by the
United States, and—

(I) No motion to dismiss, or its equiv-
alent under State law has been filed
within the applicable 120-day period; or

(2) If a motion to dismiss or its equiv-
alent under State law, has been filed
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within the applicable 120-day period
and denied, upon such denial;

(C) The Department has initiated ac-
tion to recover from the institution the
cost of adjudicated claims in favor of
borrowers under the borrower defense
to repayment provisions in 34 CFR part
685 and, the recalculated composite
score for the institution or entity as a
result of the adjudicated claims is less
than 1.0, as determined by the Depart-
ment under paragraph (e) of this sec-
tion; or

(D) For an institution or entity that
has submitted an application for a
change in ownership under 34 CFR
600.20 that has entered against it a
final monetary judgment or award, or
enters into a monetary settlement
which results from a legal proceeding,
including from a lawsuit, arbitration,
or mediation, or a monetary deter-
mination arising from an administra-
tive proceeding described in paragraph
(©)(2)(1)(B) or (C) of this section, at any
point through the end of the second
full fiscal year after the change in own-
ership has occurred, and as a result,
the recalculated composite score for
the institution or entity is less than
1.0, as determined by the Department
under paragraph (e) of this section.
This trigger applies whether the judg-
ment, award, settlement, or monetary
determination has been paid.

(i1) Withdrawal of owmner’s equity. (A)
For a proprietary institution whose
composite score is less than 1.5, or for
any proprietary institution through
the end of the first full fiscal year fol-
lowing a change in ownership, and
there is a withdrawal of owner’s equity
by any means, including by declaring a
dividend, unless the withdrawal is a
transfer to an entity included in the af-
filiated entity group on whose basis the
institution’s composite score was cal-
culated; or is the equivalent of wages
in a sole proprietorship or general part-
nership or a required dividend or re-
turn of capital; and

(B) As a result of that withdrawal,
the institution’s recalculated com-
posite score for the entity whose finan-
cial statements were submitted to
meet the requirements of §668.23 for
the annual submission, or 34 CFR
600.20(g) or (h) for a change in owner-
ship, is less than 1.0, as determined by
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the Department under paragraph (e) of
this section.

(iiil) Gainful employment. As deter-
mined annually by the Department,
the institution received at least 50 per-
cent of its title IV, HEA program funds
in its most recently completed fiscal
year from gainful employment (GE)
programs that are ‘‘failing” under sub-
part S of this part.

(iv) Institutional teach-out plans or
agreements. The institution is required
to submit a teach-out plan or agree-
ment, by a State, the Department or
another Federal agency, an accrediting
agency, or other oversight body for
reasons related in whole or in part to
financial concerns.

(v) [Reserved]

(vi) Publicly listed entities. For an in-
stitution that is directly or indirectly
owned at least 50 percent by an entity
whose securities are listed on a domes-
tic or foreign exchange, the entity is
subject to one or more of the following
actions or events:

(A) SEC actions. The U.S. Securities
and Exchange Commission (SEC) issues
an order suspending or revoking the
registration of any of the entity’s secu-
rities pursuant to section 12(j) of the
Securities Exchange Act of 1934 (the
“Exchange Act”) or suspends trading
of the entity’s securities pursuant to
section 12(k) of the Exchange Act.

(B) Other SEC actions. The SEC files
an action against the entity in district
court or issues an order instituting
proceeding pursuant to section 12(j) of
the Exchange Act.

(C) Exchange actions. The exchange on
which the entity’s securities are listed
notifies the entity that it is not in
compliance with the exchange’s listing
requirements, or its securities are
delisted.

(D) SEC reports. The entity failed to
file a required annual or quarterly re-
port with the SEC within the time pe-
riod prescribed for that report or by
any extended due date under 17 CFR
240.12b-25.

(E) Foreign exchanges or oversight au-
thority. The entity is subject to an
event, notification, or condition by a
foreign exchange or oversight author-
ity that the Department determines is
equivalent to those identified in para-
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graphs (¢)(2)(vi)(A) through (D) of this
section.

(vii) Non-Federal educational assist-
ance funds. For its most recently com-
pleted fiscal year, a proprietary insti-
tution did not receive at least 10 per-
cent of its revenue from sources other
than Federal educational assistance, as
provided under §668.28(c). The financial
protection provided under this para-
graph (c)(3)(viii) will remain in place
until the institution passes the 90/10
revenue requirement under §668.28(c)
for two consecutive years.

(viii) Cohort default rates. The institu-
tion’s two most recent official cohort
default rates are 30 percent or greater,
as determined under subpart N of this
part, unless—

(A) The institution files a challenge,
request for adjustment, or appeal under
subpart N of this part with respect to
its rates for one or both of those fiscal
years; and

(B) That challenge, request, or appeal
remains pending, results in reducing
below 30 percent the official cohort de-
fault rate for either or both of those
years or precludes the rates from ei-
ther or both years from resulting in a
loss of eligibility or provisional certifi-
cation.

(ix) [Reserved]

(x) Contributions and distributions. (A)
An institution’s financial statements
required to be submitted under §668.23
reflect a contribution in the last quar-
ter of the fiscal year, and the entity
that is part of the financial statements
then made a distribution during the
first two quarters of the next fiscal
year; and

(B) The offset of such distribution
against the contribution results in a
recalculated composite score of less
than 1.0, as determined by the Depart-
ment under paragraph (e) of this sec-
tion.

(xi) Creditor events. As a result of an
action taken by the Department, the
institution or any entity included in
the financial statements submitted in
the current or prior fiscal year under 34
CFR 600.20(g) or (h), §668.23, or this sub-
part is subject to a default or other ad-
verse condition under a line of credit,
loan agreement, security agreement, or
other financing arrangement.
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(xii) Declaration of financial exigency.
The institution declares a state of fi-
nancial exigency to a Federal, State,
Tribal, or foreign governmental agency
or its accrediting agency.

(xiii) Receivership. The institution, or
an owner or affiliate of the institution
that has the power, by contract or own-
ership interest, to direct or cause the
direction of the management of poli-
cies of the institution, files for a State
or Federal receivership, or an equiva-
lent proceeding under foreign law, or
has entered against it an order ap-
pointing a receiver or appointing a per-
son of similar status under foreign law.

(d) Discretionary triggering events. The
Department may determine that an in-
stitution is not able to meet its finan-
cial or administrative obligations if
the Department determines that a dis-
cretionary triggering event is likely to
have a significant adverse effect on the
financial condition of the institution.
For those discretionary triggers that
the Department determines will have a
significant adverse effect on the finan-
cial condition of the institution, the
Department will require the institu-
tion to provide financial protection as
set forth in this subpart. The financial
protection required under this para-
graph (d) is not less than 10 percent of
the total title IV, HEA funding in the
prior fiscal year. If the Department re-
quires financial protection as a result
of more than one mandatory or discre-
tionary trigger, the Department will
require separate financial protection
for each individual trigger. The Depart-
ment will consider whether the finan-
cial protection can be released fol-
lowing the institution’s submission of
two full fiscal years of audited finan-
cial statements following the Depart-
ment’s notice that requires the posting
of the financial protection. In making
this determination, the Department
considers whether the administrative
or financial risk caused by the event
has ceased or been resolved, including
full payment of all damages, fines, pen-
alties, liabilities, or other financial re-
lief. The following are discretionary
triggers:

(1) Accrediting agency and government
agency actions. The institution’s ac-
crediting agency or a Federal, State,
local, or Tribal authority places the in-
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stitution on probation or issues a
show-cause order or places the institu-
tion in a comparable status that poses
an equivalent or greater risk to its ac-
creditation, authorization, or eligi-
bility.

(2) Other defaults, delinquencies, cred-
itor events, and judgments. (i) Except as
provided in paragraph (c)(2)(xi) of this
section, the institution or any entity
included in the financial statements
submitted in the current or prior fiscal
year under 34 CFR 600.20(g) or (h),
§668.23, or this subpart is subject to a
default or other adverse condition
under a line of credit, loan agreement,
security agreement, or other financing
arrangement;

(ii) Under that line of credit, loan
agreement, security agreement, or
other financing arrangement, a mone-
tary or nonmonetary default or delin-
quency or other event occurs that al-
lows the creditor to require or impose
on the institution or any entity in-
cluded in the financial statements sub-
mitted in the current or prior fiscal
year under 34 CFR 600.20(g) or (h),
§668.23, or this subpart, an increase in
collateral, a change in contractual ob-
ligations, an increase in interest rates
or payments, or other sanctions, pen-
alties, or fees;

(iii) Any creditor of the institution
or any entity included in the financial
statements submitted in the current or
prior fiscal year under 34 CFR 600.20(g)
or (h), §668.23, or this subpart takes ac-
tion to terminate, withdraw, limit, or
suspend a loan agreement or other fi-
nancing arrangement or calls due a
balance on a line of credit with an out-
standing balance;

(iv) The institution or any entity in-
cluded in the financial statements sub-
mitted in the current or prior fiscal
year under 34 CFR 600.20(g) or (h),
§668.23, or this subpart enters into a
line of credit, loan agreement, security
agreement, or other financing arrange-
ment whereby the institution or entity
may be subject to a default or other ad-
verse condition as a result of any ac-
tion taken by the Department; or

(v) The institution or any entity in-
cluded in the financial statements sub-
mitted in the current or prior fiscal
year under 34 CFR 600.20(g) or (h),
§668.23, or this subpart has a judgment
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awarding monetary relief entered
against it that is subject to appeal or
under appeal.

(3) Fluctuations in title IV volume.
There is a significant fluctuation be-
tween consecutive award years, or a pe-
riod of award years, in the amount of
Direct Loan or Pell Grant funds, or a
combination of those funds, received by
the institution that cannot be ac-
counted for by changes in those pro-
grams.

(4) High annual dropout rates. As cal-
culated by the Department, the insti-
tution has high annual dropout rates.

(5) Interim reporting. For an institu-
tion required to provide additional fi-
nancial reporting to the Department
due to a failure to meet the financial
responsibility standards in this subpart
or due to a change in ownership, there
are negative cash flows, failure of other
financial ratios, cash flows that signifi-
cantly miss the projections submitted
to the Department, withdrawal rates
that increase significantly, or other in-
dicators of a significant change in the
financial condition of the institution.

(6) Pending borrower defense claims.
There are pending claims for borrower
relief discharge under 34 CFR 685.400
from students or former students of the
institution and the Department has
formed a group process to consider
claims under 34 CFR 685.402 and, if ap-
proved, those claims could be subject
to recoupment.

() Discontinuation of programs. The
institution discontinues academic pro-
grams that enroll more than 25 percent
of its enrolled students who receive
title IV, HEA program funds.

(8) Closure of locations. The institu-
tion closes locations that enroll more
than 25 percent of its students who re-
ceive title IV, HEA program funds.

(9) State actions and citations. The in-
stitution, or one or more of its pro-
grams, is cited by a State licensing or
authorizing agency for failing to meet
State or agency requirements, includ-
ing notice that it will withdraw or ter-
minate the institution’s licensure or
authorization if the institution does
not take the steps necessary to come
into compliance with that require-
ment.

(10) Loss of institutional or program eli-
gibility. The institution or one or more
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of its programs has lost eligibility to
participate in another Federal edu-
cational assistance program due to an
administrative action against the in-
stitution or its programs.

(11) Ezxchange disclosures. If an insti-
tution is directly or indirectly owned
at least 50 percent by an entity whose
securities are listed on a domestic or
foreign exchange, the entity discloses
in a public filing that it is under inves-
tigation for possible violations of
State, Federal or foreign law.

(12) Actions by another Federal agency.
The institution is cited and faces loss
of education assistance funds from an-
other Federal agency if it does not
comply with the agency’s require-
ments.

(13) Other teach-out plans or agree-
ments not included in paragraph (c) of
this section. The institution is required
to submit a teach-out plan or agree-
ment, including programmatic teach-
outs, by a State, the Department or an-
other Federal agency, an accrediting
agency, or other oversight body.

(14) Other events or conditions. Any
other event or condition that the De-
partment learns about from the insti-
tution or other parties, and the Depart-
ment determines that the event or con-
dition is likely to have a significant
adverse effect on the financial condi-
tion of the institution.

(e) Recalculating the composite score.
When a recalculation of an institu-
tion’s most recent composite score is
required by the mandatory triggering
events described in paragraph (c) of
this section, the Department makes
the recalculation as follows:

(1) For a proprietary institution,
debts, liabilities, and losses (including
cumulative debts, liabilities, and losses
for all triggering events) since the end
of the prior fiscal year incurred by the
entity whose financial statements were
submitted in the prior fiscal year to
meet the requirements of §668.23 or
this subpart, and debts, liabilities, and
losses (including cumulative debts, li-
abilities, and losses for all triggering
events) through the end of the first full
fiscal year following a change in own-
ership incurred by the entity whose fi-
nancial statements were submitted for
34 CFR 600.20(g) or (h), will be adjusted
as follows:
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(i) For the primary reserve ratio, in-
creasing expenses and decreasing ad-
justed equity by that amount.

(ii) For the equity ratio, decreasing
modified equity by that amount.

(iii) For the net income ratio, de-
creasing income before taxes by that
amount.

(2) For a nonprofit institution, debts,
liabilities, and losses (including cumu-
lative debts, liabilities, and losses for
all triggering events) since the end of
the prior fiscal year incurred by the en-
tity whose financial statements were
submitted in the prior fiscal year to
meet the requirements of §668.23 or
this subpart, and debts, liabilities, and
losses (including cumulative debts, 1li-
abilities, and losses for all triggering
events) through the end of the first full
fiscal year following a change in own-
ership incurred by the entity whose fi-
nancial statements were submitted for
34 CFR 600.20(g) or (h), will be adjusted
as follows:

(i) For the primary reserve ratio, in-
creasing expenses and decreasing ex-
pendable net assets by that amount.

(ii) For the equity ratio, decreasing
modified net assets by that amount.

(iii) For the net income ratio, de-
creasing change in net assets without
donor restrictions by that amount.

(3) For a proprietary institution, the
withdrawal of equity (including cumu-
lative withdrawals of equity) since the
end of the prior fiscal year from the en-
tity whose financial statements were
submitted in the prior fiscal year to
meet the requirements of §668.23 or
this subpart, and the withdrawal of eq-
uity (including cumulative with-
drawals of equity) through the end of
the first full fiscal year following a
change in ownership from the entity
whose financial statements were sub-
mitted for 34 CFR 600.20(g) or (h), will
be adjusted as follows:

(i) For the primary reserve ratio, de-
creasing adjusted equity by that
amount.

(ii) For the equity ratio, decreasing
modified equity and modified total as-
sets by that amount.

(4) For a proprietary institution, a
contribution and distribution in the
entity whose financial statements were
submitted in the prior fiscal year to
meet the requirements of §668.23, this
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subpart, or 3¢ CFR 600.20(g) will be ad-
justed as follows:

(i) For the primary reserve ratio, de-
creasing adjusted equity by the
amount of the distribution.

(ii) For the equity ratio, decreasing
modified equity by the amount of the
distribution.

(f) Reporting requirements. (1) In ac-
cordance with procedures established
by the Department, an institution
must timely notify the Department of
the following actions or events:

(i) For a monetary judgment, award,
or settlement incurred under para-
graph (c)(2)(1)(A) of this section, no
later than 21 days after either the date
of written notification to the institu-
tion or entity of the monetary judg-
ment or award, or the execution of the
settlement agreement by the institu-
tion or entity.

(ii) For a lawsuit described in para-
graph (c)(2)(1)(B) of this section, no
later than 21 days after the institution
or entity is served with the complaint,
and an updated notice must be pro-
vided 21 days after the suit has been
pending for 120 days.

(iii) [Reserved]

(iv) For a withdrawal of owner’s eq-
uity described in paragraph (c)(2)(ii) of
this section—

(A) For a capital distribution that is
the equivalent of wages in a sole pro-
prietorship or general partnership, no
later than 21 days after the date the
Department notifies the institution
that its composite score is less than
1.5. In response to that notice, the in-
stitution must report the total amount
of the wage-equivalent distributions it
made during its prior fiscal year and
any distributions that were made to
pay any taxes related to the operation
of the institution. During its current
fiscal year and the first six months of
its subsequent fiscal year (18-month pe-
riod), the institution is not required to
report any distributions to the Depart-
ment, provided that the institution
does not make wage-equivalent dis-
tributions that exceed 150 percent of
the total amount of wage-equivalent
distributions it made during its prior
fiscal year, less any distributions that
were made to pay any taxes related to
the operation of the institution. How-
ever, if the institution makes wage-
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equivalent distributions that exceed
150 percent of the total amount of
wage-equivalent distributions it made
during its prior fiscal year less any dis-
tributions that were made to pay any
taxes related to the operation of the in-
stitution at any time during the 18-
month period, it must report each of
those distributions no later than 21
days after they are made, and the De-
partment recalculates the institution’s
composite score based on the cumu-
lative amount of the distributions
made at that time;

(B) For a distribution of dividends or
return of capital, no later than 21 days
after the dividends are declared or the
amount of return of capital is ap-
proved; or

(C) For a related party receivable or
other assets, no later than 21 days after
that receivable/other assets are booked
or occur.

(v) For a contribution and distribu-
tion described in paragraph (c)(2)(x) of
this section, no later than 21 days after
the distribution.

(vi) For the provisions relating to a
publicly listed entity under paragraph
(c)(2)(vi) or (d)(11) of this section, no
later than 21 days after the date that
such event occurs.

(vii) For any action by an accrediting
agency, Federal, State, local, or Tribal
authority that is either a mandatory or
discretionary trigger, no later than 21
days after the date on which the insti-
tution is notified of the action.

(viii) For the creditor events de-
scribed in paragraph (c)(2)(xi) of this
section, no later than 21 days after the
date on which the institution is noti-
fied of the action by its creditor.

(ix) For the other defaults, delin-
quencies, or creditor events described
in paragraphs (d)(2)(i), (ii), (iii), and
(iv) of this section, no later than 21
days after the event occurs, with an
update no later than 21 days after the
creditor waives the violation, or the
creditor imposes sanctions or pen-
alties, including sanctions or penalties
imposed in exchange for or as a result
of granting the waiver. For a monetary
judgment subject to appeal or under
appeal described in paragraph (d)(2)(v)
of this section, no later than 21 days
after the court enters the judgment,
with an update no later than 21 days
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after the appeal is filed or the period
for appeal expires without a notice of
appeal being filed. If an appeal is filed,
no later than 21 days after the decision
on the appeal is issued.

(x) For the non-Federal educational
assistance funds provision in paragraph
(c)(2)(vii) of this section, no later than
45 days after the end of the institu-
tion’s fiscal year, as provided in
§668.28(c)(3).

(xi) For an institution or entity that
has submitted an application for a
change in ownership under 34 CFR
600.20 that is required to pay a debt or
incurs a liability from a settlement,
arbitration proceeding, final judgment
in a judicial proceeding, or a deter-
mination arising from an administra-
tive proceeding described in paragraph
(©)(2)(1)(B) or (C) of this section, the in-
stitution must report this no later
than 21 days after the action. The re-
porting requirement in this paragraph
(£)(1)(xi) is applicable to any action de-
scribed in this section occurring
through the end of the second full fis-
cal year after the change in ownership
has occurred.

(xii) For a discontinuation of aca-
demic programs described in paragraph
(d)(7) of this section, no later than 21
days after the discontinuation of pro-
grams.

(xiii) For a failure to meet any of the
standards in paragraph (b) of this sec-
tion, no later than 21 days after the in-
stitution ceases to meet the standard.

(xiv) For a declaration of financial
exigency, no later than 21 days after
the institution communicates its dec-
laration to a Federal, State, Tribal, or
foreign governmental agency or its ac-
crediting agency.

(xv) If the institution, or an owner or
affiliate of the institution that has the
power, by contract or ownership inter-
est, to direct or cause the direction of
the management of policies of the in-
stitution, files for a State or Federal
receivership, or an equivalent pro-
ceeding under foreign law, or has en-
tered against it an order appointing a
receiver or appointing a person of simi-
lar status under foreign law, no later
than 21 days after either the filing for
receivership or the order appointing a

536



Ofc. of Postsecondary Educ., Education

receiver or appointing a person of simi-
lar status under foreign law, as appli-
cable.

(xvi) The institution closes locations
that enroll more than 25 percent of its
students no later than 21 days after the
closure that meets or exceeds the
thresholds in this paragraph (f)(1)(xvi).

(xvii) If the institution is directly or
indirectly owned at least 50 percent by
an entity whose securities are listed on
a domestic or foreign exchange, and
the entity discloses in a public filing
that it is under investigation for pos-
sible violations of State, Federal, or
foreign law, no later than 21 days after
the public filing.

(xviii) For any other event or condi-
tion that is likely to have a significant
adverse condition on the financial con-
dition of the institution, no later than
21 days after the event or condition oc-
curs.

(2) The Department may take an ad-
ministrative action under paragraph (i)
of this section against an institution,
or determine that the institution is not
financially responsible, if it fails to
provide timely notice to the Depart-
ment as provided under paragraph (f)(1)
of this section, or fails to respond,
within the timeframe specified by the
Department, to any determination
made, or request for information, by
the Department under paragraph (f)(3)
of this section.

(3)(Q) In its timely notice to the De-
partment under this paragraph (f), or
in its response to a determination by
the Department that the institution is
not financially responsible because of a
triggering event under paragraph (c) or
(d) of this section that does not have a
notice requirement set forth in this
paragraph (f), in accordance with pro-
cedures established by the Department,
the institution may—

(A) Show that the creditor waived a
violation of a loan agreement under
paragraph (d)(2) of this section. How-
ever, if the creditor imposes additional
constraints or requirements as a condi-
tion of waiving the violation, or im-
poses penalties or requirements under
paragraph (d)(2)(ii) of this section, the
institution must identify and describe
those penalties, constraints, or require-
ments and demonstrate that complying
with those actions will not signifi-
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cantly affect the institution’s ability
to meet its financial obligations;

(B) Show that the triggering event
has been resolved, or for obligations re-
sulting from monetary judgments,
awards, settlements, or administrative
determinations that arise under para-
graph (¢)(2)(1)(A) or (D) of this section,
that the institution can demonstrate
that insurance will cover all of the ob-
ligation, or for purposes of recalcula-
tion under paragraph (e) of this sec-
tion, that insurance will cover a por-
tion of the obligation; or

(C) Explain or provide information
about the conditions or circumstances
that precipitated a triggering event
under paragraph (d) of this section that
demonstrates that the triggering event
has not had, or will not have, a signifi-
cant adverse effect on the financial
condition of the institution.

(ii) The Department will consider the
information provided by the institu-
tion in its notification of the trig-
gering event in determining whether to
issue a determination that the institu-
tion is not financially responsible.

(g) Public institutions. (1) The Depart-
ment considers a domestic public insti-
tution to be financially responsible if
the institution—

(i) Notifies the Department that it is
designated as a public institution by
the State, local, or municipal govern-
ment entity, Tribal authority, or other
government entity that has the legal
authority to make that designation;
and

(ii) Provides a letter or other docu-
mentation acceptable to the Depart-
ment and signed by an official of that
government entity confirming that the
institution is a public institution and
is backed by the full faith and credit of
the government entity in the following
circumstances—

(A) Before the institution’s initial
certification as a public institution;

(B) Upon a change in ownership and
request to be recognized as a public in-
stitution; or

(C) Upon request by the Department,
which could include during the recer-
tification of a public institution;

(iii) Is not subject to a condition of
past performance under §668.174; and
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(iv) Is not subject to an automatic
mandatory triggering event as de-
scribed in paragraph (c) of this section
or a discretionary triggering event as
described in paragraph (d) of this sec-
tion that the Department determines
will have a significant adverse effect
on the financial condition of the insti-
tution.

(2) The Department considers a for-
eign public institution to be finan-
cially responsible if the institution—

(i) Notifies the Department that it is
designated as a public institution by
the country or other government enti-
ty that has the legal authority to
make that designation; and

(ii) Provides a letter or other docu-
mentation acceptable to the Depart-
ment and signed by an official of that
country or other government entity
confirming that the institution is a
public institution and is backed by the
full faith and credit of the country or
other government entity. This letter or
other documentation must be sub-
mitted before the institution’s initial
certification, upon a change in owner-
ship and request to be recognized as a
public institution, and for the first re-
certification of a public institution
after July 1, 2024. Thereafter, the letter
or other documentation must be sub-
mitted in the following cir-
cumstances—

(A) When the institution submits an
application for re-certification fol-
lowing any period of provisional cer-
tification;

(B) Within 10 business days following
a change in the governmental status of
the institution whereby the institution
is no longer backed by the full faith
and credit of the government entity; or

(C) Upon request by the Department;

(iii) Is not subject to a condition of
past performance under §668.174; and

(iv) Is not subject to an automatic
mandatory triggering event as de-
scribed in paragraph (c) of this section
or a discretionary triggering event as
described in paragraph (d) of this sec-
tion that the Department determines
will have a significant adverse effect
on the financial condition of the insti-
tution.

(h) Audit opinions and disclosures.
Even if an institution satisfies all of
the general standards of financial re-
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sponsibility under paragraph (b) of this
section, the Department does not con-
sider the institution to be financially
responsible if the institution’s audited
financial statements—

(1) Include an opinion expressed by
the auditor that was an adverse, quali-
fied, or disclaimed opinion, unless the
Department determines that the ad-
verse, qualified, or disclaimed opinion
does not have a significant bearing on
the institution’s financial condition; or

(2) Include a disclosure in the notes
to the institution’s or entity’s audited
financial statements about the institu-
tion’s or entity’s diminished liquidity,
ability to continue operations, or abil-
ity to continue as a going concern, un-
less the Department determines that
the diminished liquidity, ability to
continue operations, or ability to con-
tinue as a going concern has been alle-
viated. The Department may conclude
that diminished liquidity, ability to
continue operations, or ability to con-
tinue as a going concern has not been
alleviated even if the disclosure pro-
vides that those concerns have been al-
leviated.

(i) Administrative actions. If the De-
partment determines that an institu-
tion is not financially responsible
under the standards and provisions of
this section or under an alternative
standard in §668.175, or the institution
does not submit its financial state-
ments and compliance audits by the
date and in the manner required under
§668.23, the Department may—

(1) Initiate an action under subpart G
of this part to fine the institution, or
limit, suspend, or terminate the insti-
tution’s participation in the title IV,
HEA programs;

(2) For an institution that is provi-
sionally certified, take an action
against the institution under the pro-
cedures established in §668.13(d); or

(3) Deny the institution’s application
for certification or recertification to
participate in the title IV, HEA pro-
grams.

[84 FR 49911, Sept. 23, 2019, as amended at 85
FR 54818, Sept. 2, 2020; 87 FR 65495, Oct. 28,
2022; 88 FR 74702, Oct. 31, 2023]

§668.172 Financial ratios.

(a) Appendices A and B, ratio method-
ology. As provided under appendices A
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and B to this subpart, the Secretary
determines an institution’s composite
score by—

(1) Calculating the result of its Pri-
mary Reserve, Equity, and Net Income
ratios, as described under paragraph (b)
of this section;

(2) Calculating the strength factor
score for each of those ratios by using
the corresponding algorithm;

(3) Calculating the weighted score for
each ratio by multiplying the strength
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factor score by its
weighting percentage;

(4) Summing the resulting weighted
scores to arrive at the composite score;
and

(6) Rounding the composite score to
one digit after the decimal point.

(b) Ratios. The Primary Reserve, Eq-
uity, and Net Income ratios are defined
under appendix A to this subpart for
proprietary institutions, and under ap-
pendix B to this subpart for private
non-profit institutions.

corresponding
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(1) The ratios for proprietary institutions are:

(i) Primary Reserve Ratio

Adjusted Equity

Total Expenses and Losses
(ii) Equity Ratio

Modified Equity

Modified Assets

(iii) Net Income Ratio

Income Before Taxes

Total Revenue and Gains

(2) The ratios for private non-profit institutions
are:

(i) Primary Reserve Ratio

Expendable Net Assets

Total Expenses without Donor Restrictions and Losses without
Donor Restrictions

(ii) Equity Ratio

Modified Net Assets

Modified Assets

(iii) Net Income Ratio

Change in Net Assets without Donor Restrictions

Total Revenue without Donor Restrictions and Gains without Donor
Restrictions

(c) Excluded items. In calculating an under Accounting Standards Codifica-
institution’s ratios, the Secretary— tion 205, prior period adjustments, the
(1) Generally excludes income or
losses from discontinued operations
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cumulative effect of changes in ac-
counting principles, and the effect of
changes in accounting estimates;

(2) May include or exclude the effects
of questionable accounting treatments,
such as excessive capitalization of mar-
keting costs;

(3) Excludes all unsecured or
uncollateralized related-party receiv-
ables;

(4) Excludes all intangible assets de-
fined as intangible in accordance with
generally accepted accounting prin-
ciples; and

(5) Excludes from the ratio calcula-
tions Federal funds provided to an in-
stitution by the Secretary under pro-
gram authorized by the HEA only if—

(i) In the notes to the institution’s
audited financial statement, or as a
separate attestation, the auditor dis-
closes by name and CFDA number, the
amount of HEA program funds reported
as expenses in the Statement of Activi-
ties for the fiscal year covered by that
audit or attestation; and

(ii) The institution’s composite score,
as determined by the Secretary, is less
than 1.5 before the reported expenses
arising from those HEA funds are ex-
cluded from the ratio calculations.

(d) Accounting for operating leases. The
Secretary accounts for operating leases
by—

(1) Applying FASB Accounting
Standards Update (ASU) 2016-02, Leases
(Topic 842) to all leases the institution
has entered into on or after December
15, 2018 (post-implementation oper-
ating/financing leases), as specified in
the Supplemental Schedule (see Sec-
tion 2 of Appendix A to this subpart
and Section 2 of Appendix B to this
subpart);

(2) Treating leases the institution en-
tered into prior to December 15, 2018
(pre-implementation operating/financ-
ing leases), as they would have been
treated prior to the requirements of
ASU 2016-02, as long as the institution
provides information about those
leases on the Supplemental Schedule
and a note in, or on the face of, its au-
dited financial statements; and

(3) Accounting for any adjustments,
such as any options exercised by the
institution to extend the life of a pre-
implementation operating/finance
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lease, as post-implementation oper-
ating/finance leases.

(e) Incorporation by reference. The ma-
terial listed in this paragraph (e) is in-
corporated by reference into this sec-
tion with the approval of the Director
of the Federal Register under 5 U.S.C.
552(a) and 1 CFR part 51. This incorpo-
ration by reference (IBR) material is
available for inspection at U.S. Depart-
ment of Education and at the National
Archives and Records Administration
(NARA). Contact U.S. Department of
Education at: Office of the General
Counsel, 400 Maryland Avenue SW,
Room 2C-136, Washington DC 20202;
phone: (202) 401-6000, hittps://
www’2.ed.gov/about/offices/list/ogc/
index.html?src=oc. For information on
the availability of this material at
NARA, contact the Office of the Fed-
eral Register—email:
fr.inspection@nara.gov; website:
www.archives.gov/federal-register/cfr/ibr-
locations.html. The material may be ob-
tained from the Financial Accounting
Standards Board (FASB), 401 Merritt 7,
P.O. Box 5116, Norwalk, CT 06856-5116;
(203) 847-0700; www.fasb.org.

(1) Accounting Standards Update
(ASU) 2016-02, Leases (Topic 842), (Feb-
ruary 2016).

(2) Accounting Standards Codifica-
tion (ASC) 205, Presentation of Finan-
cial Statements, Updated through Au-
gust 9, 2021 (with taxonomy revisions
as of January 26, 2022).

(Approved by the Office of Management and
Budget under control number 1845-0022)

[62 FR 62877, Nov. 25, 1997, as amended at 63
FR 40348, July 28, 1998; 65 FR 65637, Nov. 1,
2000; 84 FR 49913, Sept. 23, 2019; 87 FR 63693,
Oct. 20, 2022]

§668.173 Refund reserve standards.

(a) General. The Secretary considers
that an institution has sufficient cash
reserves, as required under
§668.171(b)(2), if the institution—

(1) Satisfies the requirements for a
public institution under §668.171(c)(1);

(2) Is located in a State that has a
tuition recovery fund approved by the
Secretary and the institution contrib-
utes to that fund; or

(3) Returns, in a timely manner as
described in paragraph (b) of this sec-
tion, unearned title IV, HEA program
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funds that it is responsible for return-
ing under the provisions of §668.22 for a
student that withdrew from the insti-
tution.

(b) Timely return of title IV, HEA pro-
gram funds. In accordance with proce-
dures established by the Secretary or
FFEL Program lender, an institution
returns unearned title IV, HEA pro-
gram funds timely if—

(1) The institution deposits or trans-
fers the funds into the bank account it
maintains under §668.163 no later than
45 days after the date it determines
that the student withdrew;

(2) The institution initiates an elec-
tronic funds transfer (EFT) no later
than 45 days after the date it deter-
mines that the student withdrew;

(3) The institution initiates an elec-
tronic transaction, no later than 45
days after the date it determines that
the student withdrew, that informs a
FFEL lender to adjust the borrower’s
loan account for the amount returned;
or

(4) The institution issues a check no
later than 45 days after the date it de-
termines that the student withdrew.
An institution does not satisfy this re-
quirement if—

(i) The institution’s records show
that the check was issued more than 45
days after the date the institution de-
termined that the student withdrew; or

(ii) The date on the cancelled check
shows that the bank used by the Sec-
retary or FFEL Program lender en-
dorsed that check more than 60 days
after the date the institution deter-
mined that the student withdrew.

(c) Compliance thresholds. (1) An insti-
tution does not comply with the re-
serve standard under §668.173(a)(3) if, in
a compliance audit conducted under
§668.23, an audit conducted by the Of-
fice of the Inspector General, or a pro-
gram review conducted by the Depart-
ment or guaranty agency, the auditor
or reviewer finds—

(i) In the sample of student records
audited or reviewed that the institu-
tion did not return unearned title IV,
HEA program funds within the time-
frames described in paragraph (b) of
this section for 5% or more of the stu-
dents in the sample. (For purposes of
determining this percentage, the sam-
ple includes only students for whom
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the institution was required to return
unearned funds during its most re-
cently completed fiscal year.); or

(ii) A material weakness or report-
able condition in the institution’s re-
port on internal controls relating to
the return of unearned title IV, HEA
program funds.

(2) The Secretary does not consider
an institution to be out of compliance
with the reserve standard under
§668.173(a)(3) if the institution is cited
in any audit or review report because it
did not return unearned funds in a
timely manner for one or two students,
or for less than 5% of the students in
the sample referred to in paragraph
(c)(1)() of this section.

(d) Letter of credit. (1) Except as pro-
vided under paragraph (e)(1) of this sec-
tion, an institution that can satisfy the
reserve standard only under paragraph
(a)(3) of this section, must submit an
irrevocable letter of credit acceptable
and payable to the Secretary if a find-
ing in an audit or review shows that
the institution exceeded the compli-
ance thresholds in paragraph (c) of this
section for either of its two most re-
cently completed fiscal years.

(2) The amount of the letter of credit
required under paragraph (d)(1) of this
section is 25 percent of the total
amount of unearned title IV, HEA pro-
gram funds that the institution was re-
quired to return under §668.22 during
the institution’s most recently com-
pleted fiscal year.

(3) An institution that is subject to
paragraph (d)(1) of this section must
submit to the Secretary a letter of
credit no later than 30 days after the
earlier of the date that—

(i) The institution is required to sub-
mit its compliance audit;

(ii) The Office of the Inspector Gen-
eral issues a final audit report;

(iii) The designated department offi-
cial issues a final program review de-
termination;

(iv) The Department issues a prelimi-
nary program review report or draft
audit report, or a guaranty agency
issues a preliminary report showing
that the institution did not return un-
earned funds for more than 10% of the
sampled students; or

(v) The Secretary sends a written no-
tice to the institution requesting the
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letter of credit that explains why the
institution has failed to return un-
earned funds in a timely manner.

(e) Exceptions. With regard to the let-
ter of credit described in paragraph (d)
of this section—

(1) An institution
submit the letter
amount calculated under paragraph
(d)(2) of this section is less than $5,000
and the institution can demonstrate
that it has cash reserves of at least
$5,000 available at all times.

(2) An institution may delay submit-
ting the letter of credit and request the
Secretary to reconsider a finding made
in its most recent audit or review re-
port that it failed to return unearned
title IV, HEA program funds in a time-
ly manner if—

(i)(A) The institution submits docu-
ments showing that the unearned title
IV, HEA program funds were not re-
turned in a timely manner solely be-
cause of exceptional circumstances be-
yond the institution’s control and that
the institution would not have exceed-
ed the compliance thresholds under
paragraph (c)(1) of this section had it
not been for these exceptional -cir-
cumstances; or

(B) The institution submits docu-
ments showing that it did not fail to
make timely refunds as provided under
paragraphs (b) and (c) of this section;
and

(ii) The institution’s request, along
with the documents described in para-
graph (e)(2)(i) of this section, is sub-
mitted to the Secretary no later than
the date it would otherwise be required
to submit a letter of credit under para-
graph (d)(3).

(3) If the Secretary denies the insti-
tution’s request under paragraph (e)(2)
of this section, the Secretary notifies
the institution of the date it must sub-
mit the letter of credit.

(f) State tuition recovery funds. In de-
termining whether to approve a State’s
tuition recovery fund, the Secretary
considers the extent to which that
fund—

(1) Provides refunds to both in-State
and out-of-State students;

(2) Allocates all refunds in accord-
ance with the order required under
§668.22; and

does not have to
of credit if the
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(3) Provides a reliable mechanism for
the State to replenish the fund should
any claims arise that deplete the fund’s
assets.

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95-452, 92 Stat. 1101-1109)

(Approved by the Office of Management and
Budget under control number 1845-0022)

[62 FR 62877, Nov. 25, 1997, as amended at 63
FR 40348, July 28, 1998; 64 FR 59042, Nov. 1,
1999; 67 FR 67074, Nov. 1, 2003; 71 FR 45696,
Aug. 9, 2006]

§668.174 Past performance.

(a) Past performance of an institution.
An institution is not financially re-
sponsible if the institution—

(1) Has been limited, suspended, ter-
minated, or entered into a settlement
agreement to resolve a limitation, sus-
pension, or termination action initi-
ated by the Secretary or a guaranty
agency, as defined in 34 CFR part 682,
within the preceding five years;

(2) In either of its two most recently
submitted compliance audits had a
final audit determination or in a De-
partmentally issued report, including a
final program review determination re-
port, issued in its current fiscal year or
either of its preceding two fiscal years,
had a program review finding that re-
sulted in the institution’s being re-
quired to repay an amount greater
than five percent of the funds that the
institution received under the title IV,
HEA programs during the year covered
by that audit or program review;

(3) Has been cited during the pre-
ceding five years for failure to submit
in a timely fashion acceptable compli-
ance and financial statement audits re-
quired under this part, or acceptable
audit reports required under the indi-
vidual title IV, HEA program regula-
tions; or

(4) Has failed to resolve satisfactorily
any compliance problems identified in
audit or program review reports based
upon a final decision of the Secretary
issued pursuant to subpart G or H of
this part.

(b) Past performance of persons or enti-
ties affiliated with an institution. (1)(1)
Except as provided in paragraph (b)(2)
of this section, an institution is not fi-
nancially responsible if a person or en-
tity who exercises substantial owner-
ship or control over the institution, as
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described under 34 CFR 600.31, or any
member or members of that person’s
family alone or together—

(A) Exercises or exercised substantial
ownership or control over another in-
stitution or a third-party servicer that
owes a liability for a violation of a
title IV, HEA program requirement;

(B) Exercised substantial ownership
or control over another institution
that closed without a viable teach-out
plan or agreement approved by the in-
stitution’s accrediting agency and
faithfully executed by the institution;
or

(C) Owes a liability for a violation of
a title IV, HEA program requirement;
and

(ii) That person, entity, family mem-
ber, institution, or servicer does not
demonstrate that the liability is being
repaid in accordance with an agree-
ment with the Secretary.

(2) The Secretary may determine
that an institution is financially re-
sponsible, even if the institution is not
otherwise financially responsible under
paragraph (b)(1) of this section, if—

(i) The institution notifies the De-
partment, within the time permitted
and as provided under 34 CFR 600.21,
that the person or entity referenced in
paragraph (b)(1) of this section exer-
cises substantial control over the insti-
tution; and

(ii) The person or entity referenced in
paragraph (b)(1) of this section repaid
to the Secretary a portion of the appli-
cable liability, and the portion repaid
equals or exceeds the greater of—

(A) The total percentage of the own-
ership interest held in the institution
or third-party servicer that owes the li-
ability by that entity, person or any
member or members of that person’s
family, either alone or in combination
with one another;

(B) The total percentage of the own-
ership interest held in the institution
or servicer that owes the liability that
the entity, person or any member or
members of the person’s family, either
alone or in combination with one an-
other, represents or represented under
a voting trust, power of attorney,
proxy, or similar agreement; or

(C) Twenty-five percent, if the person
or any member of the person’s family
is or was a member of the board of di-
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rectors, chief executive officer, or
other executive officer of the institu-
tion or servicer that owes the liability,
or of an entity holding at least a 25
percent ownership interest in the insti-
tution that owes the liability; or

(iii) The applicable liability de-
scribed in paragraph (b)(1) of this sec-
tion is currently being repaid in ac-
cordance with a written agreement
with the Secretary; or

(iv) The institution demonstrates to
the satisfaction of the Secretary why—

(A) The person or entity who exer-
cises substantial control over the insti-
tution should nevertheless be consid-
ered to lack that control; or

(B) The person or entity who exer-
cises substantial control over the insti-
tution and each member of that per-
son’s family nevertheless does not or
did not exercise substantial control
over the institution or servicer that
owes the liability.

(3) An institution is not financially
responsible if an owner who exercises
substantial control, or the owner’s
spouse, has been in default on a Fed-
eral student loan, including parent
PLUS 1loans, in the preceding five
years, unless—

(i) The defaulted Federal student
loan has been fully repaid and five
yvears have elapsed since the repayment
in full;

(ii) The defaulted Federal student
loan has been approved for, and the
borrower is in compliance with, a reha-
bilitation agreement and has been cur-
rent for five consecutive years; or

(iii) The defaulted Federal student
loan has been discharged, canceled, or
forgiven by the Department.

(c) Ownership interest. (1) An owner-
ship interest is defined in 34 CFR
600.31(b).

(2) The term ‘‘ownership interest”
does not include any share of the own-
ership or control of, or any right to
share in the proceeds of the operation
of a profit-sharing plan, provided that
all employees are covered by the plan.

(3) The Secretary generally considers
a person or entity to exercise substan-
tial control over an institution or
third-party servicer if the person or en-
tity—
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(i) Directly or indirectly holds at
least a 25 percent ownership interest in
the institution or servicer;

(ii) Holds, together with other mem-
bers of his or her family, at least a 25
percent ownership interest in the insti-
tution or servicer;

(iii) Represents, either alone or to-
gether with other persons under a vot-
ing trust, power of attorney, proxy, or
similar agreement, one or more persons
who hold, either individually or in
combination with the other persons
represented or the person representing
them, at least a 25 percent ownership
in the institution or servicer; or

(iv) Is a member of the board of di-
rectors, a general partner, the chief ex-
ecutive officer, or other executive offi-
cer of—

(A) The institution or servicer; or

(B) An entity that holds at least a 25
percent ownership interest in the insti-
tution or servicer.

(4) ‘“Family member” is defined in
§600.21(f) of this chapter.

(Approved by the Office of Management and
Budget under control number 1840-0537)

[62 FR 62877, Nov. 25, 1997, as amended at 63
FR 40348, 40349, July 28, 1998; 67 FR 67075,
Nov. 1, 2002; 85 FR 54818, Sept. 2, 2020; 88 FR
74707, Oct. 31, 2023]

§668.175 Alternative standards and re-
quirements.

(a) General. An institution that is not
financially responsible under the gen-
eral standards and provisions in
§668.171, may begin or continue to par-
ticipate in the title IV, HEA programs
by qualifying under an alternate stand-
ard set forth in this section.

(b) Letter of credit or cash escrow alter-
native for new institutions. A new insti-
tution that is not financially respon-
sible solely because the Department
determines that its composite score is
less than 1.5, qualifies as a financially
responsible institution by submitting
an irrevocable letter of credit that is
acceptable and payable to the Depart-
ment, or providing other financial pro-
tection described under paragraph
(h)(2)(i) of this section, for an amount
equal to at least one-half of the
amount of title IV, HEA program funds
that the Department determines the
institution will receive during its ini-
tial year of participation. A new insti-
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tution is an institution that seeks to
participate for the first time in the
title IV, HEA programs.

(c) Financial protection alternative for
participating institutions. A partici-
pating institution that is not finan-
cially responsible, either because it
does not satisfy one or more of the
standards of financial responsibility
under §668.171(b), (c), or (d), or because
of an audit opinion or disclosure about
the institution’s liquidity, ability to
continue operations, or ability to con-
tinue as a going concern described
under §668.171(h), qualifies as a finan-
cially responsible institution by sub-
mitting an irrevocable letter of credit
that is acceptable and payable to the
Department, or providing other finan-
cial protection described under para-
graph (h)(2)(i) of this section, for an
amount determined by the Department
that is not less than one-half of the
title IV, HEA program funds received
by the institution during its most re-
cently completed fiscal year, except
that this paragraph (c) does not apply
to a public institution. For purposes of
a failure under §668.171(b)(2) or (3), the
institution must also remedy the
issue(s) that gave rise to the failure to
the Department’s satisfaction.

(d) Zone alternative. (1) A partici-
pating institution that is not finan-
cially responsible solely because the
Department determines that its com-
posite score under §668.172 is less than
1.5 may participate in the title IV,
HEA programs as a financially respon-
sible institution for no more than three
consecutive years, beginning with the
year in which the Department deter-
mines that the institution qualifies
under the alternative in this paragraph
(d).

(i)(A) An institution qualifies ini-
tially under this alternative if, based
on the institution’s audited financial
statements for its most recently com-
pleted fiscal year, the Department de-
termines that its composite score is in
the range from 1.0 to 1.4; and

(B) An institution continues to qual-
ify under this alternative if, based on
the institution’s audited financial
statements for each of its subsequent
two fiscal years, the Department deter-
mines that the institution’s composite
score is in the range from 1.0 to 1.4.
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(ii) An institution that qualified
under this alternative for three con-
secutive years, or for one of those
years, may not seek to qualify again
under this alternative until the year
after the institution achieves a com-
posite score of at least 1.5, as deter-
mined by the Department.

(2) Under the zone alternative, the
Department—

(i) Requires the institution to make
disbursements to eligible students and
parents, and to otherwise comply with
the provisions, under either the height-
ened cash monitoring or reimburse-
ment payment method described in
§668.162;

(ii) Requires the institution to pro-
vide timely information regarding any
of the following oversight and financial
events—

(A) Any event that causes the insti-
tution, or related entity as defined in
Accounting Standards Codification
(ASC) 850, to realize any liability that
was noted as a contingent liability in
the institution’s or related entity’s
most recent audited financial state-
ments; or

(B) In accordance with Accounting
Standards Update (ASU) No. 2015-01
and ASC 225 and taking into account
the environment in which the entity
operates, any losses that are unusual in
nature, meaning the underlying event
or transaction should possess a high
degree of abnormality and be of a type
clearly unrelated to, or only inciden-
tally related to, the ordinary and typ-
ical activities of the entity, taking
into account the environment in which
the entity operates; infrequently occur,
meaning the underlying event or trans-
action should be of a type that would
not reasonably be expected to recur in
the foreseeable future; or both;

(iii) May require the institution to
submit its financial statement and
compliance audits earlier than the
time specified under §668.23(a)(4); and

(iv) May require the institution to
provide information about its current
operations and future plans.

(3) Under the zone alternative, the in-
stitution must—

(i) For any oversight or financial
event described in paragraph (d)(2)(ii)
of this section for which the institu-
tion is required to provide information,
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in accordance with procedures estab-
lished by the Department, notify the
Department no later than 10 days after
that event occur; and

(ii) As part of its compliance audit,
require its auditor to express an opin-
ion on the institution’s compliance
with the requirements under the zone
alternative in this paragraph (d), in-
cluding the institution’s administra-
tion of the payment method under
which the institution received and dis-
bursed title IV, HEA program funds.

(4) If an institution fails to comply
with the requirements under paragraph
(d)(2) or (3) of this section, the Depart-
ment may determine that the institu-
tion no longer qualifies under the al-
ternative in this paragraph (d).

(e) [Reserved]

(f) Provisional certification alternative.
(1) The Department may permit an in-
stitution that is not financially respon-
sible to participate in the title IV, HEA
programs under a provisional certifi-
cation for no more than three consecu-
tive years if—

(i) The institution is not financially
responsible because it does not satisfy
the general standards under §668.171(b),
its recalculated composite score under
§668.171(e) is less than 1.0, it is subject
to an action or event under §668.171(c),
or an action or event under paragraph
(d) of this section has a significant ad-
verse effect on the institution as deter-
mined by the Department, or because
of an audit opinion or going concern
disclosure described in §668.171(h); or

(ii) The institution is not financially
responsible because of a condition of
past performance, as provided under
§668.174(a), and the institution dem-
onstrates to the Department that it
has satisfied or resolved that condi-
tion; and

(2) Under the alternative in this para-
graph (f), the institution must—

(i) Provide to the Department an ir-
revocable letter of credit that is ac-
ceptable and payable to the Depart-
ment, or provide other financial pro-
tection described under paragraph (h)
of this section, for an amount deter-
mined by the Department that is not
less than 10 percent of the title IV,
HEA program funds received by the in-
stitution during its most recently com-
pleted fiscal year, except that this
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paragraph (f)(2)(i) does not apply to a
public institution that the Department
determines is backed by the full faith
and credit of the State or equivalent
governmental entity;

(i1) Remedy the issue(s) that gave
rise to its failure under §668.171(b)(2) or
(3) to the Department’s satisfaction;
and

(iii) Comply with the provisions
under the zone alternative, as provided
under paragraph (d)(2) and (3) of this
section.

(3) If at the end of the period for
which the Secretary provisionally cer-
tified the institution, the institution is
still not financially responsible, the
Secretary may again permit the insti-
tution to participate under a provi-
sional certification but the Secretary—

(i) May require the institution, or
one or more persons or entities that ex-
ercise substantial control over the in-
stitution, as determined under
§668.174(b)(1) and (c), or both, to pro-
vide to the Secretary financial guaran-
tees for an amount determined by the
Secretary to be sufficient to satisfy
any potential liabilities that may arise
from the institution’s participation in
the title IV, HEA programs;

(ii) May require one or more of the
persons or entities that exercise sub-
stantial control over the institution, as
determined under §668.174(b)(1) and (c),
to be jointly or severally liable for any
liabilities that may arise from the in-
stitution’s participation in the title IV,
HEA programs; and

(iii) May require the institution to
provide, or continue to provide, the fi-
nancial protection resulting from an
event described in §668.171(c) and (d)
until the institution meets the require-
ments of paragraph (f)(4) of this sec-
tion.

(4) The Secretary maintains the full
amount of financial protection pro-
vided by the institution under this sec-
tion until the Secretary first deter-
mines that the institution has—

(i) A composite score of 1.0 or greater
based on a review of the audited finan-
cial statements for the fiscal year in
which all liabilities from any event de-
scribed in §668.171(c) or (d) on which fi-
nancial protection was required; or

(i1) A recalculated composite score of
1.0 or greater, and any event or condi-
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tion described in §668.171(c) or (d) has
ceased to exist.

(g) Provisional certification alternative
for persons or entities owing liabilities. (1)
The Secretary may permit an institu-
tion that is not financially responsible
because the persons or entities that ex-
ercise substantial control over the in-
stitution owe a liability for a violation
of a title IV, HEA program require-
ment, to participate in the title IV,
HEA programs under a provisional cer-
tification only if—

(i)(A) The persons or entities that ex-
ercise substantial control, as deter-
mined under §668.174(b)(1) and (c),
repay or enter into an agreement with
the Secretary to repay the applicable
portion of that liability, as provided
under §668.174(b)(2)(ii); or

(B) The institution assumes that li-
ability, and repays or enters into an
agreement with the Secretary to repay
that liability;

(ii) The institution satisfies the gen-
eral standards and provisions of finan-
cial responsibility under §668.171(b) and
(d)(1), except that institution must
demonstrate that it was current on its
debt payments and has met all of its fi-
nancial obligations, as required under
§668.171 (b)(3) and (b)(4), for its two
most recent fiscal years; and

(iii) The institution submits to the
Secretary an irrevocable letter of cred-
it that is acceptable and payable to the
Secretary, for an amount determined
by the Secretary that is not less than
10 percent of the title IV, HEA program
funds received by the institution dur-
ing its most recently completed fiscal
year.

(2) Under this alternative, the Sec-
retary—

(i) Requires the institution to comply
with the provisions under the zone al-
ternative, as provided under paragraph
(d) (2) and (3) of this section;

(ii) May require the institution, or
one or more persons or entities that ex-
ercise substantial control over the in-
stitution, or both, to submit to the
Secretary financial guarantees for an
amount determined by the Secretary
to be sufficient to satisfy any potential
liabilities that may arise from the in-
stitution’s participation in the title IV,
HEA programs; and
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(iii) May require one or more of the
persons or entities that exercise sub-
stantial control over the institution to
be jointly or severally liable for any li-
abilities that may arise from the insti-
tution’s participation in the title IV,
HEA programs.

(h) Financial protection. (1) In accord-
ance with procedures established by
the Secretary or as part of an agree-
ment with an institution under this
section, the Secretary may use the
funds from that financial protection to
satisfy the debts, liabilities, or reim-
bursable costs, including costs associ-
ated with teach-outs as allowed by the
Department, owed to the Secretary
that are not otherwise paid directly by
the institution.

(2) In lieu of submitting a letter of
credit for the amount required by the
Secretary under this section, the Sec-
retary may permit an institution to—

(i) Provide the amount required in
the form of other surety or financial
protection that the Secretary specifies
in a document published in the FED-
ERAL REGISTER;

(ii) Provide cash for the amount re-
quired; or

(iii) Enter into an arrangement under
which the Secretary offsets the amount
of title IV, HEA program funds that an
institution has earned in a manner
that ensures that, no later than the
end of a six to twelve-month period se-
lected by the Secretary, the amount
offset equals the amount of financial
protection the institution is required
to provide. The Secretary provides to
the institution any funds not used for
the purposes described in paragraph
(h)(1) of this section during the period
covered by the agreement, or provides
the institution any remaining funds if
the institution subsequently submits
other financial protection for the
amount originally required.

(i) Incorporation by reference. The ma-
terial listed in this paragraph (i) is in-
corporated by reference into this sec-
tion with the approval of the Director
of the Federal Register under 5 U.S.C.
562(a) and 1 CFR part 51. This incorpo-
ration by reference (IBR) material is
available for inspection at U.S. Depart-
ment of Education and at the National
Archives and Records Administration
(NARA). Contact U.S. Department of

34 CFR Ch. VI (7-1-25 Edition)

Education at: Office of the General
Counsel, 400 Maryland Avenue SW,
Room 2C-136, Washington, DC 20202;
phone: (202) 401-6000; https://
www.ed.gov/about/offices/list/ogc/

index.html?src=oc. For information on
the availability of this material at

NARA, visit www.archives.gov/federal-
register/cfr/ibr-locations or email
fr.inspection@nara.gov. The material

may be obtained from the Financial
Accounting Standards Board (FASB),
401 Merritt 7, P.O. Box 5116, Norwalk,
CT 06856-5116; (203) 847-0700;
www.fasb.org<.

(1) Accounting Standards Codifica-
tion (ASC) 850, Related Party Disclo-
sures, Updated through September 10,
2018.

(2) [Reserved]

[62 FR 62877, Nov. 25, 1997, as amended at 63
FR 40348, 40349, July 28, 1998; 81 FR 76075,
Nov. 1, 2016; 84 FR 49913, Sept. 23, 2019; 87 FR
63695, Oct. 20, 2022; 88 FR 74707, Oct. 31, 2023]

§668.176 Change in ownership.

(a) Purpose. To continue participa-
tion in the title IV, HEA programs dur-
ing and following a change in owner-
ship, institutions must meet the finan-
cial responsibility requirements in this
section.

(b) Materially complete application. To
meet the requirements of a materially
complete application under 34 CFR
600.20(g)(3)(iii) and (iv)—

(1) An institution undergoing a
change in ownership and control as
provided under 34 CFR 600.31 must sub-
mit audited financial statements of its
two most recently completed fiscal
years prior to the change in ownership,
at the level of the change in ownership
or the level of financial statements re-
quired by the Department, that are
prepared and audited in accordance
with the requirements of §668.23(d); and

(2) The institution must submit au-
dited financial statements of the insti-
tution’s new owner’s two most recently
completed fiscal years prior to the
change in ownership that are prepared
and audited in accordance with the re-
quirements of §668.23 at the highest
level of unfractured ownership or at
the level required by the Department.
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(i) If the institution’s new owner does
not have two years of acceptable au-
dited financial statements, the institu-
tion must provide financial protection
in the form of a letter of credit or cash
to the Department in the amount of 25
percent of the title IV, HEA program
funds received by the institution dur-
ing its most recently completed fiscal
year;

(ii) If the institution’s new owner
only has one year of acceptable finan-
cial statements, the institution must
provide financial protection in the
form of a letter of credit or cash to the
Department in the amount of 10 per-
cent of the title IV, HEA program
funds received by the institution dur-
ing its most recently completed fiscal
year; or

(iii) For an entity where no indi-
vidual new owner obtains control, but
the combined ownership of the new
owners is equal to or exceeds the own-
ership share of the existing ownership,
financial protection in the form of a
letter of credit or cash to the Depart-
ment in the amount of 25 percent of the
title IV, HEA program funds received
by the institution during its most re-
cently completed fiscal year, based on
the combined ownership share of the
new owners, except for any new owner
that submits two years or one year of
acceptable audited financial state-
ments as described in paragraphs
(b)(2)(1) and (ii) of this section.

(3) The institution must meet the fi-
nancial responsibility requirements in
this paragraph (b)(3). In general, the
Department considers an institution to
be financially responsible only if it—

(i) For a for-profit institution evalu-
ated at the ownership level required by
the Department for the new owner—

(A) Has not had operating losses in
either or both of its two latest fiscal
years that in sum result in a decrease
in tangible net worth in excess of 10
percent of the institution’s tangible
net worth at the beginning of the first
year of the two-year period. The De-
partment may calculate an operating
loss for an institution by excluding
prior period adjustment and the cumu-
lative effect of changes in accounting
principle. For purposes of this section,
the calculation of tangible net worth
must exclude all related party ac-
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counts receivable/other assets and all
assets defined as intangible in accord-
ance with the composite score;

(B) Has, for its two most recent fiscal
years, a positive tangible net worth. In
applying the standard in this para-
graph (b)(3)(ii)(B), a positive tangible
net worth occurs when the institution’s
tangible assets exceed its liabilities.
The calculation of tangible net worth
excludes all related party accounts re-
ceivable/other assets and all assets
classified as intangible in accordance
with the composite score; and

(C) Has a passing composite score and
meets the other financial requirements
of this subpart for its most recently
completed fiscal year.

(ii) For a nonprofit institution evalu-
ated at the ownership level required by
the Department for the new owner—

(A) Has, at the end of its two most re-
cent fiscal years, positive net assets
without donor restrictions. The De-
partment will exclude all related party
receivables/other assets from net assets
without donor restrictions and all as-
sets classified as intangibles in accord-
ance with the composite score;

(B) Has not had an excess of net as-
sets without donor restriction expendi-
tures over net assets without donor re-
striction revenues over both of its two
latest fiscal years that results in a de-
crease exceeding 10 percent in either
the net assets without donor restric-
tions from the start to the end of the
two-year period or the net assets with-
out donor restriction in either one of
the two years. The Department may
exclude from net changes in fund bal-
ances for the operating loss calculation
prior period adjustment and the cumu-
lative effect of changes in accounting
principle. In calculating the net assets
without donor restriction, the Depart-
ment will exclude all related party ac-
counts receivable/other assets and all
assets classified as intangible in ac-
cordance with the composite score; and

(C) Has a passing composite score and
meets the other financial requirements
of this subpart for its most recently
completed fiscal year.

(iii) For a public institution, has its
liabilities backed by the full faith and
credit of a State or equivalent govern-
mental entity.
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(4) For a for-profit or nonprofit insti-
tution that is not financially respon-
sible under paragraph (b)(3) of this sec-
tion, provide financial protection in
the form of a letter of credit or cash in
an amount that is not less than 10 per-
cent of the prior year title IV, HEA
funding or an amount determined by
the Department, and follow the zone
requirements in §668.175(d).

(c) Acquisition debt. (1) Notwith-
standing any other provision in this
section, the Department may deter-
mine that the institution is not finan-
cially responsible following a change in
ownership if the amount of debt as-
sumed to complete the change in own-
ership requires payments (either peri-
odic or balloon) that are inconsistent
with available cash to service those
payments based on enrollments for the
period prior to when the payment is or
will be due.

(2) For a for-profit or nonprofit insti-
tution that is not financially respon-
sible under this section, provide finan-
cial protection in the form of a letter
of credit or cash in an amount that is
not less than 10 percent of the prior
year title IV, HEA funding or an
amount determined by the Depart-
ment, and follow the zone requirements
in §668.175(d).

(d) Terms of the extension. To meet the
requirements for a temporary provi-
sional program participation agree-
ment following a change in ownership,
as described in 34 CFR 600.20(h)(3)(i), an
institution must meet the following re-
quirements:

(1) For a proprietary institution or a
nonprofit institution—

(i) The institution must provide the
Department a same-day balance sheet
for a proprietary institution or a state-
ment of financial position for a non-
profit institution that shows the finan-
cial position of the institution under
its new owner, as of the day after the
change in ownership, and that meets
the following requirements:

(A) The same-day balance sheet or
statement of financial position must be
prepared in accordance with generally
accepted accounting principles (GAAP)
published by the Financial Accounting
Standards Board and audited in accord-
ance with generally accepted govern-
ment auditing standards (GAGAS) pub-

34 CFR Ch. VI (7-1-25 Edition)

lished by the U.S. Government Ac-
countability Office (GAO);

(B) As part of the same-day balance
sheet or statement of financial posi-
tion, the institution must include a
disclosure that includes all related-
party transactions, and such details as
would enable the Department to iden-
tify the related party in accordance
with the requirements of §668.23(d).
Such information must include, but is
not limited to, the name, location, and
description of the related entity, in-
cluding the nature and amount of any
transaction between the related party
and the institution, financial or other-
wise, regardless of when it occurred;

(C) Such balance sheet or statement
of financial position must be a consoli-
dated same-day financial statement at
the level of highest unfractured owner-
ship or at a level determined by the De-
partment for an ownership of less than
100 percent;

(D) The same-day balance sheet or
statement of financial position must
demonstrate an acid test ratio of at
least 1:1. The acid test ratio must be
calculated by adding cash and cash
equivalents to current accounts receiv-
able and dividing the sum by total cur-
rent liabilities. The calculation of the
acid test ratio must exclude all related
party receivables/other assets and all
assets classified as intangibles in ac-
cordance with the composite score;

(E) A proprietary institution’s same-
day balance sheet must demonstrate a
positive tangible net worth the day
after the change in ownership. A posi-
tive tangible net worth occurs when
the tangible assets exceed liabilities.
The calculation of tangible net worth
must exclude all related party ac-
counts receivable/other assets and all
assets classified as intangible in ac-
cordance with the composite score; and

(F) A nonprofit institution’s state-
ment of financial position must have
positive net assets without donor re-
striction the day after the change in
ownership. The calculation of net as-
sets without donor restriction must ex-
clude all related party accounts receiv-
able/other assets and all assets classi-
fied as intangible in accordance with
the composite score; and

(ii) If the institution fails to meet
the requirements in paragraphs (d)(1)(1)
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of this section, the institution must
provide financial protection in the
form of a letter of credit or cash to the
Department in the amount of at least
25 percent of the title IV, HEA program
funds received by the institution dur-
ing its most recently completed fiscal
year, or an amount determined by the
Department, and must follow the zone
requirements of §668.175(d); and

(2) For a public institution, the insti-
tution must have its liabilities backed
by the full faith and credit of a State,
or by an equivalent governmental enti-
ty, or must follow the requirements of

Pt. 668, Subpt. L, App. A

this section for a proprietary or non-
profit institution.

[88 FR 74709, Oct. 31, 2023]

§668.177 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
the subpart or the application of its
provisions to any person, act, or prac-
tice will not be affected thereby.

(Authority: 20 U.S.C. 1094, 1099¢c)

[81 FR 76076, Nov. 1, 2016. Redesignated at 88
FR 74709. Oct. 31, 2023]

APPENDIX A TO SUBPART L OF PART 668—RATIO METHODOLOGY FOR PROPRIETY
INSTITUTIONS

Appendix A: Ratio Methodology for Propriety Institutions

SECTION 1: Ratio and Ratio Terms

Primary Reserve Ratio Adjusted Equity

Total Expenses and Losses

Equity Ratio Modified Equity

Modified Assets

Net Income Ratio Income Before Taxes

Total Revenue and Gains

Total Expenses and Losses excludes income tax, di inued

not classified as an ing expense or change in accounting

P

principle and any losses on investments, post-employment and defined benefit pension plans and annuities. Any losses on investments
would be the net loss for the investments. Total Expenses and Losses includes the nonservice component of net periodic pension and

other post-employment plan expenses.

Modified Equity = (total owner’s equity) (i

gible assets) (

lated-party receivables)

Modified Assets = (total assets) ~(intangible assets) -(unsecured related-party receivables)

Income Before Taxes includes all revenues, gains, expenses and losses incurred by the school during the accounting period. Income

before taxes does not include income taxes, di inued

notcl

-

P

principle.

d as an op expense or changes in accounting

Total Revenues and Gains does not include positive income tax amounts, discontinued operations not classified as an operating gain, or change
in accounting principle (investment gains should be recorded net of investment losses).

* Unsecured related party receivables based on the related party disclosures as required by 34 C.F.R 668.23(d).

** The value of property. plant and includes

assets, and is net of accumulated

depreciation’amortization.

in progress and lease right-of-
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*#% All debt obtained for long-term purposes, not to exceed total net property, plant and equipment includes lease liabilities for lease right-of-use assets
and the short-term portion of the debt, up to the amount of net property, plant and equip and ion in progress short-term line of credits and
note payable, not to exceed total construction in progress. If an institution wishes to mclude the debt. including debt obtained through long-term lines
of credit in total debt obtained for long. the institution must include a discl in the fi ial tlul the debt, including lines
of credit exceeds twelve months and was uscd tn fund capitalized assets (i.c. property, plant and equip or capitali di per Generally
Accepted Accounting Principles (GAAP)). If an institution wishes to include short-term lines of credit or notes p;n,abk for ennstmctmn in progress,
the institution must include a disclosure in the notes of the fi ial The discl that must be p d for any debt to be used in
adjusted equity include the issue date, term, nature of capitalized amounts and amounts capitalized. Institutions that do not include debt in total debt
btained for long-t including long-term lines of credit. do not need to provide any addmoml disclosures other than those required by
GAAP. The debt ohlamcd fnr long-term purposes will be limited to only those amounts disclosed in the fi ial that were used to fund
capitalized assets. Any debt amount including long-term lmas of credit used to fund operations must be excluded from debt obtained for I 1

2
purposes. Any debt obtained for long-term y post ion must be directly iated with the property, plant and

T Juip acquired

with that debt. In d ining the amount of impl i pmpcﬂv plant :md eqmpmenl to include in lhe pnman. reserve ratio, the Department
will use the lesser of the property, plant and equip minus d ion or other reductions or the qualified debt obtained for long-term
pury minus any pay: or other reductions as the amount of debt obtained for long-term purposes in determining the amount of pre-

implementation property, plant and equipment that should be included in the primary reserve ratio.

The bnsn for the pre-implementation pmpeny pl:ml and cqulpmem and qualified debt obtained for long-term purposes will be the amounts reported in

the i ions most recently P ion to the Department prior to the effective date of these regulations. An institution

must adjus( lhc zmoum of pr impl i d;.bt hv any p: or othcr -ductions and the pre-impk ion property, plant and equipment by

any or other reducti b years. P k i deb( \\I“ bc lhc amount of debt that an institution used to

ohl.'un pmp«:ﬂv. plant and equipment since the cnd of the fiscal year of its most rom,nll\ P ission to the Dep

prior to the effective date of these ruzul:ltmns less any paymtms or olher reductions. Post- implementation property. plant and equipment will be the

amount of property, plant and cquip that an ined since the end of the fiscal year of its most recently accepted financial statement

submission to the Department prior to the effective date of these lations less any dep ion or other red: An i ion must

ad_usl posl-nmplemenlahon debt by any debt obtained and associated with property, pl.ml and equi in subseqs years and any pay or other
An i i mmt nd]usl post-impl i pmpen‘y plant and equipment by any pmpeny plam. and equip din

years and any dep: i or other reducti quent years. Any refi 0 1 debt cannot increase the amount of

debt associated with previously purchased property, plant and equipment.
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SECTION 2: Fi ial Responsibility Suppl | Schedule Requirement and Example

A Supplemental Schedule must be submitted as part of the required audited financial statements submission. The Supplemental Schedule
contains all of the financial elements required to compute the composite score. Each item in the Supplemental Schedule must have a
reference to the Balance Sheet, Statement of (Loss) Income, or Notes to the Financial Statements. The amount entered in the
Supplemental Schedules should tie directly to a line item. be part of a line item (if part of a line item it must also include a note disclosure
of the actual amount), or a note in the financial statements

"Financial R sibility Suppl I Schedule"”
Example location of number in the financial statements and/or notes - the number reference to sample numbers; however, could be more
lines based on finaneial statements and/or notes

Lines Primary Reserve Ratio:
Adjusted Equi
31 Balance Sheet — Total Equity Total equity 3.035.000
Balance Sheet - All Related party Secure and Unsecured related party
4,510 receivable, net and Receivable from receivables and/or other related
affiliate, net and Related party note® party assets 1.330,000
Balance Sheet - Related party receivable, - ) .y
4,10 net and Receivable from affiliate, net and Unsmum‘d rixlted party r’ec@vgbles
Related party note® and/or other related party assets 1,130,000
8 Balance Sheet - Property, Plant and Property, plant and equipment, net
Equipment, net* - including construction in progress | 7.000.000
Note of the Financial Statements -Balance Property, plant and equipment, net
FS Note line 84 | Sheet - Property, Plant and Equipment, net - | - pre-implementation less any
pre-implementation™ construction in 155 5,500,000
Note of the Financial Statements Balance | P/0Perty plant and equipment, net
; ; Sheet - Property, Plant and Equipment, net - | - POSUimplem any
FS Note line 8B : : ; 1 construction in progress with
post-implementation with outstanding debt utstanding debt for original
foF Giigiral puicliase® outstanding debt for onginal
purchase with debt* 1.000.000
Note of the Financial Statements Balance ?mmi:ﬁ %ﬁ;ﬁ%xﬁ@:‘“ et
e . Sheet - Property, Plant and Equipment, net - ! N et S5 any
FS Note line 8D . . : ; construction in progress with
post-implementation without outstanding tanding debt for original
debt for original purchase™ outstanding debt for origin
hid purchase without debt* 300,000
Note of the Financial Statements Balance
FS Note line 8C | Sheet -Property, Plant and Equipment - Construetion in progress (
Construction in process 200.000
9 Balance Sheet - Lease right-of-use asset*® Lease right-of use asset 2.500.000
Excluded 9 Note Nateof Fmam}al Statements-- Balance Lease right-of use asset - pre-
Teases Shee\‘ - Lease right-of-use asset pre- implementation
implementation* 1,500,000
Note of Financial Statements - Balance L ease tight-of use asset ~ post-
M9 Note Leases | Sheet - Lease right-of-use asset pre- impler ]g tation po
implementation* implementatior 1,000,000
11 Balance Sheet - Goodwill* Intangible assets $0,000
27 Balance Sheet - Post-employment and Post-employment and defined
- pension liability™ pension plan liabilities 300,000
Balance Sheet - Notes payable and Line of | Long-term debt - for long-term
15,19,20,23 24 | Credit (both current and long-term) and purposes and Construction in
Line of Credit for Construction in process* | process debt 5.975.000
Balance Sheet - Notes payable and Line of
;11113’0 tel ?)eg?§3 Credit (both current and long-term) and Llonga-;:m :aﬁ;ﬁ;;lg\'ﬁ::g: 4,925,000
* | Line of Credit for Construetion in process™® PUIOSES pre-1mp
Balance Sheet - Notes payable and Line of gr\]:‘h)ﬁedx%‘of}g”tt?{.l }11?61:: for 1?08];
Debt Note B Credit (both current and long-term) for fo “' m}'{ 8es ? ;: P Plant and
purchase of Property, Plant and Equipment r purchase of Property, Plan
Equipment 900,000
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Balance Sheet - Notes payable and Line of

Line of Credit for Construetion in

i
DebtNote C Credit for Construction in process™ process
100,000
- Balance Sheet - Lease right-of-use assets . .
17,25 liability (both current and long-term)* Lease right-of-use asset liability | 150909
Excluded Balance Sheet - Lease right-of-use assets Pre-Implementation right-of-use
17,25 Leases liability {both current and lm_'ng-tmn leases 1,100.000
1172
:g :I::tf Balance Sheet - Lease right-of-use assets Post-Implementation right-of-use
liability (both current and long-term leases 1,000,000
Statement of (Loss) Income - Total
40,42,44,45 | Operating Expenses, Interest Expense, Loss | vyp,) popences and Losses:
on Impairment of Assets and Loss on
Disposal of Assets™ 5,900,000
Lines Equity Ratio:
Modified Equity
31 Balance Sheet - Total Equity Total equity 3,035,000
Excluded Balance Sheet - Lease right-of-use assets Pre-Implementation right-of-use
17,25 Leases liability (both current and long-term leases 1,100,000
Excluded 9 Note of memcgai Statertuems - Balance Lease right-of use asset = pre=
Note Leases Sheet - Lease right-of-use:asset pre- implementation
- implementation® 1.500.000
11 Balance Sheet - Goodwill* Intangible assets 80,000
Balance Sheet - All Related party receivable, | Secure and Unsecured related party
45,10 net and Receivable from affiliate, net and receivables and/or other related
Related party note* party assets 1.330,000
Balance Sheet - Related party receivable, net N . .
4,10 and Receivable from affiliate, net and Ur;wur;:}gclaltidé)arw receﬂ;ahlcs
Related party note* ACVOT Der Felated party assets 1,130,000
Modified Assets:
13 Balance Sheet - Total Assets Total assets 14,210,000
- Note of Financial Statements - Balance I y
:l’:\t::uleiis Sheet - Lease right-of-use asset pre- :;:ﬁe ng};:;_)f:se asset - pre-
” implementation* per © 1,500,000
11 Balance Sheet - Goodwill* Intangible assets 80.000
Balance Sheet - All Related party receivable, | Secure and Unsecured related party
45,10 net and Receivable from affiliate, net and receivables and/or other related
- * &
Related party note party assets 1.330.000
Balance Sheet - Related party receivable, net X .
4,10 and Receivable from affiliate, net and ;?;f;oc-wed Ieﬁt:t: jm t’ re'csen;aables
Related party note* Vor other 1 party assets 1,130,000
Lines Net Income Ratio:
Statement of (Loss) Income - Net Income i
48 Before Income Taxes Income Before Taxes 1.070.000
Staternent of (Loss) Income - Total Revenue,
35,43, 46 Interest income and Other miscellaneous Total Revenues and Gains o
income* — 6,970,000

* In the example the number came from the actual financial statements; however, the number could come from the notes.
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ECTION 3: Example Financial Statement and Composite Score Caleulation
BALANCE SHEET, I STATEMENT OF (LOSS) INCOME I

Line Line
Current Assets Revenue
1 Cash and cash equivalents 790,000 S
2 | Ace feceivable. net 1,010,000 33 T\nn.on and fees, net 6,400,000
3 | Prepaid expenses 150,000 34 | Clinic revenue 300,000
4 Related party receivable 130,000 as Total Revenue 6,700,000
5 | Related party receivable, secured 200,000 Operating Expenses
6 | Student loans receivable, net 1,330,000 36 | Educati gcm‘sc
7 Total Current Assets 3,610,000 37 ral o
& | Property, plant and equipment, net 7,000,000 7: J Oenkial ey
9 | Lease right-of-use assets, net 2,500,000 38§ Occupancy expense
10§ Receivable from affiliate, net 1,000,000 39 | Depreciation and Amortization
11§ Goodwill 40 Total O Expenses
12 | Deposits 41 | Operating Income (Lo s
13 ing me (Loss)
Cu Liabilities Other Income (expense) .
14 | Accounts payable/Accrued expenses 850,000 42 | Interest expense (750,000)
15 | Line of credit -short term CIP 100,000 43§ Interest income 20,000
16§ Deferred revenue 650,000 44 | Loss onimpairment of assets (400,000)
17§ Leases night-of-use assets liability 100,000 45 | Loss on disposal of assets (500,000
18 | Line ol‘crtd!tf operating 190.000 46 | Other miscell i 250,000
19§ Line of credit - for long term purposes 75,000 - - ——y
20 | Note payable 300,000 47 Total Other Income (Expense) {1.380,000)
21 Total Current Liabilities 2,175,000 48 Net Income Before Income Taxes 1,070,000
22§ Line of credit - operating 200,000 49§ Income taxes 267,000
23 | Line of credit - for long term purposes 500,000 Vet Income
24 | Notes payable 5,000,000 0 Nat (hom) 203,000
25 | Lease right-of-use asset liabilities 2,000,000
26 | Other liabilities 1,000,000
27 | Post-employment and pension liability 300.000 Note for Line 9 - Lease right-of-use assets
28 Total Liabilities 11,175,000
2 gcml m’ stock 500,000 A. | Lease right-of-use assets - pre-implementation | 1,500.000 | Removed from Assets
30 | Retained earnings 2,535,000
3l Total Equity 3,035,000 L )
3 Dot i S —T3i000] LB Lease right-of-use assets- post implementation | 1,000,000
Total 2,500,000
____Note for Line 8 - Net Property, Plant and Equipment _ Notes for Line 15,19, 20,23 & 24 - Long-term debt for long term purposes
A, | Pre-Implementation Property, Plant and Equipment 5,500,000 A, | Pre-lmplementation Long-term Debt 4925000
Post-Implementation Property, Plant and
| B. | Equipment 1,000,000 B. | Allowable Post -Implementation Long-term Debt 900,000
Vehicles 500,000 Vehicles 500,000
Furniture 300,000 Fumniture 200,000
Computers 200,000 Computers 220,000
| C. | Construction in progress 200,000 | C._| Construction in progress ~debt 100,000
Long-term debt not for the purchase of Property,
Plant and Equipment or liability greater than assets
Post-Implementation Property, Plant and value (30,000 not for fixed assets & 20,000 above
| D_| Equipment 300,000 | D. | value of Property, Plant and Equipment) 50,000
L | Tow 7000000 | || Total 5,975,000
A This is the ending balance on the last financial statement submission A, This is the ending balance of the last financial statement submission prior
prior to the impl ion of the lations -~ Less any d iation or to the impl ion of the ions --Less in
disposals
B.  This is the balance of assets purchased after the implementation of the B.  This is the lessor of actual outstanding debt of each assets or the value of
ions that was purchased by obtaining debt the asset. Therefore only $200,000 of the $220,000 debt for the computers
is allowable
C.  Asset value of the Construction in progress. €. All debt associated with Construction in progress up to the asset value for
construction in process is included.
D. Post-Implementation Property, Plant and Equipment with no outstanding D.  Long-term debt not for the purchase of Property, Plant and Equipment.
debt.
Note for Lines 17 and 25 - Lease right-of-use asset liability
A Lease right-of-use assets liability- pre-implementation 1,100,000 Remove from Liabilities
B Lease right-of-use assets liability - post-implementation 1,000,000
Total 2,100,000
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Calculating the Composite Score Lines
31-11-(A+ 10)-(R+MOYF2TH(MIS
+MI7+M19+ 0.1102
*Primary Reserve Ratio = Adjusted Equity M20+M23+M24+M25) 650,000

/ Total Expenses and Losses 40 +42 +44 +45 5,900,000
*Equity Ratio = Modified Equity 31 (4+10)-11 1,425,000 0.1230

/ Modified assets 13 (4+10)-11 11,500,000
Net Income Ratio = Income Before Taxes 48 1,070,000 0.1538

/Total Revenues and Gains 35 443 +46 6,970,000

*All pre-im plementation right-of-use assets and liabilities are removed from total assets and total liabilities
M## - Modified for right-of-use liabilities pre-impl ion and post-impl ion debt not directly related to purchase of assets.

Step 1: Calculate the strength factor score for each ratio by using the following algorithms:
Primary Reserve strength factor score = 20 x the primary reserve ratio result
Equity strength factor score = 6 X the equity ratio result
Net Income strength factor score = 1+ (33.3 x net income ratio result)

1f the strength factor score for any ratio is greater than or equal to 3, the strength factor score for that ratio is 3.
1f the strength factor score for any ratio is less than or equal to -1, the strength factor score for that ratio is -1

Step 2: Calculate the weighted score for each ratio and caleulate the composite score by adding the three weighted scores
Primary Reserve weighted score = 30% x the primary reserve strength factor score
Equity weighted score = 40% x the equity strength factor score
Net Income weighted score = 30% x the net income strength factor score
Composite Score * the sum of all weighted scores
Round the composite score to one digit after the decimal point to determine the final score

Strength
RATIO Ratio Factor Weight Composite Scores
Primary Reserve Ratio 01102 22034 30% 0.6610
Equity Ratio 0.1239 0..7435 40% 0.2974
Net Income Ratio 0.1535 3.0000 30% 0.9000
1.8584
TOTAL Composite Score - Rounded Jl__9

[84 FR 49914, Sept. 23, 2019]
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APPENDIX B TO SUBPART L OF PART 668—RATIO METHODOLOGY FOR PRIVATE NON-
PROFIT INSTITUTIONS

A dix B: Ratio Methodology for Private Non-Profit Institutions

PP

SECTION 1: Ratio and Ratio Terms

Primary Reserve Ratio Expendable Net Assets

Total Expenses without Donor Restrictions and Losses without Donor Restrictions
Equity Ratio Modified Net Assets

Modified Assets
Net Income Ratio i Wil

ictions
Total Revenue without Donor Restrictions and Gains without Donor Restrictions

Definitions:

N = (ncl assct_s without donm' restrictions) + (net assets with donor restrictions) - (net assets with donor restrictions:
restricted in perpetuity)* term and life income funds with donor restrictions)** — (intangible assets) ~ (net property,
plant and equi yhan +(,, t-employ and deﬁned benefit pensmn plan liabilities) + (all long-term debt obtained for long-term purp
not to exceed total net property, plant and equi s d related party receivables)® *#**

r Restrictions s = All expenses and losses without donor restrictions
from lI\c Slalancnt of Activities less any losses without donor restrictions on investments, post-employment and defined benefit pension
plans and annuities. (For institutions that have defined benefit pcnswn and other post-employ plans, total exp include the
nonservice cmnpcmcm of net periodic pension and other post-employ plan exp and these exp will be classified as non-

ly, such P will be labeled non-operating or included with “other changes —nonoperating changes—in net
assc!s mthonl donor restrictions™ when the Statement of Activities includes an operating measure).

Modified Net Assets = (net assets without donor restrictions) + (net assets with donor restrictions) — (intangible assets) —
(unsecured related party receivables)

Modified Assets = (total assets) - (intangible assets) ~ (unsecured related party receivables)
Change in net assets without donor restrictions is taken directly from the audited financial statements

¢ Wi ns = total revenue (including amounts released from restriction) plus
mm gains. \hth n:g:nrd lo gams, mvcstmcnl r(.lums are reponed asa m.l amounl (interest, dividends, unrealized and realized gains and losses net

of external and du'cct mlcma] S\ Institutions that sep ly report investment spending as operating revenue (e.g. spending
from funds functi as ) and ining net i return as a perating item, will need to aggregate these two amounts to
determine if there is a net in' gain or a net i loss (net i gains are included with total gains).

* Net assets with donor ictions: restricted in perpetuity is sub d from total net assets. The amount of net assets with donor restrictions:

restricted in perpetuity is disclosed as a line item, part of a line item (if part of a line item it must also include a note disclosure of the actual
amount) or a note, or a note in the financial statements.

** Annuities, term endowments and life income funds with donor restrictions are subtracted from total net assets. The amount of annuities, term
endowments and life income funds with donor restrictions is disclosed in as a line item (if part of a line item it must also include a note disclosure
of the actual amount) or a note, or a note in the financial statements.

***The value of property. plant and equi includ ion in progress and lease right-of-use assets and is net of accumulated
depreciation/amortization.

*#=x All Debt obtained for long-term purposes, not to exceed total net property, plant and equipment includes lease liabilities for lease right-of-use
assets and the short-term portion of the debt, up to the amount of net property, plant and equipment and construction in progress short-term lines of
credit and notes payable, not to exceed total ion in progress. If an institution wishes to include the debt, including debt obtained through
long-term lines of credit in total debt obtained for long-term purp the institution must include a discl in the fi ial st; that the
debt, including lines of credit exceeds twelve months and was used to fund capitalized assets (i.c. property. plant and equipment or capitalized
e\cpenditum per Gi Ily Accepted A ing Principles (GAAP)). If an institution wishes to include short-term lines of credit or notes pa\abk
for the institution must include a disclosure in notes of the financial The discl that must bep

for any debt to be mu.luded in expendable net assets include the issue date, term, nature of capitalized and lized

Institutions that do not include debt in total debt obtained for long-t including long-term lines of credit, do not nced to provide any
addmonal disclosures other than those required by GAAP. The debt ohhmed for long-term purposes will be limited to only those amounts

disclosed in the financial that were used to fund capitalized assets. Any debt amount including long-term lines of credit used to fund
operations must be excluded from debt obtained for long-term purposes.

The basis for the pm-lmplannnmhun PP&E and qualified debt obtained for long-term purposes will be the T d in the i
most recently ped i bmission to the D it prior to the effective date of these regulations. An institution must adjust

the amount of pre-implementation debt by any payments or other reductions and the pre-impl ion PP&E by any depreciation/amortization

or other in sub years. Post-impl tation debt will be the amount of debt that an institution used to obtain PP&E since the end
of the fiscal year of its most recently pted financial bmission to the Dep prior to the effective date of these regulations less

q
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any pay or other reducti Post- impl PP&E will be the amount of PP&E that an institution obtained since the end of the fiscal
year of its most recently pted financial bmission to the Department prior to the effective date of these regulations less any
depreciation/; ization or other reducti Ani must adjust post-impl ion debt by any debt obtained and associated with
PP&E in subsequent years and any pay or other reducti Ani must adjust post-impl ion PP&E by any PP&E obtained in
subsequent years and any depreciation’ i or other reductions in subsequent years. Any refi dor iated debt cannot
the amount of debt associated with previously purchased PP&E.
i 0 d related party receivables based on the related party disclosures as required by 34 C.F.R 668.23(d).

SECTION 2: Fi Responsibility Suppl | Schedule Requirement and Example

A Supplemental Schedule must be submitted as part of the required audited fi 1al statements submission, The Supplemental Schedule
contains all of the financial elements required to compute the composite score. Each item in the Supplemental Schedule must have a
reference to the Balance Sheet, Statement of (Loss) Income, or Notes to the Financial Statements. The amount entered in the
Supplemental Schedules should tie directly to a line item, be part of a line item (if part of a line item it must also include a note disclosure
of the actual amount), or a note in the financial statements

" il 12, o1 Qebhedule!
¥

dbility Suppl

Example location of number in the financial statements and/or notes - the number reference to sample numbers; however, could be more

lines based on financial statements and/or notes

Lines Primary Reserve Ratio:
Expendable Net Assets:
2 Statement of Financial Position - Net Net assets without donor
- assets without donor restrictions restrictions 15,190,000
30 Statement of Financial Position - Net Net Assets with donor 11.800.000
assets with donor restrictions restrictions )
Statement of Financial Position - ’ - ’
4 Related party receivable and Related S:rctmf::laﬁl‘;secured related
party note disclosure* parigiLes 100.000
Statement of Financial Position -
4 Related party receivable and Related :i::e‘f;g:: elated party 100.000
party note disclosure® g 3
i : i Property, plant and equipment,
Statement of Financial Position - e A e P
8 Property, plant and equipment, net e (mcl‘udes Consimotion:in 40,000,000
progress)
Note of the Financial Statements -
FS Note line | Statement of Financial Position - Property, plant and equipment
8A Property, Plant and Equipment - pre- - pre-implementation 38.800.000
implementation® S
Note of the Financial Statements - Proiseity:laiit e o "
X " Statement of Financial Position - operty, plant and equiprent-
FS Note line Pr . post-implementation with
operty, Plant and Equipment - post- o o
8B 3 ; P " outstanding debt for original
implementation with oufstanding debt chase
for original purchase® pur
750,000
Note of the Financial Statements - -
FS Note lin Statement of Financial Position - pm?‘?m”l plant t:gd equ.lg‘n h':“
ote line Property, Plant and Equipment - post- -post implementation Withou
8D . . . : outstanding debt for original
implementation without outstanding arilidse
debt for original purchase* F
250,000
FS Note line Not of the Financial Statements-
8C Statement of Financial Position ~ Construction in process
Construction in process 200.000
9 Statement of Financial Position - Lease }easertightiofnse asssh st
right-of-use assets, net** case nghl-ol-use assel, ne 10,000,000
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Excluded Note of Financial Statements - Lease risht-of-use asset pre-
Line 9 Note | Statement of Financial Position - Lease ; lcmcﬁ tation p 2.000.000
Leases right-of-use asset pre-implementation P SRR
. Note of Financial Statements - .
243 ;:?te Statement of Financial Position - Lease u[; eiﬁ?;ﬁlme asset post- £1000.000
e right-of-use asset post-implementation P e
Statement of Financial Position — .
10 Goodwill Intangible assets 500,000
17 Statement of Financial Position - Post- Post-employment and pension
employment and pension liabilities liabilities 6,600,000
Statement of Financial Position - Note
Payable and Line of Credit for long-
14, 20,22 term purposes (both current and long Long“::{m debt - for long term
term) and Line of Credit for PUIpOses
Construction i 5
ons on in process 26,000,000
Statement of Financial Position - Note
M24, 20, 22, iﬁgﬁ;ﬁi&l&iﬁf (m’::i:tfg\i(ﬁ:i g Long-term debt - for long term
. S0 ! & o nai S i )
Note Debt A tesin) unid Linis of Credit for purposes pre-implementation 25.000,000
Construction in process
Statement of Financial Position - Note
Payable and Line of Credit for long-
M24, 20, 22, Long-term debt - for long term
et | ferm purposes (both current and long g et
Note Debt B tertnY arid Line of Cradit for purposes post-implementation 650,000
Construction in process
Statement of Finaneial Position - Note
M24, 20,22, iﬁfg&g‘g‘gﬂg e o e | Line of Crdit or Construston
Note Debt C term) and Line of Credit for in process 100,000
Construction in process
21 Statement of Finanecial Position - Lease | Lease right-of-use asset
right-of-use of asset Liability** labality 10,000,000
Excluded Statement of Financial Position - Lease . o
Lirie 21 Note | right-of-use of asset liability pre- ]*::g']‘{g‘f"m“"“ right-of- 2000000
Leases implementation bt e
. Statement of Financial Position - Lease . A
Line 21 Note | o vy Post-implementation right-of-
Leasas pghmt‘—lm. f’f asset liability pre- Lise 16asea 8,000,000
implementation
25 Statement of Financial Position - Annuities with donor
- Annuities® restrictions 300,000
2% Statement of Financial Position - Term Term endowments with donor
- Endowments* restrictions 50,000
27 Statement of Financial Positions—Life Life income funds with donor
Income Funds* restrictions 150,000
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29 Statement of Financial Position - i:i:zr;fﬁwﬁlgﬁ;gé in
Perpetual Funds* onthi 8,800,000
perpetuity
Total Ex
Statement of Activities -, Total Total expenses without donor
Operating Expenses, (Total from g .
43 3 s : restrictions —taken directly
:S‘tmcm °§ Activities prior to from Statement of Activities 1,080,000
Statement of Activities _Non-
Operating (Investment retum
appropriated for spending),
Investments, net of annual spending
i ss), Other components of net .
(35),45, gaint (l_(m), . . Non-Operating and Net
< i AP periodic pension costs, Pension-related ol
46,47,48,49 changes other than nef periodic pension, Investment (loss) 1,900,000
Change in value of split-interest
agreements and Other gains (loss)*-
{Total from Statement of Activitics
prior to adjustments)
Statement of Activities - (Investment
return appropnated for spending) and :
(35),45 Investments, net of annual spending, Net investment losses 400,000
gain (loss)*
Statement of Activities - Pension- :
o R ) g Pension -related changes other
7 ;il:?gnflmg% other than periodie than net periodic costs 350,000
Modified Net Assets:
24 Statement of Financial Position - Net | Net assets without donor 15.190.000
Assets without Donor Restrictions restrictions TRV
Statement of Financial Position - . .
30 Total Net Assets with Doriot ;::Lfﬁ:f;bw‘m donor 11,800,000
Restriction
10 f’z‘éﬁﬁ‘ O Finmnial Bositiom:= Intangible assets 500,000
Statement of Financial Position - s
4 Related party receivable and Related pS:f;r igc:?‘{ria;']:ﬂ‘muﬁd Telated
party note disclosure™ 100.000
Statement of Financial Position - foe i
£l Related party receivable and Related :::‘c:é fiwlmed party
party note disclosure™ 7 100,000
odified Assets:
Statement of Financial Position -
B2 Total assets Total asasts 76.240,000
Excluded Note of Financial Statements -
Line 9 Note Statement of Financial Position - Lease right-of-use asset pre-
I’eases © | Lease right-of-use asset pre- implementation
' i implementation 2.000.000
Excluded Statement of Financial Position - . S 3
Line 21 Lease right-ofiuse of asset liability E;:’;‘;;f:me"m“’“ Aght=of 2,000,000
Note Leases | pre-implementation
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Staterment of Financial Position — o
10 Goodwill Intangibia ssects 500,000
Statement of Financial Position - . £
4 Related party receivable and Related Se":‘“fi:i‘&:wcmﬁ telated
party note disclosure™ parly 100,000
Statement of Financial Position - o
4 Related party receivables and Related }_ﬁ‘;jj:{;i“‘“‘“‘ party
party note disclosure™ 100,000
Net Income Ratio:
Statement of Activities - Change in
. hange in Net Assets
. Change in Net Assets .
51 E:i u}:i;tis Without Donor Without Dener Restriction 80,000
Statement of Activities - (Net assets
released from restriction), Total
38, (35), 50 Operating Revenue and Other Total Revenues and Gains 52,900,000
Additions and Sale of Fixed Assets,
gains (losses)

* In the example the number came from the actual financial statements; however, the number could come from the notes.

Line

1

Ry

SECTION 3: Example Financial S and Comp Score Calculation
I STATEMENT OF FINANCIAL POSITION STATEMENT OF ACTIVITIES l
Line
Cash and cash equivalents 1,720,000 Changes in Net Assets Without Donor Restrictions
Accounts receivable, net 6,000,000 Operating Revenue and Other Additions:
Prepaid expenses 1,900,000 33 | Tuition and fees, net 43,200,000
Related party receivable 100,000 34 |} Contributions 1,200,000
Contnibutions receivable, net 2,000,000 35 | Investment return appropriated for spending 200,000
Student loans receivable, net 8,000,000 36§ Awaliary enterprises 7,000,000
Investments 6,000,000 37 | Net assets released from restriction 500,000
Property, plant and 38 | Total Operating Revenue and Other Additions 52,100,000
equipment, net 40,000,000 Operating Expenses and Other Deductions:
Leass right-of-use nsset, net 10,000,000 39 | Education and research expenses 38,000,000
Goodwill 500,000 40 | Depreciation and Amrtization 5,000,000
Deposits — 20000} 41 | Interest expense 2,880,000
Total Assets e 16,240,000 | 42 | Auxiliary enterprises 5,200,000
43§ Total Operating Expenses 51,080,000
Line of credit - short term 300,000 44§ Change in Net Assets from Operations 1,020,000
Line of credit ~short term for CIP 100.000 Non-Operating Changes
Acerued expenses/Accounts payable 4,500,000
Deferred revenue 45 | Investments, net of annual spending, gain (loss) {600,000)
Post-employment and pension liability 6,600,000 46§ Other components of net periodic pension costs {1,000,000)
Line of credit - operating 200,000 47§ Pension-related changes other than net periodic pension costs (350,000)
Other liabilities 1,000,000 48 | Change in value of split-interest agreements (80,000)
Notes payable 24,000,000 49 § Other gains (losses) (70,000)
Lease right-of-use asset liability 10,000,000 50 | Sale of fixed assets, gains (losses) 1,000,000
Lins S rati o Torg ferm pcpos. Py Total Non-Operating Changes (1,100,000)
Net Assets without Donor Restrictions 15,190,000 51§ Change in Net Assets Without Donor Restrictions (80,000)
Net Assets with Donor Restrictions Change in Net Assets With Donor Restrictions
Annuities 300,000 52 | Contributions 400,000
Term endowments 50,000
Life income funds 150,000 53 | Net assets released from restriction (500,000)
Other restricted by purpose and time 2,500,000
Restricted in perpetuity 8,800,000 54§ Change in Net Assets With Donor Restrictions (100,000)
‘Total Net Assets with Donor Restrictions 11,800,000 55 | Change inNet Assets (180,000)
TotalNet Asats . _26990,000 | 56 | Net Assets, Beginning of Year 27,170,000
Total Liabilities and Net Assets _76,240,000 31 | Net Assets, End of Year 26,990,000
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Note for Line 8 - Lease night-of-use assets
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A. | Lease right-of-use assets - pre-implementation 2,000,000 | Removed from Assets
B | Lease right-of-use assets- post implementation 2,000,000
Total 10,000,000
Note for Line 21 - Lease right-of-use asset liability
A. | Lease right-of-use assets liability- pre-implementation 2,000,000 | Remove from Liabilities
B. | Lease nght-of-use assets lability - post-implementation 8,000,000
Total 10,000,000
____Note for Line 8 - Net Property, Plant and Equipment ____Notes for Line 14,20 and 24- Long-term debt for long term purposes
A | Pre-Implementation Property, Plant and Equipment 38,800,000 A | Pre-Implementation Long-term Debt 25,000.0000
Post-Implementation Property, Plant and
| B._| Equipment 750,000 | B._| Allowable Post -Implementation Long-term Debt 650,000
Vehicles 50,000 Vehicles 50.000
Furniture 300,000 Furniture 200,000
Computers 400,000 Computers 400,000
| C. | Construction in progress 200,000 C._| Construction in progress —debt 100,000
Long-term debt not for the purchase of Property,
Post-Implementation Property, Plant and Plant and Equipment or Hability greater than assets
| D_| Equipment 250,000 | | D. | value 250,000
L_| Toul 40,000,000 | || Total
A. This is the ending balance on the last financial statement submission A, This is the ending balance of the last financial statement submission prior
prior to the impl of the lations -~ Less any depreciation or to the impl ion of the i —-Less in rep
disposals
B.  This is the balance of assets purchased after the implementation of the B, This is the lessor of actual outstanding debt of each asset or the value of
lations that was purchased by obtaining del asset

C.  Asset value of the Construction in progress.

D.  Post-Implementation Property, Plant and Equipment with no outstanding
debt.

SECTION 3: ple Financial S and Composite Score Calculati

Calculating the Composite Score without pre-implementation leases

€. All debt associated with Construction in progress up to the asset value for
construction in process is included.
D.  Long-term debt not for the purchase of Property, Plant and Equipment.

Lines

24430-29-(25+26+27)-10- 0.1807
*Primary Reserve Ratio = Expandable Net Assets (B+9)H1THMI4+M20+M214M22)-4 9,440,000 :
/ Total Expenses and Losses Without Donor Restrictions 43+46+48+49 52,230,000
*Equity Ratio = Modified Net Assets 24+ 30-10-4 26,390,000 03584
/ Modified assets 12-10-4 73,640,000
Net Income Ratio = Change in Net Assets Without Donor
Restrictions 51 (80,000) 0.0015

Total Revenues and Gains Without Donor Restrictions

38-35+50

52,900,000

*All pre-implementation right-of-use assets and liabilities are removed from total assets and total liabilities

M# - For post-implementation debt not directly related to purchase of assets.

Step 1: Calculate the strength factor score for each ratio by using the following algorithms

Primary Reserve strength factor score = 10 X the primary reserve ratio result
Equity strength factor score = 6 X the equity ratio result

Negative net income ratio result:  Net Income strength factor = 1 + (25 x net income ratio result)
Positive net income ratio result: Net income strength factor = 1 + (50 X net income ratio result)

Zero result for net income ratio: Net income strength factor = 1

1f the strength factor score for any ratio is greater than or equal to 3, the strength factor score for the ratio is 3.
1f the strength factor score for any ratio is less than or equal to -1, the strength factor score for the ratio is -1.

Step 2: Calculate the weighted score for each ratio and calculate the composite score by adding the three weighted scores
Primary Reserve weighted score = 40% x the primary reserve strength factor score

Equity weighted score = 40% x the equity strength factor score
Net Income weighted score = 20% X the net income strength factor score
Composite Score = the sum of all weighted scores

Round the composite score to one digit after the decimal point to determine the final score

RATIO Ratio Strength Factor Weight Composite Scores

Primary Reserve Ratio 0.1807 1.8074 40% 0.7230

Equity Ratio 0.3584 21502 40% 0.8601

Net Income Ratio (0.0015) 09622 20% 0.1924
1.7755

TOTAL Composite Score - Rounded 18

[84 FR 49919, Sept. 23, 2019]

562




Ofc. of Postsecondary Educ., Education

APPENDIX C TO SUBPART L OF PART
668—BALANCE SHEET AND INCOME
STATEMENT ADJUSTMENTS FOR RE-
CALCULATING COMPOSITE SCORE

Pt. 668, Subpt. L, App. C

Appendix C to Subpart L of Part 668 - Balance Sheet and Income Statement Adjustments for Recalculating Composite

Score
Section 1: Proprietary Institutions
3 Accrediting Agency 3
Event ?:;:lmzraigﬁ::::f;:’ Other Litigation, Withdrawal of Owner's | Requires Teach-out Plan iir;;::‘pizys:‘:?t
! §668.171(c)(1)(ii) Equity, §668.171(c)(1)(v] for Closed Location, L g -
§668.171(c)(1)(i) se68.171(0((i | DY, S68BATHI(D
Tilte IV funds received by 61:::@ “‘;":':::::;’;‘I’
Debt, relief claimed, or other | - Relief claimed, or other Total amount the closed insitution or mm“:el i b]y(
Amount of Loss amount as determined under amount as determined withdrawn, location during the most GE e 'eyo i
§668.171(c)(2)(ii) under §668.171(c)(2)(iii) §668.171(c)(2)(iv) | recently completed fiscal :":’o’;inq e“gi‘bﬂis H
year, §668.171(c)(2)(iv) §668.171(0)(2)(1v)
g Cost of Goods Sold (#28) / Operating Income (#25)
Allowance for Expenses lotapeltadle multiplied by Amount of Loss
Entries for Loss Entries for Loss and Expenses
Line item from Section 2, Appendix A Line item from Section 2, Appendix A
Debit Credit Debit Credit Debit Credit Debit Credit Debit Credit
#32, Total #32, Total #23, Total #27, Total #27, Total
Expenses Expenses Owners Income Income
s Equity
#13, Total #13, Total #13, Total #13, Total #13, Total
Assets Assets Assets Assets Assets
Adjusting Entries #13, Total #13, Total
NA NA NA Assets Assets
(expense (expense
#32, Total #32, Total
NA NA NA
(expense (expense

Note that based on the changes to #27 Total Income and Line #32 Total expenses, the following line items may be recalculated: #34 Net Income Before
Taxes, #36 Net Income After Taxes, #38 Net Income, #22 Retained Earnings, #23 Total Owner's Equity, and #24 Total Liabilities and Owner's Equity
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Section 2: Non-profit Institutions
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Accrediting Agency
Borrower-defense related L Requires Teach-out Gainful Employment
, Other Litigation,
Event lawsuits and other debts, §668.171(c)(1)(i) Plan for Closed Programs, Loss of
§668.171(c)(1)()) : Location, Eligiblity, §668.171(c)(1)(i
§668.171(c)(1)(iii)
Tilte IV funds received Title IV funds received
Debt, relief claimed, or other Relief claimed, or other bytne clf)sed iqsltutlon unng the mo conty
s : or location during the | completed fiscal year by
Amount of Loss amount as determined under amount as determined e
§668.171(c)(2)(ii) under §668.171(c)(2)(iii) mosttecently. CE o ey
3 s completed fiscal year, of losing eligibility,
§668.171(c)(2)(iv) §668.171(c)(2)(iv)

Allowance for Expenses

Not applicable

Operating expenses (#32) / Tuition & Fees (#27)
multiplied by Amount of Loss

Entries for Los
Line item from Section 2, Appendix B

Entries for Loss and Expenses
Line item from Section 2, Appemdix B

Debit Credit Debit Credit Debit Credit Debit Credit
#31b,
#38b, Total #38b, Total Total #31b, Total
Revenue
Expenses Expenses Revenue (Unrestricte
(Unrestricted) (Unrestricted) (Unrestrict d)
ed)
#12, Total #12, Total #12, Total #12, Total
Assets Assets Assets Assets
Adjusting Entries
) e #12, Total #12, Total
NA NA Assets Assets
(expense (expense
allowance) allowance)
#38b, Total #38b, Total
NA NA Expenses Expenses
(expense (expense
allowance) allowance)

Note that based on the changes to #31b Total Revenue (Unrestricted) and #38b Total Expenses (Unrestricted), the following
items may be recalculated: #39b Change in (Unrestricted) Net Assets, #41b (Unrestricted) Net Assets at end of year (will be same
as #20 Unrestricted Net Assets), #25 Total Net Assets, #26 Total Liabilitites & Net Assets.

[81 FR 76076, Nov. 1, 2016]

Subpart M—Two Year Cohort
Default Rates

SOURCE: 65 FR 65638, Nov. 1, 2000, unless
otherwise noted.

§668.181 Purpose of this subpart.

(a) General. Your cohort default rate
is a measure we use to determine your
eligibility to participate in various
Title IV, HEA programs. We may also
use it for determining your eligibility
for exemptions, such as those for cer-
tain disbursement requirements under
the FFEL and Direct Loan Programs.

This subpart applies solely to cohorts,
as defined in §§668.182(a) and 668.183(b),
for fiscal years through 2011. For these
cohorts, this subpart describes how co-
hort default rates are calculated, some
of the consequences of cohort default
rates, and how you may request
changes to your cohort default rates or
appeal their consequences. Under this
subpart, you submit a ‘‘challenge”
after you receive your draft cohort de-
fault rate, and you request an ‘‘adjust-
ment’’ or ‘‘appeal’” after your official
cohort default rate is published.

(b) Cohort Default Rates. Notwith-
standing anything to the contrary in
this subpart, we will issue annually
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two sets of draft and official cohort de-
fault rates for fiscal years 2009, 2010,
and 2011. For each of these years, you
will receive one set of draft and official
cohort default rates under this subpart
and another set of draft and official co-
hort default rates under subpart N of
this part.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099¢c)
[74 FR 55649, Oct. 28, 2009]

§668.182 Definitions of terms used in
this subpart.

We use the following definitions in
this subpart:

(a) Cohort. Your cohort is a group of
borrowers used to determine your co-
hort default rate. The method for iden-
tifying the borrowers in a cohort is
provided in §668.183(b).

(b) Data manager. (1) For FFELP
loans held by a guaranty agency or
lender, the guaranty agency is the data
manager.

(2) For FFELP loans that we hold, we
are the data manager.

(3) For Direct Loan Program loans,
the Direct Loan Servicer, as defined in
34 CFR 685.102, is the data manager.

(¢) Days. In this subpart, ‘‘days”
means calendar days.

(d) Default. A borrower is considered
to be in default for cohort default rate
purposes under the rules in §668.183(c).

(e) Draft cohort default rate. Your
draft cohort default rate is a rate we
issue, for your review, before we issue
your official cohort default rate. A
draft cohort default rate is used only
for the purposes described in §668.185.

(f) Entering repayment. (1) Except as
provided in paragraphs (f)(2) and (f)(3)
of this section, loans are considered to
enter repayment on the dates described
in 34 CFR 682.200 (under the definition
of “‘repayment period’’) and in 34 CFR
685.207.

(2) A Federal SLS loan is considered
to enter repayment—

(i) At the same time the borrower’s
Federal Stafford loan enters repay-
ment, if the borrower received the Fed-
eral SLS loan and the Federal Stafford
loan during the same period of contin-
uous enrollment; or

§668.183

(ii) In all other cases, on the day
after the student ceases to be enrolled
at an institution on at least a half-
time basis in an educational program
leading to a degree, certificate, or
other recognized educational creden-
tial.

(3) For the purposes of this subpart, a
loan is considered to enter repayment
on the date that a borrower repays it in
full, if the loan is paid in full before
the loan enters repayment under para-
graphs (f)(1) or (£)(2) of this section.

(g) Fiscal year. A fiscal year begins on
October 1 and ends on the following
September 30. A fiscal year is identi-
fied by the calendar year in which it
ends.

(h) Loan record detail report. The loan
record detail report is a report that we
produce. It contains the data used to
calculate your draft or official cohort
default rate.

(i) Official cohort default rate. Your of-
ficial cohort default rate is the cohort
default rate that we publish for you
under §668.186. Cohort default rates cal-
culated under this subpart are not re-
lated in any way to cohort default
rates that are calculated for the Fed-
eral Perkins Loan Program.

(j) We. We are the Department, the
Secretary, or the Secretary’s designee.

(k) You. You are an institution.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099¢c)

§668.183 Calculating and applying co-
hort default rates.

(a) General. This section describes the
four steps that we follow to calculate
and apply your cohort default rate for
a fiscal year:

(1) First, under paragraph (b) of this
section, we identify the borrowers in
your cohort for the fiscal year. If the
total number of borrowers in that co-
hort is fewer than 30, we also identify
the borrowers in your cohorts for the 2
most recent prior fiscal years.

(2) Second, under paragraph (c) of
this section, we identify the borrowers
in the cohort (or cohorts) who are con-
sidered to be in default. If more than
one cohort will be used to calculate
your cohort default rate, we identify
defaulted borrowers separately for each
cohort.
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(3) Third, under paragraph (d) of this
section, we calculate your cohort de-
fault rate.

(4) Fourth, we apply your cohort de-
fault rate to all of your locations—

(1) As you exist on the date you re-
ceive the notice of your official cohort
default rate; and

(ii) From the date on which you re-
ceive the notice of your official cohort
default rate until you receive our no-
tice that the cohort default rate no
longer applies.

(b) Identify the borrowers in a cohort.
(1) Except as provided in paragraph
(b)(3) of this section, your cohort for a
fiscal year consists of all of your cur-
rent and former students who, during
that fiscal year, entered repayment on
any Federal Stafford loan, Federal SLS
loan, Direct Subsidized loan, or Direct
Unsubsidized loan that they received to
attend your institution, or on the por-
tion of a loan made under the Federal
Consolidation Loan Program or the
Federal Direct Consolidation Loan Pro-
gram (as defined in 34 CFR 685.102) that
is used to repay those loans.

(2) A borrower may be included in
more than one of your cohorts and may
be included in the cohorts of more than
one institution in the same fiscal year.

(3) A TEACH Grant that has been
converted to a Federal Direct Unsub-
sidized Loan is not considered for the
purpose of calculating and applying co-
hort default rates.

(c) Identify the borrowers in a cohort
who are in default. (1) Except as pro-
vided in paragraph (c)(2) of this sec-
tion, for the purposes of this subpart a
borrower in a cohort for a fiscal year is
considered to be in default if—

(i) Before the end of the following fis-
cal year, the borrower defaults on any
FFELP loan that was used to include
the borrower in the cohort or on any
Federal Consolidation Loan Program
loan that repaid a loan that was used
to include the borrower in the cohort
(however, a borrower is not considered
to be in default unless a claim for in-
surance has been paid on the loan by a
guaranty agency or by us);

(ii) Before the end of the following
fiscal year, the borrower fails to make
an installment payment, when due, on
any Direct Loan Program loan that
was used to include the borrower in the

34 CFR Ch. VI (7-1-25 Edition)

cohort or on any Federal Direct Con-
solidation Loan Program loan that re-
paid a loan that was used to include
the borrower in the cohort, and the
borrower’s failure persists for 360 days
(or for 270 days, if the borrower’s first
day of delinquency was before October
7, 1998);

(iii) Before the end of the following
fiscal year, you or your owner, agent,
contractor, employee, or any other af-
filiated entity or individual make a
payment to prevent a borrower’s de-
fault on a loan that is used to include
the borrower in that cohort: or

(iv) Before the end of the following
fiscal year, the borrower fails to make
an installment payment, when due, on
a Federal Stafford Loan that is held by
the Secretary or a Federal Consolida-
tion Loan that is held by the Secretary
and was used to repay a Federal Staf-
ford Loan, if such Federal Stafford
Loan or Federal Consolidation Loan
was used to include the borrower in the
cohort, and the borrower’s failure per-
sists for 360 days.

(2) A borrower is not considered to be
in default based on a loan that is, be-
fore the end of the fiscal year imme-
diately following the fiscal year in
which it entered repayment—

(1) Rehabilitated under 34 CFR 682.405
or 34 CFR 685.211(e); or

(ii) Repurchased by a lender because
the claim for insurance was submitted
or paid in error.

(d) Calculate the cohort default rate.
Except as provided in §668.184, if there
are—

(1) Thirty or more borrowers in your
cohort for a fiscal year, your cohort de-
fault rate is the percentage that is de-
rived by dividing—

(i) The number of borrowers in the
cohort who are in default, as deter-
mined under paragraph (c) of this sec-
tion; by

(ii) The number of borrowers in the
cohort, as determined under paragraph
(b) of this section.

(2) Fewer than 30 borrowers in your
cohort for a fiscal year, your cohort de-
fault rate is the percentage that is de-
rived by dividing—

(i) The total number of borrowers in
that cohort and in the two most recent
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prior cohorts who are in default, as de-
termined for each cohort under para-
graph (c) of this section; by

(ii) The total number of borrowers in
that cohort and the two most recent
prior cohorts, as determined for each
cohort under paragraph (b) of this sec-
tion.

(Approved by the Office of Management and
Budget under control number 1845-0022)
(Authority: 20 U.S.C. 1070g, 1082, 1085, 1094,
1099¢)

[656 FR 65638, Nov. 1, 2000, as amended at 67

FR 67075, Nov. 1, 2002; 73 FR 35494, June 23,
2008; 74 FR 55649, Oct. 28, 2009]

§668.184 Determining cohort default
rates for institutions that have un-
dergone a change in status.

(a) General. (1) Except as provided
under 34 CFR 600.32(d), if you undergo a
change in status identified in this sec-
tion, your cohort default rate is deter-
mined under this section.

(2) In determining cohort default
rates under this section, the date of a
merger, acquisition, or other change in
status is the date the change occurs.

(3) A change in status may affect
your eligibility to participate in Title
IV, HEA programs under §668.187 or
§668.188.

(4) If another institution’s cohort de-
fault rate is applicable to you under
this section, you may challenge, re-
quest an adjustment, or submit an ap-
peal for the cohort default rate under
the same requirements that would be
applicable to the other institution
under §§668.185 and 668.189.

(b) Acquisition or merger of institutions.
If your institution acquires, or was cre-
ated by the merger of, one or more in-
stitutions that participated independ-
ently in the Title IV, HEA programs
immediately before the acquisition or
merger—

(1) For the cohort default rates pub-
lished before the date of the acquisi-
tion or merger, your cohort default
rates are the same as those of your
predecessor that had the highest total
number of borrowers entering repay-
ment in the two most recent cohorts
used to calculate those cohort default
rates; and

(2) Beginning with the first cohort
default rate published after the date of
the acquisition or merger, your cohort
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default rates are determined by includ-
ing the applicable borrowers from each
institution involved in the acquisition
or merger in the calculation under
§668.183.

(c) Acquisition of branches or locations.
If you acquire a branch or a location
from another institution participating
in the Title IV, HEA programs—

(1) The cohort default rates published
for you before the date of the change
apply to you and to the newly acquired
branch or location;

(2) Beginning with the first cohort
default rate published after the date of
the change, your cohort default rates
for the next 3 fiscal years are deter-
mined by including the applicable bor-
rowers from your institution and the
other institution (including all of its
locations) in the calculation under
§668.183;

(3) After the period described in para-
graph (c)(2) of this section, your cohort
default rates do not include borrowers
from the other institution in the cal-
culation under §668.183; and

(4) At all times, the cohort default
rate for the institution from which you
acquired the branch or location is not
affected by this change in status.

(d) Branches or locations becoming in-
stitutions. If you are a branch or loca-
tion of an institution that is partici-
pating in the Title IV, HEA programs,
and you become a separate, new insti-
tution for the purposes of participating
in those programs—

(1) The cohort default rates published
before the date of the change for your
former parent institution are also ap-
plicable to you;

(2) Beginning with the first cohort
default rate published after the date of
the change, your cohort default rates
for the next 3 fiscal years are deter-
mined by including the applicable bor-
rowers from your institution and your
former parent institution (including all
of its locations) in the calculation
under §668.183; and

(3) After the period described in para-
graph (d)(2) of this section, your cohort
default rates do not include borrowers
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from your former parent institution in
the calculation under §668.183.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099¢c)

[656 FR 65638, Nov. 1, 2000, as amended at 74
FR 55649, Oct. 28, 2009; 74 FR 55947, Oct. 29,
2009]

§668.185 Draft cohort default rates
and your ability to challenge before
official cohort default rates are
issued.

(a) General. (1) We notify you of your
draft cohort default rate before your
official cohort default rate is cal-
culated. Our notice includes the loan
record detail report for the draft co-
hort default rate.

(2) Regardless of the number of bor-
rowers included in your cohort, your
draft cohort default rate is always cal-
culated using data for that fiscal year
alone, using the method described in
§668.183(d)(1).

(3) Your draft cohort default rate and
the loan record detail report are not
considered public information and may
not be otherwise voluntarily released
to the public by a data manager.

(4) Any challenge you submit under
this section and any response provided
by a data manager must be in a format
acceptable to us. This acceptable for-
mat is described in the ‘‘Cohort Default
Rate Guide” that we provide to you. If
your challenge does not comply with
the requirements in the ‘‘Cohort De-
fault Rate Guide,” we may deny your
challenge.

(b) Incorrect data challenges. (1) You
may challenge the accuracy of the data
included on the loan record detail re-
port by sending a challenge to the rel-
evant data manager, or data managers,
within 456 days after you receive the
data. Your challenge must include—

(i) A description of the information
in the loan record detail report that
you believe is incorrect; and

(ii) Documentation that supports
your contention that the data are in-
correct.

(2) Within 30 days after receiving
your challenge, the data manager must
send you and us a response that—

(1) Addresses each of your allegations
of error; and
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(ii) Includes the documentation that
supports the data manager’s position.

(3) If your data manager concludes
that draft data in the loan record de-
tail report are incorrect, and we agree,
we use the corrected data to calculate
your cohort default rate.

(4) If you fail to challenge the accu-
racy of data under this section, you
cannot contest the accuracy of those
data in an uncorrected data adjust-
ment, under §668.190, or in an erroneous
data appeal, under §668.192.

(c) Participation rate index challenges.
(1)(i) You may challenge an anticipated
loss of eligibility under §668.187(a)(1),
based on one cohort default rate over
40 percent, if your participation rate
index for that cohort’s fiscal year is
equal to or less than 0.06015.

(ii) You may challenge an antici-
pated loss of eligibility under
§668.187(a)(2), based on three cohort de-
fault rates of 25 percent or greater, if
your participation rate index is equal
to or less than 0.0375 for any of those
three cohorts’ fiscal years.

(2) For a participation rate index
challenge, your participation rate
index 1is calculated as described in
§668.195(b), except that—

(i) The draft cohort default rate is
considered to be your most recent co-
hort default rate; and

(ii) If the cohort used to calculate
your draft cohort default rate included
fewer than 30 borrowers, you may cal-
culate your participation rate index for
that fiscal year using either your most
recent draft cohort default rate or the
average rate that would be calculated
for that fiscal year, using the method
described in §668.183(d)(2).

(3) You must send your participation
rate index challenge, including all sup-
porting documentation, to us within 45
days after you receive your draft co-
hort default rate.

(4) We notify you of our determina-
tion on your participation rate index
challenge before your official cohort
default rate is published.

(5) If we determine that you qualify
for continued eligibility based on your
participation rate index challenge, you
will not lose eligibility under §668.187
when your next official cohort default
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rate is published. A successful chal-
lenge that is based on your draft co-
hort default rate does not excuse you
from any other loss of eligibility. How-
ever, if your successful challenge of a
loss of eligibility under paragraph
(c)(1)(ii) of this section is based on a
prior, official cohort default rate, and
not on your draft cohort default rate,
we also excuse you from any subse-
quent loss of eligibility, under
§668.187(a)(2), that would be based on
that official cohort default rate.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099¢c)

[656 FR 65638, Nov. 1, 2000, as amended at 74
FR 55649, Oct. 28, 2009]

§668.186 Notice of your official cohort
default rate.

(a) We electronically notify you of
your cohort default rate after we cal-
culate it, by sending you an eCDR noti-
fication package to the destination
point you designate. After we send our
notice to you, we publish a list of co-
hort default rates calculated under this
subpart for all institutions.

(b) If you have one or more borrowers
entering repayment or are subject to
sanctions, or if the Department be-
lieves you will have an official cohort
default rate calculated as an average
rate, you will receive a loan record de-
tail report as part of your eCDR notifi-
cation package.

(c) You have five business days, from
the transmission date for eCDR notifi-
cation packages as posted on the De-
partment’s Web site, to report any
problem with receipt of the electronic
transmission of your eCDR notification
package.

(d) Except as provided in paragraph
(e) of this section, timelines for sub-
mitting challenges, adjustments, and
appeals begin on the sixth business day
following the transmission date for
eCDR notification packages that is
posted on the Department’s Web site.

(e) If you timely report a problem
with the receipt of the electronic
transmission of your eCDR notification
package under paragraph (c) of this
section and the Department agrees
that the problem with transmission
was not caused by you, the Department
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will extend the challenge, appeal and
adjustment deadlines and timeframes
to account for a retransmission of your
eCDR notification package after the
technical problem is resolved.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢c)
[74 FR 55649, Oct. 28, 2009]

§668.187 Consequences of cohort de-
fault rates on your ability to par-
ticipate in Title IV, HEA programs.

(a) End of participation. (1) Except as
provided in paragraph (e) of this sec-
tion, you lose your eligibility to par-
ticipate in the FFEL and Direct Loan
programs 30 days after you receive our
notice that your most recent cohort
default rate is greater than 40 percent.

(2) Except as provided in paragraphs
(d) and (e) of this section, you lose your
eligibility to participate in the FFEL,
Direct Loan, and Federal Pell Grant
programs 30 days after you receive our
notice that your three most recent co-
hort default rates are each 25 percent
or greater.

(b) Length of period of ineligibility.
Your loss of eligibility under this sec-
tion continues—

(1) For the remainder of the fiscal
year in which we notify you that you
are subject to a loss of eligibility; and

(2) For the next 2 fiscal years.

(c) Using a cohort default rate more
than once. The use of a cohort default
rate as a basis for a loss of eligibility
under this section does not preclude its
use as a basis for—

(1) Any concurrent or subsequent loss
of eligibility under this section; or

(2) Any other action by us.

(d) Continuing participation in Pell. If
you are subject to a loss of eligibility
under paragraph (a)(2) of this section,
based on three cohort default rates of
25 percent or greater, you may con-
tinue to participate in the Federal Pell
Grant Program if we determine that
you—

(1) Were ineligible to participate in
the FFEL and Direct Loan programs
before October 7, 1998, and your eligi-
bility was not reinstated;
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(2) Requested in writing, before Octo-
ber 7, 1998, to withdraw your participa-
tion in the FFEL and Direct Loan pro-
grams, and you were not later rein-
stated; or

(3) Have not certified an FFELP loan
or originated a Direct Loan Program
loan on or after July 7, 1998.

(e) Requests for adjustments and ap-
peals. (1) A loss of eligibility under this
section does not take effect while your
request for adjustment or appeal, as
listed in §668.189(a), is pending, pro-
vided your request for adjustment or
appeal is complete, timely, accurate,
and in the required format.

(2) Eligibility continued under para-
graph (e)(1) of this section ends if we
determine that none of the requests for
adjustments and appeals you have sub-
mitted qualify you for continued eligi-
bility under §668.189. Lioss of eligibility
takes effect on the date that you re-
ceive notice of our determination on
your last pending request for adjust-
ment or appeal.

(3) You do not lose eligibility under
this section if we determine that your
request for adjustment or appeal meets
all requirements of this subpart and
qualifies you for continued eligibility
under §668.189.

(4) To avoid liabilities you might oth-
erwise incur under paragraph (f) of this
section, you may choose to suspend
your participation in the FFEL and Di-
rect Loan programs during the adjust-
ment or appeal process.

(f) Liabilities during the adjustment or
appeal process. If you continued to par-
ticipate in the FFEL or Direct Loan
Program under paragraph (e)(1) of this
section, and we determine that none of
your requests for adjustments or ap-
peals qualify you for continued eligi-
bility—

(1) For any FFEL or Direct Loan
Program loan that you certified and
delivered or originated and disbursed
more than 30 days after you received
the notice of your cohort default rate,
we estimate the amount of interest,
special allowance, reinsurance, and any
related or similar payments we make
or are obligated to make on those
loans;

(2) We exclude from this estimate any
amount attributable to funds that you
delivered or disbursed more than 45
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days after you submitted your com-
pleted appeal to us;

(3) We notify you of the estimated
amount; and

(4) Within 45 days after you receive
our notice of the estimated amount,
you must pay us that amount, unless—

(i) You file an appeal under the pro-
cedures established in subpart H of this
part (for the purposes of subpart H of
this part, our notice of the estimate is
considered to be a final program review
determination); or

(ii) We permit a longer repayment pe-
riod.

(g) Regaining eligibility. If you lose
your eligibility to participate in a pro-
gram under this section, you may not
participate in that program until—

(1) The period described in paragraph
(b) of this section has ended;

(2) You pay any amount owed to us
under this section or are meeting that
obligation under an agreement accept-
able to us;

(3) You submit a new application for
participation in the program;

(4) We determine that you meet all of
the participation requirements in ef-
fect at the time of your application;
and

(5) You and we enter into a new pro-
gram participation agreement.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢)
[74 FR 55650, Oct. 28, 2009]

evasion of the
default

§668.188 Preventing
consequences of cohort
rates.

(a) General. You are subject to a loss
of eligibility that has already been im-
posed against another institution as a
result of cohort default rates if—

(1) You and the ineligible institution
are both parties to a transaction that
results in a change of ownership, a
change in control, a merger, a consoli-
dation, an acquisition, a change of
name, a change of address, any change
that results in a location becoming a
freestanding institution, a purchase or
sale, a transfer of assets, an assign-
ment, a change of identification num-
ber, a contract for services, an addition
or closure of one or more locations or
branches or educational programs, or
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any other change in whole or in part in
institutional structure or identity;

(2) Following the change described in
paragraph (a)(l) of this section, you
offer an educational program at sub-
stantially the same address at which
the ineligible institution had offered
an educational program before the
change; and

(3) There is a commonality of owner-
ship or management between you and
the ineligible institution, as the ineli-
gible institution existed before the
change.

(b) Commonality of ownership or man-
agement. For the purposes of this sec-
tion, a commonality of ownership or
management exists if, at each institu-
tion, the same person (as defined in 34
CFR 600.31) or members of that per-
son’s family, directly or indirectly—

(1) Holds or held a managerial role;
or

(2) Has or had the ability to affect
substantially the institution’s actions,
within the meaning of 34 CFR 600.21.

(c) Teach-outs. Notwithstanding para-
graph (b)(1) of this section, a com-
monality of management does not exist
if you are conducting a teach-out under
a teach-out agreement as defined in 34
CFR 600.2 and administered in accord-
ance with 34 CFR 602.24(c), and—

(1)(i) Within 60 days after the change
described in this section, you send us
the names of the managers for each fa-
cility undergoing the teach-out as it
existed before the change and for each
facility as it exists after you believe
that the commonality of management
has ended; and

(ii) We determine that the com-
monality of management, as described
in paragraph (b)(1) of this section, has
ended; or

(2)(1) Within 30 days after you receive
our notice that we have denied your
submission under paragraph (c¢)(1)(i) of
this section, you make the manage-
ment changes we request and send us a
list of the names of the managers for
each facility undergoing the teach-out
as it exists after you make those
changes; and

(ii) We determine that the com-
monality of management, as described
in paragraph (b)(1) of this section, has
ended.

§668.189

(d) Initial determination. We encourage
you to contact us before undergoing a
change described in this section. If you
write to us, providing the information
we request, we will provide a written
initial determination of the antici-
pated change’s effect on your eligi-
bility.

(e) Notice of accountability. (1) We no-
tify you in writing if, in response to
your notice or application filed under
34 CFR 600.20 or 600.21, we determine
that you are subject to a loss of eligi-
bility, under paragraph (a) of this sec-
tion, that has been imposed against an-
other institution.

(2) Our notice also advises you of the
scope and duration of your loss of eligi-
bility. The loss of eligibility applies to
all of your locations from the date you
receive our notice until the expiration
of the period of ineligibility applicable
to the other institution.

(3) If you are subject to a loss of eli-
gibility under this section that has al-
ready been imposed against another in-
stitution, you may only request an ad-
justment or submit an appeal for the
loss of eligibility under the same re-
quirements that would be applicable to
the other institution under §668.189.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099¢c)

[656 FR 65638, Nov. 1, 2000, as amended at 74
FR 55650, Oct. 28, 2009; 84 FR 58933, Nov. 1,
2019]

§668.189 General requirements for ad-
justing official cohort default rates
and for appealing their con-
sequences.

(a) Remaining eligible. You do not lose
eligibility under §668.187 if—

(1) We recalculate your cohort de-
fault rate, and it is below the percent-
age threshold for the loss of eligibility
as the result of—

(1) An uncorrected data adjustment
submitted under this section and
§668.190;

(ii) A new data adjustment submitted
under this section and §668.191;

(iii) An erroneous data appeal sub-
mitted under this section and §668.192;
or

(iv) A loan servicing appeal sub-
mitted under this section and §668.193;
or

571



§668.189

(2) You meet the requirements for—

(i) An economically disadvantaged
appeal submitted under this section
and §668.194;

(ii) A participation rate index appeal
submitted under this section and
§668.195;

(iii) An average rates appeal sub-
mitted under this section and §668.196;
or

(iv) A thirty-or-fewer borrowers ap-
peal submitted under this section and
§668.197.

(b) Limitations on your ability to dis-
pute your cohort default rate. (1) You
may not dispute the calculation of a
cohort default rate except as described
in this subpart.

(2) You may not request an adjust-
ment or appeal a cohort default rate,
under §668.190, §668.191, §668.192, or
§668.193, more than once.

(3) You may not request an adjust-
ment or appeal a cohort default rate,
under §668.190, §668.191, §668.192, or
§668.193, if you previously lost your eli-
gibility to participate in a Title IV,
HEA program, under §668.187, based en-
tirely or partially on that cohort de-
fault rate.

(c) Content and format of requests for
adjustments and appeals. We may deny
your request for adjustment or appeal
if it does not meet the following re-
quirements:

(1) All appeals, notices, requests,
independent auditor’s opinions, man-
agement’s written assertions, and
other correspondence that you are re-
quired to send under this subpart must
be complete, timely, accurate, and in a
format acceptable to us. This accept-
able format is described in the ‘‘Cohort
Default Rate Guide” that we provide to
you.

(2) Your completed request for ad-
justment or appeal must include—

(i) All of the information necessary
to substantiate your request for adjust-
ment or appeal; and

(ii) A certification by your chief ex-
ecutive officer, under penalty of per-
jury, that all the information you pro-
vide is true and correct.

(d) Our copies of your correspondence.
Whenever you are required by this sub-
part to correspond with a party other
than us, you must send us a copy of
your correspondence within the same
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time deadlines. However, you are not
required to send us copies of documents
that you received from us originally.

(e) Requirements for data managers’ re-
sponses. (1) Except as otherwise pro-
vided in this subpart, if this subpart re-
quires a data manager to correspond
with any party other than us, the data
manager must send us a copy of the
correspondence within the same time
deadlines.

(2) If a data manager sends us cor-
respondence under this subpart that is
not in a format acceptable to us, we
may require the data manager to revise
that correspondence’s format, and we
may prescribe a format for that data
manager’s subsequent correspondence
with us.

(f) Our decision on your request for ad-
justment or appeal. (1) We determine
whether your request for an adjust-
ment or appeal is in compliance with
this subpart.

(2) In making our decision for an ad-
justment, under §668.190 or §668.191, or
an appeal, under §668.192 or § 668.193—

(i) We presume that the information
provided to you by a data manager is
correct unless you provide substantial
evidence that shows the information is
not correct; and

(ii) If we determine that a data man-
ager did not provide the necessary
clarifying information or legible
records in meeting the requirements of
this subpart, we presume that the evi-
dence that you provide to us is correct
unless it is contradicted or otherwise
proven to be incorrect by information
we maintain.

(3) Our decision is based on the mate-
rials you submit under this subpart.
We do not provide an oral hearing.

(4) We notify you of our decision—

(i) If you request an adjustment or
appeal because you are subject to a loss
of eligibility under §668.187, within 45
days after we receive your completed
request for an adjustment or appeal; or

(ii) In all other cases, except for ap-
peals submitted under §668.192(a) to
avoid provisional certification, before
we notify you of your next official co-
hort default rate.

(5) You may not seek judicial review
of our determination of a cohort de-
fault rate until we issue our decision
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on all pending requests for adjustments
or appeals for that cohort default rate.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099¢)

§668.190 Uncorrected data
ments.

adjust-

(a) Eligibility. You may request an un-
corrected data adjustment for your
most recent cohort of borrowers, used
to calculate your most recent official
cohort default rate, if in response to
your challenge under §668.185(b), a data
manager agreed correctly to change
the data, but the changes are not re-
flected in your official cohort default
rate.

(b) Deadlines for requesting an uncor-
rected data adjustment. You must send
us a request for an uncorrected data
adjustment, including all supporting
documentation, within 30 days after
you receive your loan record detail re-
port from us.

(c) Determination. We recalculate
your cohort default rate, based on the
corrected data, and electronically cor-
rect the rate that is publicly released,
if we determine that—

(1) In response to your challenge
under §668.185(b), a data manager
agreed to change the data;

(2) The changes described in para-
graph (c)(1) of this section are not re-
flected in your official cohort default
rate; and

(3) We agree that the data are incor-
rect.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢c)
[74 FR 55650, Oct. 28, 2009]

§668.191 New data adjustments.

(a) Eligibility. You may request a new
data adjustment for your most recent
cohort of borrowers, used to calculate
your most recent official cohort de-
fault rate, if—

(1) A comparison of the loan record
detail reports that we provide to you
for the draft and official cohort default
rates shows that the data have been
newly included, excluded, or otherwise
changed; and

(2) You identify errors in the data de-
scribed in paragraph (a)(1) of this sec-

§668.191

tion that are confirmed by the data
manager.

(b) Deadlines for requesting a new data
adjustment. (1) You must send to the
relevant data manager, or data man-
agers, and us a request for a new data
adjustment, including all supporting
documentation, within 15 days after
you receive your loan record detail re-
port from us.

(2) Within 20 days after receiving
your request for a new data adjust-
ment, the data manager must send you
and us a response that—

(i) Addresses each of your allegations
of error; and

(ii) Includes the documentation used
to support the data manager’s position.

(3) Within 15 days after receiving a
guaranty agency’s notice that we hold
an FFELP loan about which you are
inquiring, you must send us your re-
quest for a new data adjustment for
that loan. We respond to your request
as set forth under paragraph (b)(2) of
this section.

(4) Within 15 days after receiving in-
complete or illegible records or data
from a data manager, you must send a
request for replacement records or
clarification of data to the data man-
ager and us.

(5) Within 20 days after receiving
your request for replacement records
or clarification of data, the data man-
ager must—

(i) Replace the missing or illegible
records;

(ii) Provide clarifying information;
or

(iii) Notify you and us that no clari-
fying information or additional or im-
proved records are available.

(6) You must send us your completed
request for a new data adjustment, in-
cluding all supporting documentation—

(i) Within 30 days after you receive
the final data manager’s response to
your request or requests; or

(ii) If you are also filing an erroneous
data appeal or a loan servicing appeal,
by the latest of the filing dates re-
quired in paragraph (b)(6)(i) of this sec-
tion or in §668.192(b)(6)(1) or
§668.193(c)(10)(i).

(c) Determination. If we determine
that incorrect data were used to cal-
culate your cohort default rate, we re-
calculate your cohort default rate
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based on the correct data and elec-
tronically correct the rate that is pub-
licly released.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢)
[74 FR 55651, Oct. 28, 2009]
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(a) Eligibility. Except as provided in
§668.189(b), you may appeal the calcula-
tion of a cohort default rate upon
which a loss of eligibility, under
§668.187, or provisional certification,
under §668.16(m), is based if—

(1) You dispute the accuracy of data
that you previously challenged on the
basis of incorrect data, under
§668.185(b); or

(2) A comparison of the loan record
detail reports that we provide to you
for the draft and official cohort default
rates shows that the data have been
newly included, excluded, or otherwise
changed, and you dispute the accuracy
of that data.

(b) Deadlines for submitting an appeal.
(1) You must send a request for
verification of data errors to the rel-
evant data manager, or data managers,
and to us within 15 days after you re-
ceive the notice of your loss of eligi-
bility or provisional certification. Your
request must include a description of
the information in the cohort default
rate data that you believe is incorrect
and all supporting documentation that
demonstrates the error.

(2) Within 20 days after receiving
your request for verification of data er-
rors, the data manager must send you
and us a response that—

(1) Addresses each of your allegations
of error; and

(i1) Includes the documentation used
to support the data manager’s position.

(3) Within 15 days after receiving a
guaranty agency’s notice that we hold
an FFELP loan about which you are
inquiring, you must send us your re-
quest for verification of that loan’s
data errors. Your request must include
a description of the information in the
cohort default rate data that you be-
lieve is incorrect and all supporting
documentation that demonstrates the
error. We respond to your request
under paragraph (b)(2) of this section.

Erroneous data appeals.
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(4) Within 15 days after receiving in-
complete or illegible records or data,
you must send a request for replace-
ment records or clarification of data to
the data manager and us.

(6) Within 20 days after receiving
your request for replacement records
or clarification of data, the data man-
ager must—

(i) Replace the missing or illegible
records;

(ii) Provide clarifying information;
or

(iii) Notify you and us that no clari-
fying information or additional or im-
proved records are available.

(6) You must send your completed ap-
peal to us, including all supporting
documentation—

(i) Within 30 days after you receive
the final data manager’s response to
your request; or

(ii) If you are also requesting a new
data adjustment or filing a loan serv-
icing appeal, by the latest of the filing
dates required in paragraph (b)(6)(i) of
this section or in §668.191(b)(6)(i) or
§668.193(c)(10)(1).

(c) Determination. If we determine
that incorrect data were used to cal-
culate your cohort default rate, we re-
calculate your cohort default rate
based on the correct data and elec-
tronically correct the rate that is pub-
licly released.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099¢c)

[656 FR 65638, Nov. 1, 2000, as amended at 74
FR 55651, Oct. 28, 2009]

§668.193 Loan servicing appeals.

(a) Eligibility. Except as provided in
§668.189(b), you may appeal, on the
basis of improper loan servicing or col-
lection, the calculation of—

(1) Your most recent cohort default
rate; or

(2) Any cohort default rate upon
which a loss of eligibility under
§668.187 is based.

(b) Improper loan servicing. For the
purposes of this section, a default is
considered to have been due to im-
proper loan servicing or collection only
if the borrower did not make a pay-
ment on the loan and you prove that
the FFEL Program lender or the Direct
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Loan Servicer, as defined in 34 CFR
685.102, failed to perform one or more of
the following activities, if that activ-
ity applies to the loan:

(1) Send at least one letter (other
than the final demand letter) urging
the borrower to make payments on the
loan;

(2) Attempt at least one phone call to
the borrower;

(3) Send a final demand letter to the
borrower;

(4) For a Direct Loan Program loan
only, document that skip tracing was
performed if the Direct Loan Servicer
determined that it did not have the
borrower’s current address; and

(5) For an FFELP loan only—

(i) Submit a request for preclaims or
default aversion assistance to the guar-
anty agency; and

(ii) Submit a certification or other
documentation that skip tracing was
performed to the guaranty agency.

(c) Deadlines for submitting an appeal.
(1) If the loan record detail report was
not included with your official cohort
default rate notice, you must request it
within 15 days after you receive the no-
tice of your official cohort default rate.

(2) You must send a request for loan
servicing records to the relevant data
manager, or data managers, and to us
within 15 days after you receive your
loan record detail report from us. If the
data manager is a guaranty agency,
your request must include a copy of
the loan record detail report.

(3) Within 20 days after receiving
your request for loan servicing records,
the data manager must—

(i) Send you and us a list of the bor-
rowers in your representative sample,
as described in paragraph (d) of this
section (the list must be in social secu-
rity number order, and it must include
the number of defaulted loans included
in the cohort for each listed borrower);

(ii) Send you and us a description of
how your representative sample was
chosen; and

(iii) Either send you copies of the
loan servicing records for the bor-
rowers in your representative sample
and send us a copy of its cover letter
indicating that the records were sent,
or send you and us a notice of the
amount of its fee for providing copies
of the loan servicing records.

§668.193

(4) The data manager may charge you
a reasonable fee for providing copies of
loan servicing records, but it may not
charge more than $10 per borrower file.
If a data manager charges a fee, it is
not required to send the documents to
you until it receives your payment of
the fee.

(5) If the data manager charges a fee
for providing copies of loan servicing
records, you must send payment in full
to the data manager within 15 days
after you receive the notice of the fee.

(6) If the data manager charges a fee
for providing copies of loan servicing
records, and—

(i) You pay the fee in full and on
time, the data manager must send you,
within 20 days after it receives your
payment, a copy of all loan servicing
records for each loan in your represent-
ative sample (the copies are provided
to you in hard copy format unless the
data manager and you agree that an-
other format may be used), and it must
send us a copy of its cover letter indi-
cating that the records were sent; or

(ii) You do not pay the fee in full and
on time, the data manager must notify
you and us of your failure to pay the
fee and that you have waived your
right to challenge the calculation of
your cohort default rate based on the
data manager’s records. We accept that
determination unless you prove that it
is incorrect.

(7) Within 15 days after receiving a
guaranty agency’s notice that we hold
an FFELP loan about which you are
inquiring, you must send us your re-
quest for the loan servicing records for
that loan. We respond to your request
under paragraph (c¢)(3) of this section.

(8) Within 15 days after receiving in-
complete or illegible records, you must
send a request for replacement records
to the data manager and us.

(9) Within 20 days after receiving
your request for replacement records,
the data manager must either—

(i) Replace the missing or illegible
records; or

(ii) Notify you and us that no addi-
tional or improved copies are available.

(10) You must send your appeal to us,
including all supporting documenta-
tion—

(i) Within 30 days after you receive
the final data manager’s response to
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your request for loan servicing records;
or

(ii) If you are also requesting a new
data adjustment or filing an erroneous
data appeal, by the latest of the filing
dates required in paragraph (c)(10)(i) of
this section or in §668.191(b)(6)(i) or
§668.192(b)(6)(1).

(d) Representative sample of records. (1)
To select a representative sample of
records, the data manager first identi-
fies all of the borrowers for whom it is
responsible and who had loans that
were considered to be in default in the
calculation of the cohort default rate
you are appealing.

(2) From the group of borrowers iden-
tified under paragraph (d)(1) of this sec-
tion, the data manager identifies a
sample that is large enough to derive
an estimate, acceptable at a 95 percent
confidence level with a plus or minus 5
percent confidence interval, for use in
determining the number of borrowers
who should be excluded from the cal-
culation of the cohort default rate due
to improper loan servicing or collec-
tion.

(e) Loan servicing records. Loan serv-
icing records are the collection and
payment history records—

(1) Provided to the guaranty agency
by the lender and used by the guaranty
agency in determining whether to pay
a claim on a defaulted loan; or

(2) Maintained by our Direct Loan
Servicer that are used in determining
your cohort default rate.

(f) Determination. (1) We determine
the number of loans, included in your
representative sample of loan servicing
records, that defaulted due to improper
loan servicing or collection, as de-
scribed in paragraph (b) of this section.

(2) Based on our determination, we
use a statistically valid methodology
to exclude the corresponding percent-
age of borrowers from both the numer-
ator and denominator of the calcula-
tion of your cohort default rate, and
electronically correct the rate that is
publicly released.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099¢c)

[66 FR 65638, Nov. 1, 2000, as amended at 67
FR 67075, Nov. 1, 2002; 74 FR 55651, Oct. 28,
2009]
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§668.194 Economically
appeals.

(a) Eligibility. As described in this sec-
tion, you may appeal a notice of a loss
of eligibility under §668.187 if an inde-
pendent auditor’s opinion certifies that
your low income rate is two-thirds or
more and—

(1) You offer an associate, bacca-
laureate, graduate, or professional de-
gree, and your completion rate is 70
percent or more; or

(2) You do not offer an associate, bac-
calaureate, graduate, or professional
degree, and your placement rate is 44
percent or more.

(b) Low income rate. (1) Your low in-
come rate is the percentage of your
students, as described in paragraph
(b)(2) of this section, who—

(i) For an award year that overlaps
the 12-month period selected under
paragraph (b)(2) of this section, have an
expected family contribution, as de-
fined in 34 CFR 690.2, that is equal to or
less than the largest expected family
contribution that would allow a stu-
dent to receive one-half of the max-
imum Federal Pell Grant award, re-
gardless of the student’s enrollment
status or cost of attendance; or

(ii) For a calendar year that overlaps
the 12-month period selected under
paragraph (b)(2) of this section, have an
adjusted gross income that, when
added to the adjusted gross income of
the student’s parents (if the student is
a dependent student) or spouse (if the
student is a married independent stu-
dent), is less than the amount listed in
the Department of Health and Human
Services poverty guidelines for the size
of the student’s family unit.

(2) The students who are used to de-
termine your low income rate include
only students who were enrolled on at
least a half-time basis in an eligible
program at your institution during any
part of a 12-month period that ended
during the 6 months immediately pre-
ceding the cohort’s fiscal year.

(c) Completion rate. (1) Your comple-
tion rate is the percentage of your stu-
dents, as described in paragraph (c)(2)
of this section, who—

(i) Completed the educational pro-
grams in which they were enrolled;

(ii) Transferred from your institution
to a higher level educational program;

disadvantaged
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(iii) Remained enrolled and are mak-
ing satisfactory progress toward com-
pletion of their educational programs
at the end of the same 12-month period
used to calculate the low income rate;
or

(iv) Entered active duty in the Armed
Forces of the United States within 1
year after their last date of attendance
at your institution.

(2) The students who are used to de-
termine your completion rate include
only regular students who were—

(i) Initially enrolled on a full-time
basis in an eligible program; and

(ii) Originally scheduled to complete
their programs during the same 12-
month period used to calculate the low
income rate.

(d) Placement rate. (1) Except as pro-
vided in paragraph (d)(2) of this sec-
tion, your placement rate is the per-
centage of your students, as described
in paragraphs (d)(3) and (d)(4) of this
section, who—

(i) Are employed, in an occupation
for which you provided training, on the
date following 1 year after their last
date of attendance at your institution;

(ii) Were employed for at least 13
weeks, in an occupation for which you
provided training, between the date
they enrolled at your institution and
the first date that is more than a year
after their last date of attendance at
your institution; or

(iii) Entered active duty in the
Armed Forces of the United States
within 1 year after their last date of at-
tendance at your institution.

(2) For the purposes of this section, a
former student is not considered to
have been employed based on any em-
ployment by your institution.

(3) The students who are used to de-
termine your placement rate include
only former students who—

(i) Were initially enrolled in an eligi-
ble program on at least a half-time
basis;

(ii) Were originally scheduled, at the
time of enrollment, to complete their
educational programs during the same
12-month period used to calculate the
low income rate; and

(iii) Remained in the program beyond
the point at which a student would
have received a 100 percent tuition re-
fund from you.

§668.194

(4) A student is not included in the
calculation of your placement rate if
that student, on the date that is 1 year
after the student’s originally scheduled
completion date, remains enrolled in
the same program and is making satis-
factory progress.

(e) Scheduled to complete. In calcu-
lating a completion or placement rate
under this section, the date on which a
student is originally scheduled to com-
plete a program is based on—

(1) For a student who is initially en-
rolled full-time, the amount of time
specified in your enrollment contract,
catalog, or other materials for comple-
tion of the program by a full-time stu-
dent; or

(2) For a student who is initially en-
rolled less than full-time, the amount
of time that it would take the student
to complete the program if the student
remained at that level of enrollment
throughout the program.

(f) Deadline for submitting an appeal.
(1) Within 30 days after you receive the
notice of your loss of eligibility, you
must send us your management’s writ-
ten assertion, as described in the Co-
hort Default Rate Guide.

(2) Within 60 days after you receive
the notice of your loss of eligibility,
you must send us the independent audi-
tor’s opinion described in paragraph (g)
of this section.

(g) Independent auditor’s opinion. (1)
The independent auditor’s opinion
must state whether your manage-
ment’s written assertion, as you pro-
vided it to the auditor and to us, meets
the requirements for an economically
disadvantaged appeal and is fairly stat-
ed in all material respects.

(2) The engagement that forms the
basis of the independent auditor’s opin-
ion must be an examination-level com-
pliance attestation engagement per-
formed in accordance with—

(i) The American Institute of Cer-
tified Public Accountant’s (AICPA)
Statement on Standards for Attesta-
tion Engagements, Compliance Attes-
tation (AICPA, Professional Standards,
vol. 1, AT sec. 500), as amended (these
standards may be obtained by calling
the AICPA’s order department, at 1-
888-777-7077); and
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(ii) Government Auditing Standards
issued by the Comptroller General of
the United States.

(h) Determination. You do not lose eli-
gibility under §668.187 if—

(1) Your independent auditor’s opin-
ion agrees that you meet the require-
ments for an economically disadvan-
taged appeal; and

(2) We determine that the inde-
pendent auditor’s opinion and your
management’s written assertion—

(i) Meet the requirements for an eco-
nomically disadvantaged appeal; and

(ii) Are not contradicted or otherwise
proven to be incorrect by information
we maintain, to an extent that would
render the independent auditor’s opin-
ion unacceptable.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099¢c)

§668.195
peals.

(a) Eligibility. (1) You may appeal a
notice of a loss of eligibility under
§668.187(a)(1), based on one cohort de-
fault rate over 40 percent, if your par-
ticipation rate index for that cohort’s
fiscal year is equal to or less than
0.06015.

(2) You may appeal a notice of a loss
of eligibility under §668.187(a)(2), based
on three cohort default rates of 25 per-
cent or greater, if your participation
rate index is equal to or less than 0.0375
for any of those three cohorts’ fiscal
years.

(b) Calculating your participation rate
inder. (1) Except as provided in para-
graph (b)(2) of this section, your par-
ticipation rate index for a fiscal year is
determined by multiplying your cohort
default rate for that fiscal year by the
percentage that is derived by divid-
ing—

(i) The number of students who re-
ceived an FFELP or a Direct Loan Pro-
gram loan to attend your institution
during a period of enrollment, as de-
fined in 34 CFR 682.200 or 685.102, that
overlaps any part of a 12-month period
that ended during the 6 months imme-
diately preceding the cohort’s fiscal
year, by

(ii) The number of regular students
who were enrolled at your institution

Participation rate index ap-
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on at least a half-time basis during any
part of the same 12-month period.

(2) If your cohort default rate for a
fiscal year is calculated as an average
rate under §668.183(d)(2), you may cal-
culate your participation rate index for
that fiscal year using either that aver-
age rate or the cohort default rate that
would be calculated for the fiscal year
alone using the method described in
§668.183(d)(1).

(c) Deadline for submitting an appeal.
You must send us your appeal under
this section, including all supporting
documentation, within 30 days after
you receive the notice of your loss of
eligibility.

(d) Determination. (1) You do not lose
eligibility under §668.187 if we deter-
mine that you meet the requirements
for a participation rate index appeal.

(2) If we determine that your partici-
pation rate index for a fiscal year is
equal to or less than 0.0375, under para-
graph (d)(1) of this section, we also ex-
cuse you from any subsequent loss of
eligibility under §668.187(a)(2) that
would be based on the official cohort
default rate for that fiscal year.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099¢c)

§668.196 Average rates appeals.

(a) Eligibility. (1) You may appeal a
notice of a loss of eligibility under
§668.187(a)(1), based on one cohort de-
fault rate over 40 percent, if that co-
hort default rate is calculated as an av-
erage rate under §668.183(d)(2).

(2) You may appeal a notice of a loss
of eligibility under §668.187(a)(2), based
on three cohort default rates of 25 per-
cent or greater, if at least two of those
cohort default rates—

(i) Are calculated as average rates
under §668.183(d)(2); and

(ii) Would be less than 25 percent if
calculated for the fiscal year alone
using the method described in
§668.183(d)(1).

(b) Deadline for submitting an appeal.
(1) Before notifying you of your official
cohort default rate, we make an initial
determination about whether you qual-
ify for an average rates appeal. If we
determine that you qualify, we notify
you of that determination at the same
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time that we notify you of your official
cohort default rate.

(2) If you disagree with our initial de-
termination, you must send us your av-
erage rates appeal, including all sup-
porting documentation, within 30 days
after you receive the notice of your
loss of eligibility.

(c) Determination. You do not lose eli-
gibility under §668.187 if we determine
that you meet the requirements for an
average rates appeal.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099¢c)

[66 FR 65638, Nov. 1, 2000, as amended at 74
FR 55651, Oct. 28, 2009]

§668.197 Thirty-or-fewer
appeals.

(a) Eligibility. You may appeal a no-
tice of a loss of eligibility under
§668.187 if 30 or fewer borrowers, in
total, are included in the 3 most recent
cohorts of borrowers used to calculate
your cohort default rates.

(b) Deadline for submitting an appeal.
(1) Before notifying you of your official
cohort default rate, we make an initial
determination about whether you qual-
ify for a thirty-or-fewer borrowers ap-
peal. If we determine that you qualify,
we notify you of that determination at
the same time that we notify you of
your official cohort default rate.

(2) If you disagree with our initial de-
termination, you must send us your
thirty-or-fewer borrowers appeal, in-
cluding all supporting documentation,
within 30 days after you receive the no-
tice of your loss of eligibility.

(¢) Determination. You do not lose eli-
gibility under §668.187 if we determine
that you meet the requirements for a
thirty-or-fewer borrowers appeal.

borrowers

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099¢c)

§668.198 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
the subpart or the application of its
provisions to any person, act, or prac-
tice shall not be affected thereby.

[84 FR 58933, Nov. 1, 2019]

§668.201
Subpart N—Cohort Default Rates

SOURCE: 74 FR 55651, Oct. 28, 2009, unless
otherwise noted.

§668.200 Purpose of this subpart.

(a) General. Your cohort default rate
is a measure we use to determine your
eligibility to participate in various
Title IV, HEA programs. We may also
use it for determining your eligibility
for exemptions, such as those for cer-
tain disbursement requirements under
the FFEL and Direct Loan Programs.
This subpart applies solely to cohorts,
as defined in §§668.201(a) and 668.202(b),
for fiscal years 2009 and later. For
these cohorts, this subpart describes
how cohort default rates are cal-
culated, some of the consequences of
cohort default rates, and how you may
request changes to your cohort default
rates or appeal their consequences.
Under this subpart, you submit a
“‘challenge’ after you receive your
draft cohort default rate, and you re-
quest an ‘‘adjustment” or ‘‘appeal”
after your official cohort default rate
is published.

(b) Cohort Default Rates. Notwith-
standing anything to the contrary in
this subpart, we will issue annually
two sets of draft and official cohort de-
fault rates for fiscal years 2009, 2010,
and 2011. For each of these years, you
will receive one set of draft and official
cohort default rates under this subpart
and another set of draft and official co-
hort default rates under subpart M of
this part.

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢c)

§668.201 Definitions of terms used in
this subpart.

We use the following definitions in
this subpart:

(a) Cohort. Your cohort is a group of
borrowers used to determine your co-
hort default rate. The method for iden-
tifying the borrowers in a cohort is
provided in §668.202(b).

(b) Data manager. (1) For FFELP
loans held by a guaranty agency or
lender, the guaranty agency is the data
manager.

(2) For FFELP loans that we hold, we
are the data manager.
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(3) For Direct Loan Program loans,
the Direct Loan Servicer, as defined in
34 CFR 685.102, is the data manager.

(¢) Days. In this subpart, ‘‘days”
means calendar days.

(d) Default. A borrower is considered
to be in default for cohort default rate
purposes under the rules in §668.202(c).

(e) Draft cohort default rate. Your
draft cohort default rate is a rate we
issue, for your review, before we issue
your official cohort default rate. A
draft cohort default rate is used only
for the purposes described in §668.204.

(f) Entering repayment. (1) Except as
provided in paragraphs (f)(2) and (f)(3)
of this section, loans are considered to
enter repayment on the dates described
in 34 CFR 682.200 (under the definition
of ‘“‘repayment period”’) and in 34 CFR
685.207.

(2) A Federal SLS loan is considered
to enter repayment—

(i) At the same time the borrower’s
Federal Stafford loan enters repay-
ment, if the borrower received the Fed-
eral SLS loan and the Federal Stafford
loan during the same period of contin-
uous enrollment; or

(ii) In all other cases, on the day
after the student ceases to be enrolled
at an institution on at least a half-
time basis in an educational program
leading to a degree, certificate, or
other recognized educational creden-
tial.

(3) For the purposes of this subpart, a
loan is considered to enter repayment
on the date that a borrower repays it in
full, if the loan is paid in full before
the loan enters repayment under para-
graphs (f)(1) or (£)(2) of this section.

(g) Fiscal year. A fiscal year begins on
October 1 and ends on the following
September 30. A fiscal year is identi-
fied by the calendar year in which it
ends.

(h) Loan record detail report. The loan
record detail report is a report that we
produce. It contains the data used to
calculate your draft or official cohort
default rate.

(1) Official cohort default rate. Your of-
ficial cohort default rate is the cohort
default rate that we publish for you
under §668.205. Cohort default rates cal-
culated under this subpart are not re-
lated in any way to cohort default
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rates that are calculated for the Fed-
eral Perkins Loan Program.
(j) We. We are the Department, the
Secretary, or the Secretary’s designee.
(k) You. You are an institution.

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢c)

§668.202 Calculating and applying co-
hort default rates.

(a) General. This section describes the
four steps that we follow to calculate
and apply your cohort default rate for
a fiscal year:

(1) First, under paragraph (b) of this
section, we identify the borrowers in
your cohort for the fiscal year. If the
total number of borrowers in that co-
hort is fewer than 30, we also identify
the borrowers in your cohorts for the 2
most recent prior fiscal years.

(2) Second, under paragraph (c) of
this section, we identify the borrowers
in the cohort (or cohorts) who are con-
sidered to be in default by the end of
the second fiscal year following the fis-
cal year those borrowers entered repay-
ment. If more than one cohort will be
used to calculate your cohort default
rate, we identify defaulted borrowers
separately for each cohort.

(3) Third, under paragraph (d) of this
section, we calculate your cohort de-
fault rate.

(4) Fourth, we apply your cohort de-
fault rate to all of your locations—

(i) As you exist on the date you re-
ceive the notice of your official cohort
default rate; and

(ii) From the date on which you re-
ceive the notice of your official cohort
default rate until you receive our no-
tice that the cohort default rate no
longer applies.

(b) Identify the borrowers in a cohort.
(1) Except as provided in paragraph
(b)(3) of this section, your cohort for a
fiscal year consists of all of your cur-
rent and former students who, during
that fiscal year, entered repayment on
any Federal Stafford loan, Federal SLS
loan, Direct Subsidized loan, or Direct
Unsubsidized loan that they received to
attend your institution, or on the por-
tion of a loan made under the Federal
Consolidation Loan Program or the
Federal Direct Consolidation Loan Pro-
gram (as defined in 34 CFR 685.102) that
is used to repay those loans.
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(2) A borrower may be included in
more than one of your cohorts and may
be included in the cohorts of more than
one institution in the same fiscal year.

(3) A TEACH Grant that has been
converted to a Federal Direct Unsub-
sidized Loan is not considered for the
purpose of calculating and applying co-
hort default rates.

(c) Identify the borrowers in a cohort
who are in default. (1) Except as pro-
vided in paragraph (c)(2) of this sec-
tion, a borrower in a cohort for a fiscal
year is considered to be in default if,
before the end of the second fiscal year
following the fiscal year the borrower
entered repayment—

(i) The borrower defaults on any
FFELP loan that was used to include
the borrower in the cohort or on any
Federal Consolidation Loan Program
loan that repaid a loan that was used
to include the borrower in the cohort
(however, a borrower is not considered
to be in default unless a claim for in-
surance has been paid on the loan by a
guaranty agency or by us);

(ii) The borrower fails to make an in-
stallment payment, when due, on any
Direct Loan Program loan that was
used to include the borrower in the co-
hort or on any Federal Direct Consoli-
dation Loan Program loan that repaid
a loan that was used to include the bor-
rower in the cohort, and the borrower’s
failure persists for 360 days (or for 270
days, if the borrower’s first day of de-
linquency was before October 7, 1998);

(iii) You or your owner, agent, con-
tractor, employee, or any other affili-
ated entity or individual make a pay-
ment to prevent a borrower’s default
on a loan that is used to include the
borrower in that cohort; or

(iv) The borrower fails to make an in-
stallment payment, when due, on a
Federal Stafford Loan that is held by
the Secretary or a Federal Consolida-
tion Loan that is held by the Secretary
and that was used to repay a Federal
Stafford Loan, if such Federal Stafford
Loan or Federal Consolidation was
used to include the borrower in the co-
hort, and the borrower’s failure per-
sists for 360 days.

(2) A borrower is not considered to be
in default based on a loan that is, be-
fore the end of the second fiscal year
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following the fiscal year in which it en-
tered repayment—

(1) Rehabilitated under 34 CFR 682.405
or 34 CFR 685.211(e); or

(ii) Repurchased by a lender because
the claim for insurance was submitted
or paid in error.

(d) Calculate the cohort default rate.
Except as provided in §668.203, if there
are—

(1)(i) Thirty or more borrowers in
your cohort for a fiscal year, your co-
hort default rate is the percentage that
is calculated by—

(ii) Dividing the number of borrowers
in the cohort who are in default, as de-
termined under paragraph (c) of this
section by the number of borrowers in
the cohort, as determined under para-
graph (b) of this section.

(2)(1) Fewer than 30 borrowers in your
cohort for a fiscal year, your cohort de-
fault rate is the percentage that is cal-
culated by—

(ii) Dividing the total number of bor-
rowers in that cohort and in the two
most recent prior cohorts who are in
default, as determined for each cohort
under paragraph (c) of this section by
the total number of borrowers in that
cohort and the two most recent prior
cohorts, as determined for each cohort
under paragraph (b) of this section.

(Authority:20 U.S.C. 1070g, 1082, 1085, 1094,
1099¢)

§668.203 Determining cohort default
rates for institutions that have un-
dergone a change in status.

(a) General. (1) Except as provided
under 34 CFR 600.32(d), if you undergo a
change in status identified in this sec-
tion, your cohort default rate is deter-
mined under this section.

(2) In determining cohort default
rates under this section, the date of a
merger, acquisition, or other change in
status is the date the change occurs.

(3) A change in status may affect
your eligibility to participate in Title
IV, HEA programs under §668.206 or
§668.207.

(4) If another institution’s cohort de-
fault rate is applicable to you under
this section, you may challenge, re-
quest an adjustment, or submit an ap-
peal for the cohort default rate under
the same requirements that would be
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applicable to the other institution
under §§668.204 and 668.208.

(b) Acquisition or merger of institutions.
If your institution acquires, or was cre-
ated by the merger of, one or more in-
stitutions that participated independ-
ently in the Title IV, HEA programs
immediately before the acquisition or
merger—

(1) For the cohort default rates pub-
lished before the date of the acquisi-
tion or merger, your cohort default
rates are the same as those of your
predecessor that had the highest total
number of borrowers entering repay-
ment in the two most recent cohorts
used to calculate those cohort default
rates; and

(2) Beginning with the first cohort
default rate published after the date of
the acquisition or merger, your cohort
default rates are determined by includ-
ing the applicable borrowers from each
institution involved in the acquisition
or merger in the calculation under
§668.202.

(c) Acquisition of branches or locations.
If you acquire a branch or a location
from another institution participating
in the Title IV, HEA programs—

(1) The cohort default rates published
for you before the date of the change
apply to you and to the newly acquired
branch or location;

(2) Beginning with the first cohort
default rate published after the date of
the change, your cohort default rates
for the next 3 fiscal years are deter-
mined by including the applicable bor-
rowers from your institution and the
other institution (including all of its
locations) in the calculation under
§668.202;

(3) After the period described in para-
graph (c¢)(2) of this section, your cohort
default rates do not include borrowers
from the other institution in the cal-
culation under §668.202; and

(4) At all times, the cohort default
rate for the institution from which you
acquired the branch or location is not
affected by this change in status.

(d) Branches or locations becoming in-
stitutions. If you are a branch or loca-
tion of an institution that is partici-
pating in the Title IV, HEA programs,
and you become a separate, new insti-
tution for the purposes of participating
in those programs—

34 CFR Ch. VI (7-1-25 Edition)

(1) The cohort default rates published
before the date of the change for your
former parent institution are also ap-
plicable to you;

(2) Beginning with the first cohort
default rate published after the date of
the change, your cohort default rates
for the next 3 fiscal years are deter-
mined by including the applicable bor-
rowers from your institution and your
former parent institution (including all
of its locations) in the calculation
under §668.202; and

(3) After the period described in para-
graph (d)(2) of this section, your cohort
default rates do not include borrowers
from your former parent institution in
the calculation under §668.202.

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢)

§668.204 Draft cohort default rates
and your ability to challenge before
official cohort default rates are
issued.

(a) General. (1) We notify you of your
draft cohort default rate before your
official cohort default rate is cal-
culated. Our notice includes the loan
record detail report for the draft co-
hort default rate.

(2) Regardless of the number of bor-
rowers included in your cohort, your
draft cohort default rate is always cal-
culated using data for that fiscal year
alone, using the method described in
§668.202(d)(1).

(3) Your draft cohort default rate and
the loan record detail report are not
considered public information and may
not be otherwise voluntarily released
to the public by a data manager.

(4) Any challenge you submit under
this section and any response provided
by a data manager must be in a format
acceptable to us. This acceptable for-
mat is described in the ‘‘Cohort Default
Rate Guide’ that we provide to you. If
your challenge does not comply with
the requirements in the ‘‘Cohort De-
fault Rate Guide,” we may deny your
challenge.

(b) Incorrect data challenges. (1) You
may challenge the accuracy of the data
included on the loan record detail re-
port by sending a challenge to the rel-
evant data manager, or data managers,
within 45 days after you receive the
data. Your challenge must include—
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(i) A description of the information
in the loan record detail report that
you believe is incorrect; and

(ii) Documentation that supports
your contention that the data are in-
correct.

(2) Within 30 days after receiving
your challenge, the data manager must
send you and us a response that—

(1) Addresses each of your allegations
of error; and

(ii) Includes the documentation that
supports the data manager’s position.

(3) If your data manager concludes
that draft data in the loan record de-
tail report are incorrect, and we agree,
we use the corrected data to calculate
your cohort default rate.

(4) If you fail to challenge the accu-
racy of data under this section, you
cannot contest the accuracy of those
data in an uncorrected data adjust-
ment, under §668.209, or in an erroneous
data appeal, under §668.211.

(c) Participation rate index challenges.
(1)(i) You may challenge an anticipated
loss of eligibility under §668.206(a)(1),
based on one cohort default rate over
40 percent, if your participation rate
index for that cohort’s fiscal year is
equal to or less than 0.0832.

(i1) Subject to §668.208(b), you may
challenge a potential loss of eligibility
under §668.206(a)(2), based on any co-
hort default rate that is less than or
equal to 40 percent, but greater than or
equal to 30 percent, for any of the three
most recently calculated fiscal years,
if your participation rate index is equal
to or less than 0.0625 for that cohort’s
fiscal year.

(iii) You may challenge a potential
placement on provisional certification
under §668.16(m)(2)(i), based on any co-
hort default rate that fails to satisfy
the standard of administrative capa-
bility in §668.16(m)(1)(ii), if your par-
ticipation rate index is equal to or less
than 0.0625 for that cohort’s fiscal year.

(2) For a participation rate index
challenge, your ©participation rate
index 1is calculated as described in
§668.214(b), except that—

(i) The draft cohort default rate is
considered to be your most recent co-
hort default rate; and

(ii) If the cohort used to calculate
your draft cohort default rate included
fewer than 30 borrowers, you may cal-
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culate your participation rate index for
that fiscal year using either your most
recent draft cohort default rate or the
average rate that would be calculated
for that fiscal year, using the method
described in §668.202(d)(2).

(3) You must send your participation
rate index challenge, including all sup-
porting documentation, to us within 45
days after you receive your draft co-
hort default rate.

(4) We notify you of our determina-
tion on your participation rate index
challenge before your official cohort
default rate is published.

(5) If we determine that you qualify
for continued eligibility or full certifi-
cation based on your participation rate
index challenge, you will not lose eligi-
bility under §668.206 or be placed on
provisional certification under
§668.16(m)(2)(i) when your next official
cohort default rate is published. Unless
that next official cohort default rate is
less than or equal to your draft cohort
default rate, a successful challenge
that is based on your draft cohort de-
fault rate does not excuse you from
any other loss of eligibility or place-
ment on provisional certification. How-
ever, if your successful challenge under
paragraph (c)(1)(ii) or (iii) of this sec-
tion is based on a prior, official cohort
default rate, and not on your draft co-
hort default rate, or if the next official
cohort default rate published is less
than or equal to the draft rate you suc-
cessfully challenged, we also excuse
you from any subsequent loss of eligi-
bility, under §668.206(a)(2), or place-
ment on provisional certification,
under §668.16(m)(2)(i), that would be
based on that official cohort default
rate.

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢)

[74 FR 55651, Oct. 28, 2009, as amended at 78
FR 65804, Nov. 1, 2013; 80 FR 67236, Oct. 30,
2015]

§668.205 Notice of your official cohort
default rate.

(a) We electronically notify you of
your cohort default rate after we cal-
culate it, by sending you an eCDR noti-
fication package to the destination
point you designate. After we send our
notice to you, we publish a list of co-
hort default rates for all institutions.
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(b) If you had one or more borrowers
entering repayment in the fiscal year
for which the rate is calculated, or are
subject to sanctions, or if the Depart-
ment believes you will have an official
cohort default rate calculated as an av-
erage rate, you will receive a loan
record detail report as part of your
eCDR notification package.

(c) You have five business days, from
the transmission date for eCDR notifi-
cation packages as posted on the De-
partment’s Web site, to report any
problem with receipt of the electronic
transmission of your eCDR notification
package.

(d) Except as provided in paragraph
(e) of this section, timelines for sub-
mitting challenges, adjustments, and
appeals begin on the sixth business day
following the transmission date for
eCDR notification packages that is
posted on the Department’s Web site.

(e) If you timely report a problem
with transmission of your eCDR notifi-
cation package under paragraph (c) of
this section and the Department agrees
that the problem with transmission
was not caused by you, the Department
will extend the challenge, appeal and
adjustment deadlines and timeframes
to account for a retransmission of your
eCDR notification package after the
technical problem is resolved.

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢c)

§668.206 Consequences of cohort de-
fault rates on your ability to par-
ticipate in Title IV, HEA programs.

(a) End of participation. (1) Except as
provided in paragraph (e) of this sec-
tion, you lose your eligibility to par-
ticipate in the FFEL and Direct Loan
programs 30 days after you receive our
notice that your most recent cohort
default rate for fiscal year 2011 or later
is greater than 40 percent.

(2) Except as provided in paragraphs
(d) and (e) of this section, you lose your
eligibility to participate in the FFEL,
Direct Loan, and Federal Pell Grant
programs 30 days after you receive our
notice that your three most recent co-
hort default rates are each 30 percent
or greater.

(b) Length of period of ineligibility.
Your loss of eligibility under this sec-
tion continues—

34 CFR Ch. VI (7-1-25 Edition)

(1) For the remainder of the fiscal
year in which we notify you that you
are subject to a loss of eligibility; and

(2) For the next 2 fiscal years.

(c) Using a cohort default rate more
than once. The use of a cohort default
rate as a basis for a loss of eligibility
under this section does not preclude its
use as a basis for—

(1) Any concurrent or subsequent loss
of eligibility under this section; or

(2) Any other action by us.

(d) Continuing participation in Pell. If
you are subject to a loss of eligibility
under paragraph (a)(2) of this section,
based on three cohort default rates of
30 percent or greater, you may con-
tinue to participate in the Federal Pell
Grant Program if we determine that
you—

(1) Were ineligible to participate in
the FFEL and Direct Loan programs
before October 7, 1998, and your eligi-
bility was not reinstated;

(2) Requested in writing, before Octo-
ber 7, 1998, to withdraw your participa-
tion in the FFEL and Direct Loan pro-
grams, and you were not later rein-
stated; or

(3) Have not certified an FFELP loan
or originated a Direct Loan Program
loan on or after July 7, 1998.

(e) Requests for adjustments and ap-
peals. (1) A loss of eligibility under this
section does not take effect while your
request for adjustment or appeal, as
listed in §668.208(a), is pending, pro-
vided your request for adjustment or
appeal is complete, timely, accurate,
and in the required format.

(2) Eligibility continued under para-
graph (e)(1) of this section ends if we
determine that none of the requests for
adjustments and appeals you have sub-
mitted qualify you for continued eligi-
bility under §668.208. Loss of eligibility
takes effect on the date that you re-
ceive notice of our determination on
your last pending request for adjust-
ment or appeal.

(3) You do not lose eligibility under
this section if we determine that your
request for adjustment or appeal meets
all requirements of this subpart and
qualifies you for continued eligibility
under §668.208.

(4) To avoid liabilities you might oth-
erwise incur under paragraph (f) of this
section, you may choose to suspend
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your participation in the FFEL and Di-
rect Loan programs during the adjust-
ment or appeal process.

(f) Liabilities during the adjustment or
appeal process. If you continued to par-
ticipate in the FFEL or Direct Loan
Program under paragraph (e)(1) of this
section, and we determine that none of
your requests for adjustments or ap-
peals qualify you for continued eligi-
bility—

(1) For any FFEL or Direct Loan
Program loan that you certified and
delivered or originated and disbursed
more than 30 days after you received
the notice of your cohort default rate,
we estimate the amount of interest,
special allowance, reinsurance, and any
related or similar payments we make
or are obligated to make on those
loans;

(2) We exclude from this estimate any
amount attributable to funds that you
delivered or disbursed more than 45
days after you submitted your com-
pleted appeal to us;

(3) We notify you of the estimated
amount; and

(4) Within 45 days after you receive
our notice of the estimated amount,
you must pay us that amount, unless—

(i) You file an appeal under the pro-
cedures established in subpart H of this
part (for the purposes of subpart H of
this part, our notice of the estimate is
considered to be a final program review
determination); or

(ii) We permit a longer repayment pe-
riod.

(g8) Regaining eligibility. If you lose
your eligibility to participate in a pro-
gram under this section, you may not
participate in that program until—

(1) The period described in paragraph
(b) of this section has ended;

(2) You pay any amount owed to us
under this section or are meeting that
obligation under an agreement accept-
able to us;

(3) You submit a new application for
participation in the program;

(4) We determine that you meet all of
the participation requirements in ef-
fect at the time of your application;
and

(5) You and we enter into a new pro-
gram participation agreement.

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢c)
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§668.207 Preventing evasion of the

consequences of cohort default
rates.

(a) General. You are subject to a loss
of eligibility that has already been im-
posed against another institution as a
result of cohort default rates if—

(1) You and the ineligible institution
are both parties to a transaction that
results in a change of ownership, a
change in control, a merger, a consoli-
dation, an acquisition, a change of
name, a change of address, any change
that results in a location becoming a
freestanding institution, a purchase or
sale, a transfer of assets, an assign-
ment, a change of identification num-
ber, a contract for services, an addition
or closure of one or more locations or
branches or educational programs, or
any other change in whole or in part in
institutional structure or identity;

(2) Following the change described in
paragraph (a)(1) of this section, you
offer an educational program at sub-
stantially the same address at which
the ineligible institution had offered
an educational program before the
change; and

(3) There is a commonality of owner-
ship or management between you and
the ineligible institution, as the ineli-
gible institution existed before the
change.

(b) Commonality of ownership or man-
agement. For the purposes of this sec-
tion, a commonality of ownership or
management exists if, at each institu-
tion, the same person (as defined in 34
CFR 600.31) or members of that per-
son’s family, directly or indirectly—

(1) Holds or held a managerial role;
or

(2) Has or had the ability to affect
substantially the institution’s actions,
within the meaning of 34 CFR 600.21.

(c) Teach-outs. Notwithstanding para-
graph (b)(1) of this section, a com-
monality of management does not exist
if you are conducting a teach-out under
a teach-out agreement as defined in 34
CFR 602.3 and administered in accord-
ance with 34 CFR 602.24(c), and—

(1)(i) Within 60 days after the change
described in this section, you send us
the names of the managers for each fa-
cility undergoing the teach-out as it
existed before the change and for each
facility as it exists after you believe
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that the commonality of management
has ended; and

(ii) We determine that the com-
monality of management, as described
in paragraph (b)(1) of this section, has
ended; or

(2)(1) Within 30 days after you receive
our notice that we have denied your
submission under paragraph (c¢)(1)(i) of
this section, you make the manage-
ment changes we request and send us a
list of the names of the managers for
each facility undergoing the teach-out
as it exists after you make those
changes; and

(ii) We determine that the com-
monality of management, as described
in paragraph (b)(1) of this section, has
ended.

(d) Initial determination. We encourage
you to contact us before undergoing a
change described in this section. If you
write to us, providing the information
we request, we will provide a written
initial determination of the antici-
pated change’s effect on your eligi-
bility.

(e) Notice of accountability. (1) We no-
tify you in writing if, in response to
your notice or application filed under
34 CFR 600.20 or 600.21, we determine
that you are subject to a loss of eligi-
bility, under paragraph (a) of this sec-
tion, that has been imposed against an-
other institution.

(2) Our notice also advises you of the
scope and duration of your loss of eligi-
bility. The loss of eligibility applies to
all of your locations from the date you
receive our notice until the expiration
of the period of ineligibility applicable
to the other institution.

(3) If you are subject to a loss of eli-
gibility under this section that has al-
ready been imposed against another in-
stitution, you may only request an ad-
justment or submit an appeal for the
loss of eligibility under the same re-
quirements that would be applicable to
the other institution under §668.208.

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢c)

§668.208 General requirements for ad-
justing official cohort default rates
and for appealing their con-
sequences.

(a) Remaining eligible. You do not lose
eligibility under §668.206 if—

34 CFR Ch. VI (7-1-25 Edition)

(1) We recalculate your cohort de-
fault rate, and it is below the percent-
age threshold for the loss of eligibility
as the result of—

(i) An uncorrected data adjustment
submitted under this section and
§668.209;

(ii) A new data adjustment submitted
under this section and §668.210;

(iii) An erroneous data appeal sub-
mitted under this section and §668.211;
or

(iv) A loan servicing appeal sub-
mitted under this section and §668.212;
or

(2) You meet the requirements for—

(i) An economically disadvantaged
appeal submitted under this section
and §668.213;

(ii) A participation rate index chal-
lenge or appeal submitted under this
section and §668.204 or §668.214;

(iii) An average rates appeal sub-
mitted under this section and §668.215;
or

(iv) A thirty-or-fewer borrowers ap-
peal submitted under this section and
§668.216.

(b) Limitations on your ability to dis-
pute your cohort default rate. (1) You
may not dispute the calculation of a
cohort default rate except as described
in this subpart or in §668.16(m)(2).

(2) You may not challenge, request
an adjustment to, or appeal a draft or
official cohort default rate, under
§668.204, §668.209, §668.210, §668.211,
§668.212, or §668.214, more than once on
that cohort default rate.

(3) You may not challenge, request
an adjustment to, or appeal a draft or
official cohort default rate, under
§668.204, §668.209, §668.210, §668.211,
§668.212, or §668.214, if you previously
lost your eligibility to participate in a
Title IV, HEA program, under §668.206,
or were placed on provisional certifi-
cation under §668.16(m)(2)(i), based en-
tirely or partially on that cohort de-
fault rate.

(c) Content and format of requests for
adjustments and appeals. We may deny
your request for adjustment or appeal
if it does not meet the following re-
quirements:

(1) All appeals, notices, requests,
independent auditor’s opinions, man-
agement’s written assertions, and
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other correspondence that you are re-
quired to send under this subpart must
be complete, timely, accurate, and in a
format acceptable to us. This accept-
able format is described in the ‘‘Cohort
Default Rate Guide” that we provide to
you.

(2) Your completed request for ad-
justment or appeal must include—

(i) All of the information necessary
to substantiate your request for adjust-
ment or appeal; and

(ii) A certification by your chief ex-
ecutive officer, under penalty of per-
jury, that all the information you pro-
vide is true and correct.

(d) Our copies of your correspondence.
Whenever you are required by this sub-
part to correspond with a party other
than us, you must send us a copy of
your correspondence within the same
time deadlines. However, you are not
required to send us copies of documents
that you received from us originally.

(e) Requirements for data managers’ re-
sponses. (1) Except as otherwise pro-
vided in this subpart, if this subpart re-
quires a data manager to correspond
with any party other than us, the data
manager must send us a copy of the
correspondence within the same time
deadlines.

(2) If a data manager sends us cor-
respondence under this subpart that is
not in a format acceptable to us, we
may require the data manager to revise
that correspondence’s format, and we
may prescribe a format for that data
manager’s subsequent correspondence
with us.

(f) Our decision on your request for ad-
justment or appeal. (1) We determine
whether your request for an adjust-
ment or appeal is in compliance with
this subpart.

(2) In making our decision for an ad-
justment, under §668.209 or §668.210, or
an appeal, under §668.211 or §668.212—

(i) We presume that the information
provided to you by a data manager is
correct unless you provide substantial
evidence that shows the information is
not correct; and

(ii) If we determine that a data man-
ager did not provide the necessary
clarifying information or legible
records in meeting the requirements of
this subpart, we presume that the evi-
dence that you provide to us is correct
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unless it is contradicted or otherwise
proven to be incorrect by information
we maintain.

(3) Our decision is based on the mate-
rials you submit under this subpart.
We do not provide an oral hearing.

(4) We notify you of our decision—

(i) If you request an adjustment or
appeal because you are subject to a loss
of eligibility under §668.206 or potential
placement on provisional certification
under §668.16(m)(2)(i) or file an eco-
nomically disadvantaged appeal under
§668.213(a)(2), within 45 days after we
receive your completed request for an
adjustment or appeal; or

(ii) In all other cases, except for ap-
peals submitted under §668.211(a) fol-
lowing placement on provisional cer-
tification, before we notify you of your
next official cohort default rate.

(5) You may not seek judicial review
of our determination of a cohort de-
fault rate until we issue our decision
on all pending requests for adjustments
or appeals for that cohort default rate.

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢c)
[74 FR 55651, Oct. 28, 2009, as amended at 80
FR 67236, Oct. 30, 2015]

§668.209 Uncorrected data
ments.

adjust-

(a) Eligibility. You may request an un-
corrected data adjustment for your
most recent cohort of borrowers, used
to calculate your most recent official
cohort default rate, if in response to
your challenge under §668.204(b), a data
manager agreed correctly to change
the data, but the changes are not re-
flected in your official cohort default
rate.

(b) Deadlines for requesting an uncor-
rected data adjustment. You must send
us a request for an uncorrected data
adjustment, including all supporting
documentation, within 30 days after
you receive your loan record detail re-
port from us.

(¢c) Determination. We recalculate
your cohort default rate, based on the
corrected data, and electronically cor-
rect the rate that is publicly released if
we determine that—

(1) In response to your challenge
under §668.204(b), a data manager
agreed to change the data;
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(2) The changes described in para-
graph (c)(1) of this section are not re-
flected in your official cohort default
rate; and

(3) We agree that the data are incor-
rect.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢c)

§668.210 New data adjustments.

(a) Eligibility. You may request a new
data adjustment for your most recent
cohort of borrowers, used to calculate
your most recent official cohort de-
fault rate, if—

(1) A comparison of the loan record
detail reports that we provide to you
for the draft and official cohort default
rates shows that the data have been
newly included, excluded, or otherwise
changed; and

(2) You identify errors in the data de-
scribed in paragraph (a)(1) of this sec-
tion that are confirmed by the data
manager.

(b) Deadlines for requesting a new data
adjustment. (1) You must send to the
relevant data manager, or data man-
agers, and us a request for a new data
adjustment, including all supporting
documentation, within 15 days after
you receive your loan record detail re-
port from us.

(2) Within 20 days after receiving
your request for a new data adjust-
ment, the data manager must send you
and us a response that—

(i) Addresses each of your allegations
of error; and

(ii) Includes the documentation used
to support the data manager’s position.

(3) Within 15 days after receiving a
guaranty agency’s notice that we hold
an FFELP loan about which you are
inquiring, you must send us your re-
quest for a new data adjustment for
that loan. We respond to your request
as set forth under paragraph (b)(2) of
this section.

(4) Within 15 days after receiving in-
complete or illegible records or data
from a data manager, you must send a
request for replacement records or
clarification of data to the data man-
ager and us.

(6) Within 20 days after receiving
your request for replacement records
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or clarification of data, the data man-
ager must—

(i) Replace the missing or illegible
records;

(ii) Provide clarifying information;
or

(iii) Notify you and us that no clari-
fying information or additional or im-
proved records are available.

(6) You must send us your completed
request for a new data adjustment, in-
cluding all supporting documentation—

(i) Within 30 days after you receive
the final data manager’s response to
your request or requests; or

(ii) If you are also filing an erroneous
data appeal or a loan servicing appeal,
by the latest of the filing dates re-
quired in paragraph (b)(6)(i) of this sec-
tion or in §668.211(b)(6)(1) or
§668.212(c)(10)(i).

(c) Determination. If we determine
that incorrect data were used to cal-
culate your cohort default rate, we re-
calculate your cohort default rate
based on the correct data and make
electronic corrections to the rate that
is publicly released.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢)

§668.211 Erroneous data appeals.

(a) Eligibility. Except as provided in
§668.208(b), you may appeal the calcula-
tion of a cohort default rate upon
which a loss of eligibility, under
§668.206, or provisional certification,
under §668.16(m), is based if—

(1) You dispute the accuracy of data
that you previously challenged on the
basis of incorrect data, under
§668.204(b); or

(2) A comparison of the loan record
detail reports that we provide to you
for the draft and official cohort default
rates shows that the data have been
newly included, excluded, or otherwise
changed, and you dispute the accuracy
of that data.

(b) Deadlines for submitting an appeal.
(1) You must send a request for
verification of data errors to the rel-
evant data manager, or data managers,
and to us within 15 days after you re-
ceive the notice of your loss of eligi-
bility or provisional certification. Your
request must include a description of
the information in the cohort default
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rate data that you believe is incorrect
and all supporting documentation that
demonstrates the error.

(2) Within 20 days after receiving
your request for verification of data er-
rors, the data manager must send you
and us a response that—

(i) Addresses each of your allegations
of error; and

(i1) Includes the documentation used
to support the data manager’s position.

(3) Within 15 days after receiving a
guaranty agency’s notice that we hold
an FFELP loan about which you are
inquiring, you must send us your re-
quest for verification of that loan’s
data errors. Your request must include
a description of the information in the
cohort default rate data that you be-
lieve is incorrect and all supporting
documentation that demonstrates the
error. We respond to your request as
set forth under paragraph (b)(2) of this
section.

(4) Within 15 days after receiving in-
complete or illegible records or data,
you must send a request for replace-
ment records or clarification of data to
the data manager and us.

(5) Within 20 days after receiving
your request for replacement records
or clarification of data, the data man-
ager must—

(i) Replace the missing or illegible
records;

(ii) Provide clarifying information;
or

(iii) Notify you and us that no clari-
fying information or additional or im-
proved records are available.

(6) You must send your completed ap-
peal to us, including all supporting
documentation—

(i) Within 30 days after you receive
the final data manager’s response to
your request; or

(ii) If you are also requesting a new
data adjustment or filing a loan serv-
icing appeal, by the latest of the filing
dates required in paragraph (b)(6)(i) of
this section or in §668.210(b)(6)(i) or
§668.212(c)(10)(1).

(c) Determination. If we determine
that incorrect data were used to cal-
culate your cohort default rate, we re-
calculate your cohort default rate
based on the correct data and elec-
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tronically correct the rate that is pub-
licly released.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢c)

§668.212 Loan servicing appeals.

(a) Eligibility. Except as provided in
§668.208(b), you may appeal, on the
basis of improper loan servicing or col-
lection, the calculation of—

(1) Your most recent cohort default
rate; or

(2) Any cohort default rate upon
which a loss of eligibility under
§668.206 is based.

(b) Improper loan servicing. For the
purposes of this section, a default is
considered to have been due to im-
proper loan servicing or collection only
if the borrower did not make a pay-
ment on the loan and you prove that
the FFEL Program lender or the Direct
Loan Servicer, as defined in 34 CFR
685.102, failed to perform one or more of
the following activities, if that activ-
ity applies to the loan:

(1) Send at least one letter (other
than the final demand letter) urging
the borrower to make payments on the
loan.

(2) Attempt at least one phone call to
the borrower.

(3) Send a final demand letter to the
borrower.

(4) For a Direct Loan Program loan
only, document that skip tracing was
performed if the Direct Loan Servicer
determined that it did not have the
borrower’s current address.

(5) For an FFELP loan only—

(i) Submit a request for preclaims or
default aversion assistance to the guar-
anty agency; and

(ii) Submit a certification or other
documentation that skip tracing was
performed to the guaranty agency.

(c) Deadlines for submitting an appeal.
(1) If the loan record detail report was
not included with your official cohort
default rate notice, you must request it
within 15 days after you receive the no-
tice of your official cohort default rate.

(2) You must send a request for loan
servicing records to the relevant data
manager, or data managers, and to us
within 15 days after you receive your
loan record detail report from us. If the
data manager is a guaranty agency,
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your request must include a copy of
the loan record detail report.

(3) Within 20 days after receiving
your request for loan servicing records,
the data manager must—

(i) Send you and us a list of the bor-
rowers in your representative sample,
as described in paragraph (d) of this
section (the list must be in social secu-
rity number order, and it must include
the number of defaulted loans included
in the cohort for each listed borrower);

(ii) Send you and us a description of
how your representative sample was
chosen; and

(iii) Either send you copies of the
loan servicing records for the bor-
rowers in your representative sample
and send us a copy of its cover letter
indicating that the records were sent,
or send you and us a notice of the
amount of its fee for providing copies
of the loan servicing records.

(4) The data manager may charge you
a reasonable fee for providing copies of
loan servicing records, but it may not
charge more than $10 per borrower file.
If a data manager charges a fee, it is
not required to send the documents to
you until it receives your payment of
the fee.

(b) If the data manager charges a fee
for providing copies of loan servicing
records, you must send payment in full
to the data manager within 15 days
after you receive the notice of the fee.

(6) If the data manager charges a fee
for providing copies of loan servicing
records, and—

(i) You pay the fee in full and on
time, the data manager must send you,
within 20 days after it receives your
payment, a copy of all loan servicing
records for each loan in your represent-
ative sample (the copies are provided
to you in hard copy format unless the
data manager and you agree that an-
other format may be used), and it must
send us a copy of its cover letter indi-
cating that the records were sent; or

(ii) You do not pay the fee in full and
on time, the data manager must notify
you and us of your failure to pay the
fee and that you have waived your
right to challenge the calculation of
your cohort default rate based on the
data manager’s records. We accept that
determination unless you prove that it
is incorrect.
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(7) Within 15 days after receiving a
guaranty agency’s notice that we hold
an FFELP loan about which you are
inquiring, you must send us your re-
quest for the loan servicing records for
that loan. We respond to your request
under paragraph (c¢)(3) of this section.

(8) Within 15 days after receiving in-
complete or illegible records, you must
send a request for replacement records
to the data manager and us.

(9) Within 20 days after receiving
your request for replacement records,
the data manager must either—

(i) Replace the missing or illegible
records; or

(ii) Notify you and us that no addi-
tional or improved copies are available.

(10) You must send your appeal to us,
including all supporting documenta-
tion—

(i) Within 30 days after you receive
the final data manager’s response to
your request for loan servicing records;
or

(ii) If you are also requesting a new
data adjustment or filing an erroneous
data appeal, by the latest of the filing
dates required in paragraph (c)(10)(i) of
this section or in §668.210(b)(6)(i) or
§668.211(b)(6)(1).

(d) Representative sample of records. (1)
To select a representative sample of
records, the data manager first identi-
fies all of the borrowers for whom it is
responsible and who had loans that
were considered to be in default in the
calculation of the cohort default rate
you are appealing.

(2) From the group of borrowers iden-
tified under paragraph (d)(1) of this sec-
tion, the data manager identifies a
sample that is large enough to derive
an estimate, acceptable at a 95 percent
confidence level with a plus or minus 5
percent confidence interval, for use in
determining the number of borrowers
who should be excluded from the cal-
culation of the cohort default rate due
to improper loan servicing or collec-
tion.

(e) Loan servicing records. Lioan serv-
icing records are the collection and
payment history records—

(1) Provided to the guaranty agency
by the lender and used by the guaranty
agency in determining whether to pay
a claim on a defaulted loan; or
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(2) Maintained by our Direct Loan
Servicer that are used in determining
your cohort default rate.

(f) Determination. (1) We determine
the number of loans, included in your
representative sample of loan servicing
records, that defaulted due to improper
loan servicing or collection, as de-
scribed in paragraph (b) of this section.

(2) Based on our determination, we
use a statistically valid methodology
to exclude the corresponding percent-
age of borrowers from both the numer-
ator and denominator of the calcula-
tion of your cohort default rate, and
electronically correct the rate that is
publicly released.

(Approved by the Office of Management and
Budget under control number 1845-0022)

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢c)

§668.213 Economically disadvantaged
appeals.

(a) General. As provided in this sec-
tion you may appeal—

(1) A notice of a loss of eligibility
under §668.206; or

(2) A notice of a second successive of-
ficial cohort default rate calculated
under this subpart that is equal to or
greater than 30 percent but less than or
equal to 40 percent, potentially sub-
jecting you to provisional certification
under §668.16(m)(2)(i).

(b) Eligibility. You may appeal under
this section if an independent auditor’s
opinion certifies that your low income
rate is two-thirds or more and—

(1) You offer an associate, bacca-
laureate, graduate, or professional de-
gree, and your completion rate is 70
percent or more; or

(2) You do not offer an associate, bac-
calaureate, graduate, or professional
degree, and your placement rate is 44
percent or more.

(¢) Low income rate. (1) Your low in-
come rate is the percentage of your
students, as described in paragraph
(c)(2) of this section, who—

(i) For an award year that overlaps
the 12-month period selected under
paragraph (c¢)(2) of this section, have an
expected family contribution, as de-
fined in 34 CFR 690.2, that is equal to or
less than the largest expected family
contribution that would allow a stu-
dent to receive one-half of the max-
imum Federal Pell Grant award, re-
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gardless of the student’s enrollment
status or cost of attendance; or

(ii) For a calendar year that overlaps
the 12-month period selected under
paragraph (c¢)(2) of this section, have an
adjusted gross income that, when
added to the adjusted gross income of
the student’s parents (if the student is
a dependent student) or spouse (if the
student is a married independent stu-
dent), is less than the amount listed in
the Department of Health and Human
Services poverty guidelines for the size
of the student’s family unit.

(2) The students who are used to de-
termine your low income rate include
only students who were enrolled on at
least a half-time basis in an eligible
program at your institution during any
part of a 12-month period that ended
during the 6 months immediately pre-
ceding the cohort’s fiscal year.

(d) Completion rate. (1) Your comple-
tion rate is the percentage of your stu-
dents, as described in paragraph (d)(2)
of this section, who—

(i) Completed the educational pro-
grams in which they were enrolled;

(ii) Transferred from your institution
to a higher level educational program;

(iii) Remained enrolled and are mak-
ing satisfactory progress toward com-
pletion of their educational programs
at the end of the same 12-month period
used to calculate the low income rate;
or

(iv) Entered active duty in the Armed
Forces of the United States within 1
year after their last date of attendance
at your institution.

(2) The students who are used to de-
termine your completion rate include
only regular students who were—

(i) Initially enrolled on a full-time
basis in an eligible program; and

(ii) Originally scheduled to complete
their programs during the same 12-
month period used to calculate the low
income rate.

(e) Placement rate. (1) Except as pro-
vided in paragraph (e)(2) of this sec-
tion, your placement rate is the per-
centage of your students, as described
in paragraphs (e)(3) and (e)(4) of this
section, who—

(i) Are employed, in an occupation
for which you provided training, on the
date following 1 year after their last
date of attendance at your institution;
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(ii) Were employed for at least 13
weeks, in an occupation for which you
provided training, between the date
they enrolled at your institution and
the first date that is more than a year
after their last date of attendance at
your institution; or

(iii) Entered active duty in the
Armed Forces of the United States
within 1 year after their last date of at-
tendance at your institution.

(2) For the purposes of this section, a
former student is not considered to
have been employed based on any em-
ployment by your institution.

(3) The students who are used to de-
termine your placement rate include
only former students who—

(i) Were initially enrolled in an eligi-
ble program on at least a half-time
basis;

(ii) Were originally scheduled, at the
time of enrollment, to complete their
educational programs during the same
12-month period used to calculate the
low income rate; and

(iii) Remained in the program beyond
the point at which a student would
have received a 100 percent tuition re-
fund from you.

(4) A student is not included in the
calculation of your placement rate if
that student, on the date that is 1 year
after the student’s originally scheduled
completion date, remains enrolled in
the same program and is making satis-
factory progress.

(f) Scheduled to complete. In calcu-
lating a completion or placement rate
under this section, the date on which a
student is originally scheduled to com-
plete a program is based on—

(1) For a student who is initially en-
rolled full-time, the amount of time
specified in your enrollment contract,
catalog, or other materials for comple-
tion of the program by a full-time stu-
dent; or

(2) For a student who is initially en-
rolled less than full-time, the amount
of time that it would take the student
to complete the program if the student
remained at that level of enrollment
throughout the program.

(g) Deadline for submitting an appeal.
(1) Within 30 days after you receive the
notice of your loss of eligibility or of a
rate described in paragraph (a)(2) of
this section, you must send us your
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management’s written assertion, as de-
scribed in the Cohort Default Rate
Guide.

(2) Within 60 days after you receive
the notice of your loss of eligibility or
of a rate described in paragraph (a)(2)
of this section, you must send us the
independent auditor’s opinion de-
scribed in paragraph (h) of this section.

(h) Independent auditor’s opinion. (1)
The independent auditor’s opinion
must state whether your manage-
ment’s written assertion, as you pro-
vided it to the auditor and to us, meets
the requirements for an economically
disadvantaged appeal and is fairly stat-
ed in all material respects.

(2) The engagement that forms the
basis of the independent auditor’s opin-
ion must be an examination-level com-
pliance attestation engagement per-
formed in accordance with—

(i) The American Institute of Cer-
tified Public Accountants’ (AICPA)
Statement on Standards for Attesta-
tion Engagements, Compliance Attes-
tation (AICPA, Professional Standards,
vol. 1, AT sec. 500), as amended (these
standards may be obtained by calling
the AICPA’s order department, at 1-
888-777-7077); and

(ii) Government Auditing Standards
issued by the Comptroller General of
the United States.

(i) Determination. You do not lose eli-
gibility under §668.206, and we do not
provisionally certify you under
§668.16(m)(2)(i), if—

(1) Your independent auditor’s opin-
ion agrees that you meet the require-
ments for an economically disadvan-
taged appeal; and

(2) We determine that the inde-
pendent auditor’s opinion and your
management’s written assertion—

(i) Meet the requirements for an eco-
nomically disadvantaged appeal; and

(ii) Are not contradicted or otherwise
proven to be incorrect by information
we maintain, to an extent that would
render the independent auditor’s opin-
ion unacceptable.

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢)

[74 FR 55651, Oct. 28, 2009, as amended at 76
FR 52272, Aug. 22, 2011]
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§668.214 Participation rate index ap-
peals.

(a) Eligibility. (1) You do not lose eli-
gibility under §668.206(a)(1), based on
one cohort default rate over 40 percent,
if you bring an appeal in accordance
with this section that demonstrates
that your participation rate index for
that cohort’s fiscal year is equal to or
less than 0.0832.

(2) Subject to §668.208(b), you do not
lose eligibility under §668.206(a)(2) if
you bring an appeal in accordance with
this section that demonstrates that
your participation rate index for any of
the three most recent cohorts’ fiscal
years is equal to or less than 0.0625.

(3) Subject to §668.208(b), you are not
placed on provisional -certification
under §668.16(m)(2)(i) based on two co-
hort default rates that fail to satisfy
the standard of administrative capa-
bility in §668.16(m)(1)(ii) if you bring an
appeal in accordance with this section
that demonstrates that your participa-
tion rate index for either of those two
cohorts’ fiscal years is equal to or less
than 0.0625.

(b) Calculating your participation rate
inder. (1) Except as provided in para-
graph (b)(2) of this section, your par-
ticipation rate index for a fiscal year is
determined by multiplying your cohort
default rate for that fiscal year by the
percentage that is derived by divid-
ing—

(i) The number of students who re-
ceived an FFELP or a Direct Loan Pro-
gram loan to attend your institution
during a period of enrollment, as de-
fined in 34 CFR 682.200 or 685.102, that
overlaps any part of a 12-month period
that ended during the 6 months imme-
diately preceding the cohort’s fiscal
year, by

(ii) The number of regular students
who were enrolled at your institution
on at least a half-time basis during any
part of the same 12-month period.

(2) If your cohort default rate for a
fiscal year is calculated as an average
rate under §668.202(d)(2), you may cal-
culate your participation rate index for
that fiscal year using either that aver-
age rate or the cohort default rate that
would be calculated for the fiscal year
alone using the method described in
§668.202(d)(1).

§668.215

(c) Deadline for submitting an appeal.
You must send us your appeal under
this section, including all supporting
documentation, within 30 days after
you receive—

(1) Notice of your loss of eligibility;
or

(2) Notice under §668.205 of a cohort
default rate that equals or exceeds 30
percent but is less than or equal to 40
percent.

(d) Determination. (1) You do not lose
eligibility under §668.206 and we do not
place you on provisional certification,
if we determine that you meet the re-
quirements for a participation rate
index appeal.

(2) If we determine that your partici-
pation rate index for a fiscal year is
equal to or less than 0.0832 or 0.0625, as
applicable, under paragraph (d)(1) of
this section, we also excuse you from
any subsequent loss of eligibility under
§668.206(a)(2) or placement on provi-
sional certification under
§668.16(m)(2)(i) that would be based on
the official cohort default rate for that
fiscal year.

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢c)

[74 FR 556561, Oct. 28, 2009, as amended at 78
FR 65804, Nov. 1, 2013; 80 FR 67236, Oct. 30,
2015]

§668.215 Average rates appeals.

(a) Eligibility. (1) You may appeal a
notice of a loss of eligibility under
§668.206(a)(1), based on one cohort de-
fault rate over 40 percent, if that co-
hort default rate is calculated as an av-
erage rate under §668.202(d)(2).

(2) You may appeal a notice of a loss
of eligibility under §668.206(a)(2), based
on three cohort default rates of 30 per-
cent or greater, if at least two of those
cohort default rates—

(i) Are calculated as average rates
under §668.202(d)(2); and

(ii) Would be less than 30 percent if
calculated for the fiscal year alone
using the method described in
§668.202(d)(1).

(b) Deadline for submitting an appeal.
(1) Before notifying you of your official
cohort default rate, we make an initial
determination about whether you qual-
ify for an average rates appeal. If we
determine that you qualify, we notify
you of that determination at the same
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time that we notify you of your official
cohort default rate.

(2) If you disagree with our initial de-
termination, you must send us your av-
erage rates appeal, including all sup-
porting documentation, within 30 days
after you receive the notice of your
loss of eligibility.

(c) Determination. You do not lose eli-
gibility under §668.206 if we determine
that you meet the requirements for an
average rates appeal.

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢c)

§668.216 Thirty-or-fewer
appeals.

(a) Eligibility. You may appeal a no-
tice of a loss of eligibility under
§668.206 if 30 or fewer borrowers, in
total, are included in the 3 most recent
cohorts of borrowers used to calculate
your cohort default rates.

(b) Deadline for submitting an appeal.
(1) Before notifying you of your official
cohort default rate, we make an initial
determination about whether you qual-
ify for a thirty-or-fewer borrowers ap-
peal. If we determine that you qualify,
we notify you of that determination at
the same time that we notify you of
your official cohort default rate.

(2) If you disagree with our initial de-
termination, you must send us your
thirty-or-fewer borrowers appeal, in-
cluding all supporting documentation,
within 30 days after you receive the no-
tice of your loss of eligibility.

(c) Determination. You do not lose eli-
gibility under §668.206 if we determine
that you meet the requirements for a
thirty-or-fewer borrowers appeal.

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢c)

borrowers

§668.217

(a) First year. (1) If your cohort de-
fault rate is equal to or greater than 30
percent you must establish a default
prevention task force that prepares a
plan to—

(i) Identify the factors causing your
cohort default rate to exceed the
threshold;

(i) Establish measurable objectives
and the steps you will take to improve
your cohort default rate;

(iii) Specify the actions you will take
to improve student loan repayment, in-

Default prevention plans.
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cluding counseling students on repay-
ment options; and

(iv) Submit your default prevention
plan to us.

(2) We will review your default pre-
vention plan and offer technical assist-
ance intended to improve student loan
repayment.

(b) Second year. (1) If your cohort de-
fault rate is equal to or greater than 30
percent for two consecutive fiscal
years, you must revise your default
prevention plan and submit it to us for
review.

(2) We may require you to revise your
default prevention plan or specify ac-
tions you need to take to improve stu-
dent loan repayment.

(Authority:20 U.S.C. 1082, 1085, 1094, 1099¢c)

APPENDIX A TO SUBPART N OF PART
668—SAMPLE DEFAULT PREVENTION
PLAN

This appendix is provided as a sample plan
for those institutions developing a default
prevention plan in accordance with
§668.217(a). It describes some measures you
may find helpful in reducing the number of
students that default on Federally funded
loans. These are not the only measures you
could implement when developing a default
prevention plan.

I. CORE DEFAULT REDUCTION STRATEGIES

1. Establish your default prevention team
by engaging your chief executive officer and
relevant senior executive officials and enlist-
ing the support of representatives from of-
fices other than the financial aid office. Con-
sider including individuals and organizations
independent of your institution that have ex-
perience in preventing title IV loan defaults.

2. Consider your history, resources, dollars
in default, and targets for default reduction
to determine which activities will result in
the most benefit to you and your students.

3. Define evaluation methods and establish
a data collection system for measuring and
verifying relevant default prevention statis-
tics, including a statistical analysis of the
borrowers who default on their loans.

4. Identify and allocate the personnel, ad-
ministrative, and financial resources appro-
priate to implement the default prevention
plan.

5. Establish annual targets for reductions
in your rate.

6. Establish a process to ensure the accu-
racy of your rate.
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II. ADDITIONAL DEFAULT REDUCTION
STRATEGIES

1. Enhance the borrower’s understanding of
his or her loan repayment responsibilities
through counseling and debt management
activities.

2. Enhance the enrollment retention and
academic persistence of borrowers through
counseling and academic assistance.

3. Maintain contact with the borrower
after he or she leaves your institution by
using activities such as skip tracing to lo-
cate the borrower.

4. Track the borrower’s delinquency status
by obtaining reports from data managers and
FFEL Program lenders.

5. Enhance student 1loan repayments
through counseling the borrower on loan re-
payment options and facilitating contact be-
tween the borrower and the data manager or
FFEL Program lender.

6. Assist a borrower who is experiencing
difficulty in finding employment through ca-
reer counseling, job placement assistance,
and facilitating unemployment deferments.

7. Identify and implement alternative fi-
nancial aid award policies and develop alter-
native financial resources that will reduce
the need for student borrowing in the first 2
years of academic study.

III. STATISTICS FOR MEASURING PROGRESS

1. The number of students enrolled at your
institution during each fiscal year.

2. The average amount borrowed by a stu-
dent each fiscal year.

3. The number of borrowers scheduled to
enter repayment each fiscal year.

4. The number of enrolled borrowers who
received default prevention counseling serv-
ices each fiscal year.

5. The average number of contacts that
you or your agent had with a borrower who
was in deferment or forbearance or in repay-
ment status during each fiscal year.

6. The number of borrowers at least 60 days
delinquent each fiscal year.

7. The number of borrowers who defaulted
in each fiscal year.

8. The type, frequency, and results of ac-
tivities performed in accordance with the de-
fault prevention plan.

Subpart O—Financial Assistance
for Students With Intellectual
Disabilities

SOURCE: T4 FR 55947, Oct. 29, 2009, unless
otherwise noted.

§668.230 Scope and purpose.

This subpart establishes regulations
that apply to an institution that offers
comprehensive transition and postsec-

§668.231

ondary programs to students with in-
tellectual disabilities. Students en-
rolled in these programs are eligible
for Federal financial assistance under
the Federal Pell Grant, FSEOG, and
FWS programs. Except for provisions
related to needs analysis, the Sec-
retary may waive any Title IV, HEA
program requirement related to the
Federal Pell Grant, FSEOG, and FWS
programs or institutional eligibility,
to ensure that students with intellec-
tual disabilities remain eligible for
funds under these assistance programs.
However, unless provided in this sub-
part or subsequently waived by the
Secretary, students with intellectual
disabilities and institutions that offer
comprehensive transition and postsec-
ondary programs are subject to the
same regulations and procedures that
otherwise apply to Title IV, HEA pro-
gram participants.

(Authority: 20 U.S.C. 1091)

§668.231 Definitions.

The following definitions apply to
this subpart:

(a) Comprehensive transition and post-
secondary program means a degree, cer-
tificate, nondegree, or noncertificate
program that—

(1) Is offered by a participating insti-
tution;

(2) Is delivered to students physically
attending the institution;

(3) Is designed to support students
with intellectual disabilities who are
seeking to continue academic, career
and technical, and independent living
instruction at an institution of higher
education in order to prepare for gain-
ful employment;

(4) Includes an advising and cur-
riculum structure;

(6) Requires students with intellec-
tual disabilities to have at least one-
half of their participation in the pro-
gram, as determined by the institution,
focus on academic components through
one or more of the following activities:

(i) Taking credit-bearing courses
with students without disabilities.

(ii) Auditing or otherwise partici-
pating in courses with students with-
out disabilities for which the student
does not receive regular academic cred-
it.
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(iii) Taking non-credit-bearing, non-
degree courses with students without
disabilities.

(iv) Participating in internships or
work-based training in settings with
individuals without disabilities; and

(6) Provides students with intellec-
tual disabilities opportunities to par-
ticipate in coursework and other ac-
tivities with students without disabil-
ities.

(b) Student with an intellectual dis-
ability means a student—

(1) With a cognitive impairment
characterized by significant limita-
tions in—

(i) Intellectual and cognitive func-
tioning; and

(ii) Adaptive behavior as expressed in
conceptual, social, and practical adapt-
ive skills; and

(2) Who is currently, or was formerly,
eligible for special education and re-
lated services under the Individuals
with Disabilities Education Act (IDEA)
(20 U.S.C. 1401), including a student
who was determined eligible for special
education or related services under the
IDEA but was home-schooled or at-
tended private school.

[74 FR 55947, Oct. 29, 2009, as amended at 82
FR 31918, July 11, 2017]

§668.232 Program eligibility.

An institution that offers a com-
prehensive transition and postsec-
ondary program must apply to the Sec-
retary to have the program determined
to be an eligible program. The institu-
tion applies under the provisions in 34
CFR 600.20 for adding an educational
program, and must include in its appli-
cation—

(a) A detailed description of the com-
prehensive transition and postsec-
ondary program that addresses all of
the components of the program, as de-
fined in §668.231;

(b) The institution’s policy for deter-
mining whether a student enrolled in
the program is making satisfactory
academic progress;

(c) The number of weeks of instruc-
tional time and the number of semester
or quarter credit hours or clock hours
in the program, including the equiva-
lent credit or clock hours associated
with noncredit or reduced -credit
courses or activities;

34 CFR Ch. VI (7-1-25 Edition)

(d) A description of the educational
credential offered (e.g., degree or cer-
tificate) or identified outcome or out-
comes established by the institution
for all students enrolled in the pro-
gram;

(e) A copy of the letter or notice sent
to the institution’s accrediting agency
informing the agency of its comprehen-
sive transition and postsecondary pro-
gram. The letter or notice must in-
clude a description of the items in
paragraphs (a) through (d) of this sec-
tion; and

(f) Any other information the Sec-
retary may require.

(Approved by the Office of Management and
Budget under control number 1845-NEW4)

(Authority: 20 U.S.C. 1091)

§668.233 Student eligibility.

A student with an intellectual dis-
ability is eligible to receive Federal
Pell, FSEOG, and FWS program assist-
ance under this subpart if—

(a) The student satisfies the general
student eligibility requirements under
§668.32, except for the requirements in
paragraphs (a), (e), and (f) of that sec-
tion. With regard to these exceptions, a
student—

(1) Does not have to be enrolled for
the purpose of obtaining a degree or
certificate;

(2) Is not required to have a high
school diploma, a recognized equiva-
lent of a high school diploma, or have
passed an ability to benefit test; and

(3) Is making satisfactory progress
according to the institution’s published
standards for students enrolled in its
comprehensive transition and postsec-
ondary programs;

(b) The student is enrolled in a com-
prehensive transition and postsec-
ondary program approved by the Sec-
retary; and

(c) The institution obtains a record
from a local educational agency that
the student is or was eligible for spe-
cial education and related services
under the IDEA. If that record does not
identify the student as having an intel-
lectual disability, as described in para-
graph (1) of the definition of a student
with an intellectual disability in
§668.231, the institution must also ob-
tain documentation establishing that
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the student has an intellectual dis-
ability, such as—

(1) A documented comprehensive and
individualized psycho-educational eval-
uation and diagnosis of an intellectual
disability by a psychologist or other
qualified professional; or

(2) A record of the disability from a
local or State educational agency, or
government agency, such as the Social
Security Administration or a voca-
tional rehabilitation agency, that iden-
tifies the intellectual disability.

(Approved by the Office of Management and
Budget under control number 1845-NEW4)

(Authority: 20 U.S.C. 1091)

Subpart P—Prison Education
Programs

SOURCE: 87 FR 65495, Oct. 28, 2022, unless
otherwise noted.

§668.234 Scope and purpose.

This subpart establishes regulations
that apply to an institution that offers
prison education programs to confined
or incarcerated individuals. A confined
or incarcerated individual enrolled in
an eligible prison education program is
eligible for Federal financial assistance
under the Federal Pell Grant program.
Unless provided in this subpart, con-
fined or incarcerated individuals and
institutions that offer prison education
programs are subject to the same regu-
lations and procedures that otherwise
apply to title IV, HEA program partici-
pants.

§668.235

The following definitions apply to
this subpart:

Additional location has the meaning
given in 34 CFR 600.2.

Advisory committee is a group estab-
lished by the oversight entity that pro-
vides nonbinding feedback to the over-
sight entity regarding the approval and
operation of a prison education pro-
gram within the oversight entity’s ju-
risdiction.

Confined or incarcerated individual has
the meaning given in 34 CFR 600.2.

Feedback process is the process devel-
oped by the oversight entity to gather
nonbinding input from relevant stake-
holders regarding the approval and op-

Definitions.

§668.236

eration of a prison education program
within the oversight entity’s jurisdic-
tion. A feedback process may include
an advisory committee.

Oversight entity means—

(1) The appropriate State department
of corrections or other entity that is
responsible for overseeing correctional
facilities; or

(2) The Federal Bureau of Prisons.

Relevant stakeholders are individuals
and organizations that provide input as
part of a feedback process to the over-
sight entity regarding the approval and
operation of a prison education pro-
gram within the oversight entity’s ju-
risdiction. These stakeholders must in-
clude representatives of confined or in-
carcerated individuals, organizations
representing confined or incarcerated
individuals, State higher education ex-
ecutive offices, and accrediting agen-
cies and may include additional stake-
holders as determined by the oversight
entity.

§668.236 Eligible
program.

prison education

(a) An eligible prison education pro-
gram means an education or training
program that—

(1) Is an eligible program under §668.8
offered by an institution of higher edu-
cation as defined in 34 CFR 600.4, or a
postsecondary vocational institution
as defined in 34 CFR 600.6;

(2) Is offered by an eligible institu-
tion that has been approved to operate
in a correctional facility by the over-
sight entity;

(3) After an initial two-year approval,
is determined by the oversight entity
to be operating in the best interest of
students as described in §668.241;

(4) Offers transferability of credits to
at least one institution of higher edu-
cation (as defined in 34 CFR 600.4 and
600.6) in the State where the correc-
tional facility is located, or, in the case
of a Federal correctional facility, in
the State where most of the individuals
confined or incarcerated individuals in
such facility will reside upon release as
determined by the institution based on
information provided by the oversight
entity;

(5) Is offered by an institution that
has not been subject, during the five
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years preceding the date of the deter-
mination, to—

(i) Any suspension, emergency ac-
tion, or termination of programs under
this title;

(ii) Any final accrediting action that
is an adverse action as defined in 34
CFR 602.3 by the institution’s accred-
iting agency; or

(iii) Any action by the State to re-
voke a license or other authority to op-
erate;

(6) Subject to paragraph (b) of this
section, is offered by an institution
that is not subject to a current initi-
ated adverse action;

(7T) Satisfies any applicable edu-
cational requirements for professional
licensure or certification, including
any requirements to sit for licensure or
certification examinations needed to
practice or obtain employment in the
sectors or occupations for which the
program prepares the individual, in the
State where the correctional facility is
located or, in the case of a Federal cor-
rectional facility, in the State where
most of the individuals confined or in-
carcerated individuals in such facility
will reside upon release, as determined
by the institution not less than annu-
ally based on information provided by
the oversight entity; and

(8) Does not offer education that is
designed to lead to licensure or em-
ployment for a specific job or occupa-
tion in the State if such job or occupa-
tion typically involves prohibitions on
the licensure or employment of for-
merly confined or incarcerated individ-
uals in the State where the correc-
tional facility is located, or, in the case
of a Federal correctional facility, in
the State where most of the individuals
confined or incarcerated individuals in
such facility will reside upon release,
as determined by the institution not
less than annually based on informa-
tion provided by the oversight entity.

(b) With respect to the criterion in
paragraph (a)(6) of this section—

(1) If an accrediting agency initiates
an adverse action, the institution can-
not begin its first or a subsequent pris-
on education program unless and until
the initiated adverse action has been
rescinded; and

(2) If the institution currently offers
one or more prison education programs

34 CFR Ch. VI (7-1-25 Edition)

and is subject to an initiated adverse
action, the institution must submit a
teach-out plan and if practicable, a
teach-out agreement, as defined in 34
CFR 600.2, to the institution’s accred-
iting agency.

(c) With respect to the criterion in
paragraph (a)(8) of this section—

(1) In the case of State and local cor-
rectional facilities, the postsecondary
institution may not enroll any student
in a prison education program if the
student is prohibited or barred by any
Federal law, or law in the State in
which the correctional facility is lo-
cated, from licensure or employment in
the sectors or occupations for which
the program prepares the individual
based on any criminal conviction or
specific types of criminal convictions;
or

(2) In the case of a Federal correc-
tional facility, the postsecondary insti-
tution may not enroll any student in a
prison education program if the stu-
dent is prohibited or barred by any
Federal law, or law in the State in
which more than half of the confined or
incarcerated individuals in such facil-
ity will reside upon release, from licen-
sure or employment in the sectors or
occupations for which the program pre-
pares the individual based on any
criminal conviction or specific types of
criminal convictions.

(3) Prohibitions on licensure or em-
ployment do not include local laws,
screening requirements for good moral
character, or similar provisions; State
or Federal laws that have been re-
pealed, even if the repeal has not yet
taken effect or if the repeal occurs be-
tween assessments of the postsec-
ondary institution by the oversight en-
tity; or other restrictions as deter-
mined by the Secretary.

§668.237 Accreditation requirements.

(a) To be an eligible program under
§668.236, a prison education program
must meet the requirements of the in-
stitution’s accrediting agency or State
approval agency.

(b) In order for any prison education
program to qualify as an eligible pro-
gram, the accrediting agency must
have—
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(1) Evaluated at least the first prison
education program at the first two ad-
ditional locations to ensure the insti-
tution’s ability to offer and implement
the program and that the program
meets the agency’s accreditation
standards, and included it in the insti-
tution’s grant of accreditation or pre-
accreditation;

(2) Evaluated the first additional
prison education program offered by a
new method of delivery to ensure the
institution’s ability to offer and imple-
ment the program and that the pro-
gram meets the agency’s standards,
and included it in the institution’s
grant of accreditation or pre-accredita-
tion;

(3) Performed a site visit as soon as
practicable but no later than one year
after initiating the prison education
program at the first two additional lo-
cations; and

(4) If the requirements under
§668.236(a)(3) are satisfied, reviewed and
approved the methodology for how the
institution, in collaboration with the
oversight entity, made the determina-
tion that the prison education program
meets the same standards as substan-
tially similar programs that are not
prison education programs at the insti-
tution.

[87 FR 66426, Oct. 28, 2022, as amended at 88
FR 18255, Mar. 28, 2023]

§668.238 Application requirements.

(a) An institution that seeks to offer
a prison education program must apply
to the Secretary to have its first prison
education program at the first two ad-
ditional locations determined to be eli-
gible programs for title IV, HEA pro-
gram purposes. Following the Sec-
retary’s initial approval of an institu-
tion’s prison education program, addi-
tional prison education programs of-
fered by the same postsecondary insti-
tution at the same location may be de-
termined eligible without further ap-
provals from the Secretary except as
required by 34 CFR 600.7, 600.10,
600.20(c)(1), or 600.21(a), as applicable, if
such programs are consistent with the
institution’s accreditation or its State
approval agency requirements.

(b) The institution’s prison education
program application must provide in-

§668.238

formation satisfactory to the Sec-
retary that includes—

(1) A description of the educational
program, including the educational
credential offered (degree level or cer-
tificate) and the field of study;

(2) Documentation from the institu-
tion’s accrediting agency or State ap-
proval agency indicating that the agen-
cy has evaluated the prison education
program and has included the program
in the institution’s grant of accredita-
tion and approval documentation from
the accrediting agency or State ap-
proval agency;

(3) The name of the correctional fa-
cility and documentation from the
oversight entity that the prison edu-
cation program has been approved to
operate in the correctional facility;

(4) Documentation detailing the
methodology, including thresholds,
benchmarks, standards, metrics, data,
and other information, the oversight
entity used in approving the prison
education program and how all the in-
formation was collected;

(5) Information about the types of
services offered to admitted students,
including orientation, tutoring, and
academic and reentry counseling. If re-
entry counseling is provided by a com-
munity-based organization that has
partnered with the eligible prison edu-
cation program, institution, or correc-
tional facility to provide reentry serv-
ices, the application also must provide
information about the types of services
offered by that community-based orga-
nization;

(6) Affirmative acknowledgement
that the Secretary can limit or termi-
nate approval of an institution to pro-
vide a prison education program as de-
scribed in §668.237;

(7) Affirmative agreement to submit
all required reports to the Secretary
pursuant to §668.239;

(8) Documentation that the institu-
tion has entered into an agreement
with the oversight entity to obtain
data about transfer and release dates of
confined or incarcerated individuals,
which will be reported to the Depart-
ment of Education; and

(9) Such other information as the
Secretary deems necessary.
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(c) For the second or subsequent eli-
gible prison education program at a lo-
cation, to meet the requirements under
34 CFR 600.21, an institution must sub-
mit—

(1) Documentation from the institu-
tion’s accrediting agency noting that
the institution complies with
§668.236(a)(6) and was not subject in the
last five years to any final accrediting
action that is an adverse action by the
institution’s accrediting agency;

(2) Documentation from the institu-
tion confirming that it was not subject
in the last five years to any State ac-
tion to revoke a license or other au-
thority to operate; and

(3) Documentation that the institu-
tion has entered into an agreement
with the oversight entity to obtain
data about transfer and release dates of
confined or incarcerated individuals,
which will be reported to the Depart-
ment of Education pursuant to §668.239.

§668.239 Reporting requirements.

(a) An institution must submit re-
ports, in accordance with deadlines es-
tablished and published by the Sec-
retary in the FEDERAL REGISTER.

(b) The institution reports such in-
formation as the Secretary requires, in
compliance with procedures the Sec-
retary describes.

(¢c) The institution reports informa-
tion about transfer and release dates of
confined or incarcerated individuals, as
required by the Secretary, through an
agreement with the oversight entity.

§668.240 Limitation or termination of
approval.

(a) The Secretary may limit or ter-
minate or otherwise end the approval
of an institution to provide an eligible
prison education program if the Sec-
retary determines that the institution
violated any terms of this subpart or
that the institution submitted materi-
ally inaccurate information to the Sec-
retary, accrediting agency, State agen-
cy, or oversight entity.

(b) If the Secretary initiates action
limiting or terminating an institu-
tion’s approval to operate an eligible
prison education program, the institu-
tion must submit a teach-out plan and,
if practicable, a teach-out agreements
(as defined in 34 CFR 600.2) to its ac-

34 CFR Ch. VI (7-1-25 Edition)

crediting agency upon occurrence of
the event.

§668.241 Best interest determination.

(a) An oversight entity’s determina-
tion that a prison education program is
operating in the best interest of stu-
dents—

(1) Must include an assessment of—

(i) Whether the experience, creden-
tials, and rates of turnover or depar-
ture of instructors for the prison edu-
cation program are substantially simi-
lar to other programs at the institu-
tion, accounting for the unique geo-
graphic and other constraints of prison
education programs;

(ii) Whether the transferability of
credits for courses available to con-
fined or incarcerated individuals and
the applicability of such credits toward
related degree or certificate programs
is substantially similar to those at
other similar programs at the institu-
tion, accounting for the unique geo-
graphic and other constraints of prison
education programs;

(iii) Whether the prison education
program’s offering of relevant aca-
demic and career advising services to
participating confined or incarcerated
individuals, while they are confined or
incarcerated, in advance of reentry,
and upon release, is substantially simi-
lar to offerings to a student who is not
a confined or incarcerated individual
and who is enrolled in, and may be pre-
paring to transfer from, the same insti-
tution, accounting for the unique geo-
graphic and other constraints of prison
education programs; and

(iv) Whether the institution ensures
that all formerly confined or incarcer-
ated individuals are able to fully trans-
fer their credits and continue their pro-
grams at any location of the institu-
tion that offers a comparable program,
including by the same mode of instruc-
tion; and

(2) May include an assessment of—

(i) Whether the rates of recidivism,
which do not include any recidivism by
the student after a reasonable number
of years of release and which only in-
clude new felony convictions, defined
as each sentence of imprisonment ex-
ceeding one year and one month (see
United States Sentencing Guideline
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section 4Al.1(a)), meet thresholds set
by the oversight entity;

(ii) Whether the rates of completion
reported by the Department, which do
not include any students who were
transferred across facilities and which
account for the status of part-time stu-
dents, meet thresholds set by the over-
sight entity with input from relevant
stakeholders;

(iii) Whether the rate of confined or
incarcerated individuals continuing
their education post-release, as deter-
mined by the percentage of students
who reenroll in higher education re-
ported by the Department, meets
thresholds established by the oversight
entity with input from relevant stake-
holders;

(iv) Whether job placement rates in
the relevant field for such individuals
meet any applicable standards required
by the accrediting agency for the insti-
tution or program or a State where the
institution is authorized. If no job
placement rate standard applies to
prison education programs offered by
the institution, the oversight entity
may define, and the institution may re-
port, a job placement rate, with input
from relevant stakeholders;

(v) Earnings for such individuals,
which could include measuring such
earnings against a threshold estab-
lished by the oversight entity; and

(vi) Other indicators pertinent to
program success as determined by the
oversight entity.

(b) An oversight entity makes the
best interest determination—

(1) Through a feedback process that
considers input from relevant stake-
holders; and

(2) In light of the totality of the cir-
cumstances.

(c) If the oversight entity does not
find a program to be in the best inter-
est of students, it must allow for pro-
grams to re-apply within a reasonable
timeframe.

(d) After the two years of initial ap-
proval under §668.236, the oversight en-
tity must determine that the prison
education program is operating in the
best interest of students, under para-
graph (a) of this section.

(e)(1) After its initial determination
under paragraph (d) of this section that
a program is operating in the best in-

§668.242

terest of confined or incarcerated indi-
viduals, the institution must obtain
subsequent evaluations of each eligible
prison education program from the re-
sponsible oversight entity not less than
120 calendar days prior to the expira-
tion of the institution’s Program Par-
ticipation Agreements. The oversight
entity may also make a determination
between subsequent evaluations based
on the oversight entity’s regular moni-
toring and evaluation of program out-
comes.

(2)
must—

(i) Include the entire period following
the prior determination and be based
on the applicable factors in paragraph
(a) of this section for all students en-
rolled in the program since the prior
determination;

(ii) Include input from relevant
stakeholders through the oversight en-
tity’s feedback process; and

(iii) Be submitted to the Secretary no
later than 30 days following completion
of the evaluation.

(f)(1) The institution must obtain and
maintain documentation of the meth-
odology by which the oversight entity
made each determination under this
section and under §668.236(a)(2) and (3)
for review by the institution’s accred-
iting agency, for submission to the De-
partment for approval of the first pro-
gram at the first two additional loca-
tions, to document input from relevant
stakeholders through the oversight en-
tity’s feedback process in paragraphs
(b)(1) and (e)(2)(ii) of this section, for
reporting to the Department, and for
public disclosure.

(2) The institution must maintain
the documentation described in para-
graph (f)(1) of this section for as long
as the program is active or, if the pro-
gram 1is discontinued, for three years
following the date of discontinuance.

Each subsequent evaluation

§668.242 Transition to a prison edu-
cation program.

For institutions operating eligible
prison education programs in a correc-
tional facility that is not a Federal or
State penal institution:
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(a) A confined or incarcerated indi-
vidual who otherwise meets the eligi-
bility requirements to receive a Fed-
eral Pell Grant and is enrolled in an el-
igible program that does not meet the
requirements under subpart P of this
part may continue to receive a Federal
Pell Grant until the earlier of—

(1) July 1, 2029;

(2) The student reaches the maximum
timeframe for program completion
under §668.34; or

(3) The student has exhausted Pell
Grant eligibility under 34 CFR 690.6(e).

(b) An institution is not permitted to
enroll a confined or incarcerated indi-
vidual on or after July 1, 2023, who was
not enrolled in an eligible program
prior to July 1, 2023, unless the institu-
tion first converts the eligible program
into an eligible prison education pro-
gram as defined in §668.236.

Subpart @—Financial Value
Transparency

SOURCE: 88 FR 70188, Oct. 10, 2023, unless
otherwise noted.

§668.401 Financial value transparency
scope and purpose.

(a) General. Except as provided under
paragraph (b) of this section, this sub-
part applies to a GE program or eligi-
ble non-GE program offered by an eligi-
ble institution, and establishes the
rules and procedures under which—

(1) An institution reports informa-
tion about the program to the Sec-
retary; and

(2) Except as provided in paragraph
(b)(1) of this section, the Secretary as-
sesses the program’s debt and earnings
outcomes.

(b) Applicability. (1) This subpart does
not apply to institutions located in
U.S. Territories or freely associated
states, except that such institutions
are subject to the reporting require-
ments in §668.408 and the Secretary
will follow the procedures in
§§668.403(b) and (d) and 668.405(b) and (c)
to calculate median debt and obtain
earnings information for their GE pro-
grams and eligible non-GE programs.

(2) For each award year that the Sec-
retary calculates D/E rates or the earn-
ings premium measure under §668.402,
this subpart does not apply to an insti-
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tution if, over the most recently com-
pleted four award years, it offered no
groups of substantially similar pro-
grams, defined as all programs in the
same four-digit CIP code at an institu-
tion, with 30 or more completers.

§668.402 Financial value transparency
framework.

(a) General. The Secretary assesses
the program’s debt and earnings out-
comes using debt-to-earnings rates (D/
E rates) and an earnings premium
measure.

(b) Debt-to-earnings rates. The Sec-
retary calculates for each award year
two D/E rates for an eligible program,
the discretionary  debt-to-earnings
rate, and the annual debt-to-earnings
rate, using the procedures in §§668.403
and 668.405.

(c) Outcomes of the D/E rates. (1) A
program passes the D/E rates if—

(i) Its discretionary debt-to-earnings
rate is less than or equal to 20 percent;

(ii) Its annual debt-to-earnings rate
is less than or equal to 8 percent; or

(iii) The denominator (median annual
or discretionary earnings) of either
rate is zero and the numerator (median
debt payments) is zero.

(2) A program fails the D/E rates if—

(i) Its discretionary debt-to-earnings
rate is greater than 20 percent or the
income for the denominator of the rate
(median discretionary earnings) is neg-
ative or zero and the numerator (me-
dian debt payments) is positive; and

(ii) Its annual debt-to-earnings rate
is greater than 8 percent or the denom-
inator of the rate (median annual earn-
ings) is zero and the numerator (me-
dian debt payments) is positive.

(d) Earnings premium measure. For
each award year, the Secretary cal-
culates the earnings premium measure
for an eligible program, using the pro-
cedures in §§668.404 and 668.405.

(e) Outcomes of the earnings premium
measure. (1) A program passes the earn-
ings premium measure if the median
annual earnings of the students who
completed the program exceed the
earnings threshold.

(2) A program fails the earnings pre-
mium measure if the median annual
earnings of the students who completed
the program are equal to or less than
the earnings threshold.
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§668.403 Calculating D/E rates.

(a) General. Except as provided under
paragraph (f) of this section, for each
award year, the Secretary calculates D/
E rates for a program as follows:

(1) Discretionary debt-to-earnings
rate = annual loan payment/(the me-
dian annual earnings—(1.5 x Poverty
Guideline)). For the purposes of this
paragraph (a)(1), the Secretary applies
the Poverty Guideline for the most re-
cent calendar year for which annual
earnings are obtained under paragraph
(c) of this section.

(2) Annual debt-to-earnings rate =
annual loan payment/the median an-
nual earnings.

(b) Annual loan payment. The Sec-
retary calculates the annual loan pay-
ment for a program by—

(1)(i) Determining the median loan
debt of the students who completed the
program during the cohort period,
based on the lesser of the loan debt in-
curred by each student as determined
under paragraph (d) of this section or
the total amount for tuition and fees
and books, equipment, and supplies for
each student, less the amount of insti-
tutional grant or scholarship funds
provided to that student;

(ii) Removing, if applicable, the ap-
propriate number of largest loan debts
as described in §668.405(d)(2); and

(iii) Calculating the median of the re-
maining amounts; and

(2) Amortizing the
debt—

(i)(A) Over a 10-year repayment pe-
riod for a program that leads to an un-
dergraduate certificate, a post-bacca-
laureate certificate, an associate de-
gree, or a graduate certificate;

(B) Over a 1b-year repayment period
for a program that leads to a bachelor’s
degree or a master’s degree; or

(C) Over a 20-year repayment period
for any other program; and

(ii) Using an annual interest rate
that is the average of the annual statu-
tory interest rates on Federal Direct
Unsubsidized Loans that were in effect
during—

(A) The three consecutive award
years, ending in the final year of the
cohort period, for undergraduate cer-
tificate programs, post-baccalaureate
certificate programs, and associate de-
gree programs. For these programs, the

median loan

§668.403

Secretary uses the Federal Direct Un-
subsidized Loan interest rate applica-
ble to undergraduate students;

(B) The three consecutive award
years, ending in the final year of the
cohort period, for graduate certificate
programs and master’s degree pro-
grams. For these programs, the Sec-
retary uses the Federal Direct Unsub-
sidized Loan interest rate applicable to
graduate students;

(C) The six consecutive award years,
ending in the final year of the cohort
period, for bachelor’s degree programs.
For these programs, the Secretary uses
the Federal Direct Unsubsidized Loan
interest rate applicable to under-
graduate students; and

(D) The six consecutive award years,
ending in the final year of the cohort
period, for doctoral programs and first
professional degree programs. For
these programs, the Secretary uses the
Federal Direct Unsubsidized Loan in-
terest rate applicable to graduate stu-
dents.

(c) Annual earnings. (1) The Secretary
obtains from a Federal agency with
earnings data, under §668.405, the most
currently available median annual
earnings of the students who completed
the program during the cohort period
and who are not excluded under para-
graph (e) of this section; and

(2) The Secretary uses the median an-
nual earnings to calculate the D/E
rates.

(d) Loan debt and assessed charges. (1)
In determining the loan debt for a stu-
dent, the Secretary includes—

(i) The amount of Direct Loans that
the student borrowed (total amount
disbursed less any cancellations or ad-
justments except for those related to
false certification, borrower defense
discharges, or categorical debt relief
initiated under the Secretary’s statu-
tory authority) for enrollment in the
program, excluding Direct PLUS Loans
made to parents of dependent students
and Direct Unsubsidized Loans that
were converted from TEACH Grants;

(ii) Any private education loans as
defined in 34 CFR 601.2, including pri-
vate education loans made by the insti-
tution, that the student borrowed for
enrollment in the program and that are
required to be reported by the institu-
tion under §668.408; and
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(iii) The amount outstanding, as of
the date the student completes the pro-
gram, on any other credit (including
any unpaid charges) extended by or on
behalf of the institution for enrollment
in any program attended at the institu-
tion that the student is obligated to
repay after completing the program,
including extensions of credit described
in paragraphs (1) and (2) of the defini-
tion of, and excluded from, the term
“private education loan” in 34 CFR
601.2;

(2) The Secretary attributes all the
loan debt incurred by the student for
enrollment in any—

(i) Undergraduate program at the in-
stitution to the highest credentialed
undergraduate program subsequently
completed by the student at the insti-
tution as of the end of the most re-
cently completed award year prior to
the calculation of the D/E rates under
this section; and

(ii) Graduate program at the institu-
tion to the highest credentialed grad-
uate program subsequently completed
by the student at the institution as of
the end of the most recently completed
award year prior to the calculation of
the D/E rates under this section; and

(3) The Secretary excludes any loan
debt incurred by the student for enroll-
ment in any program at any other in-
stitution. However, the Secretary may
include loan debt incurred by the stu-
dent for enrollment in programs at
other institutions if the institution
and the other institutions are under
common ownership or control, as de-
termined by the Secretary in accord-
ance with 34 CFR 600.31.

(e) Exclusions. The Secretary excludes
a student from both the numerator and
the denominator of the D/E rates cal-
culation if the Secretary determines
that—

(1) One or more of the student’s Di-
rect Loan Program loans are under
consideration by the Secretary, or have
been approved, for a discharge on the
basis of the student’s total and perma-
nent disability, under 34 CFR 674.61,
682.402, or 685.212;

(2) The student was enrolled full time
in any other eligible program at the in-
stitution or at another institution dur-
ing the calendar year for which the
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Secretary obtains earnings information
under paragraph (c) of this section;

(3) For undergraduate programs, the
student completed a higher
credentialed undergraduate program at
the institution subsequent to com-
pleting the program as of the end of
the most recently completed award
year prior to the calculation of the D/
E rates under this section;

(4) For graduate programs, the stu-
dent completed a higher credentialed
graduate program at the institution
subsequent to completing the program
as of the end of the most recently com-
pleted award year prior to the calcula-
tion of the D/E rates under this sec-
tion;

(5) The student is enrolled in an ap-
proved prison education program;

(6) The student is enrolled in a com-
prehensive transition and postsec-
ondary program; or

(7) The student died.

(f) D/E rates not issued. The Secretary
does not issue D/E rates for a program
under §668.406 if—

(1) After applying the exclusions in
paragraph (e) of this section, fewer
than 30 students completed the pro-
gram during the two-year or four-year
cohort period; or

(2) The Federal agency with earnings
data does not provide the median earn-
ings for the program as provided under
paragraph (c) of this section.

§668.404 Calculating
mium measure.

earnings pre-

(a) General. Except as provided under
paragraph (d) of this section, for each
award year, the Secretary calculates
the earnings premium measure for a
program by determining whether the
median annual earnings of the students
who completed the program exceed the
earnings threshold.

(b) Median annual earnings; earnings
threshold. (1) The Secretary obtains
from a Federal agency with earnings
data, under §668.405, the most currently
available median annual earnings of
the students who completed the pro-
gram during the cohort period and who
are not excluded under paragraph (c) of
this section; and

(2) The Secretary uses the median an-
nual earnings of students with a high
school diploma or GED using data from
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the Census Bureau to calculate the
earnings threshold described in §668.2.

(3) The Secretary determines the
earnings thresholds and publishes the
thresholds annually through a notice
in the FEDERAL REGISTER.

(c) Exclusions. The Secretary excludes
a student from the earnings premium
measure calculation if the Secretary
determines that—

(1) One or more of the student’s Di-
rect Loan Program loans are under
consideration by the Secretary, or have
been approved, for a discharge on the
basis of the student’s total and perma-
nent disability, under 34 CFR 674.61,
682.402, or 685.212;

(2) The student was enrolled full-time
in any other eligible program at the in-
stitution or at another institution dur-
ing the calendar year for which the
Secretary obtains earnings information
under paragraph (b)(1) of this section;

(3) For undergraduate programs, the
student completed a higher
credentialed undergraduate program at
the institution subsequent to com-
pleting the program as of the end of
the most recently completed award
year prior to the calculation of the
earnings premium measure under this
section;

(4) For graduate programs, the stu-
dent completed a higher credentialed
graduate program at the institution
subsequent to completing the program
as of the end of the most recently com-
pleted award year prior to the calcula-
tion of the earnings premium measure
under this section;

(5) The student is enrolled in an ap-
proved prison education program;

(6) The student is enrolled in a com-
prehensive transition and postsec-
ondary program; or

(7) The student died.

(d) Earnings premium measures not
issued. The Secretary does not issue the
earnings premium measure for a pro-
gram under §668.406 if—

(1) After applying the exclusions in
paragraph (c) of this section, fewer
than 30 students completed the pro-
gram during the two-year or four-year
cohort period; or

(2) The Federal agency with earnings
data does not provide the median earn-
ings for the program as provided under
paragraph (b) of this section.

§668.405

§668.405 Process for obtaining data
and calculating D/E rates and earn-
ings premium measure.

(a) Administrative data. In calculating
the D/E rates and earnings premium
measure for a program, the Secretary
uses student enrollment, disbursement,
and program data, or other data the in-
stitution is required to report to the
Secretary to support its administra-
tion of, or participation in, the title
IV, HEA programs. In accordance with
procedures established by the Sec-
retary, the institution must update or
otherwise correct any reported data no
later than 60 days after the end of an
award year.

(b) Process overview. The Secretary
uses the administrative data to—

(1) Compile a list of students who
completed each program during the co-
hort period. The Secretary—

(i) Removes from those lists students
who are excluded under §668.403(e) or
§668.404(c);

(ii) Provides the list to institutions;
and

(iii) Allows the institution to correct
the information reported by the insti-
tution on which the list was based, no
later than 60 days after the date the
Secretary provides the list to the insti-
tution;

(2) Obtain from a Federal agency
with earnings data the median annual
earnings of the students on each list,
as provided in paragraph (c) of this sec-
tion; and

(3) Calculate the D/E rates and the
earnings premium measure and provide
them to the institution.

(c) Obtaining earnings data. For each
list submitted to the Federal agency
with earnings data, the agency returns
to the Secretary—

(1) The median annual earnings of
the students on the list whom the Fed-
eral agency with earnings data has
matched to earnings data, in aggregate
and not in individual form; and

(2) The number, but not the identi-
ties, of students on the list that the
Federal agency with earnings data
could not match.

(d) Calculating D/E rates and earnings
premium measure. (1) If the Federal
agency with earnings data includes re-
ports from records of earnings on at
least 30 students, the Secretary uses
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the median annual earnings provided
by the Federal agency with earnings
data to calculate the D/E rates and
earnings premium measure for each
program.

(2) If the Federal agency with earn-
ings data reports that it was unable to
match one or more of the students on
the final list, the Secretary does not
include in the calculation of the me-
dian loan debt for D/E rates the same
number of students with the highest
loan debts as the number of students
whose earnings the Federal agency
with earnings data did not match. For
example, if the Federal agency with
earnings data is unable to match three
students out of 100 students, the Sec-
retary orders by amount the debts of
the 100 listed students and excludes
from the D/E rates calculation the
three largest loan debts.

§668.406 Determination of the D/E
rates and earnings premium meas-
ure.

(a) For each award year for which the
Secretary calculates D/E rates and the
earnings premium measure for a pro-
gram, the Secretary issues a notice of
determination.

(b) The notice of determination in-
forms the institution of the following:

(1) The D/E rates for each program as
determined under §668.403.

(2) The earnings premium measure
for each program as determined under
§668.404.

(3) The determination by the Sec-
retary of whether each program is
passing or failing, as described in
§668.402, and the consequences of that
determination.

(4) Whether the student acknowledg-
ment is required under §668.407.

(5) For GE programs, whether the in-
stitution is required to provide the stu-
dent warning under §668.605.

(6) For GE programs, whether the
program could become ineligible under
subpart S of this part based on its final
D/E rates or earnings premium meas-
ure for the next award year for which
D/E rates or the earnings premium
measure are calculated for the pro-
gram.
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§668.407 Student acknowledgments.

(a) Beginning on July 1, 2026, if an el-
igible program, other than an under-
graduate degree program, has failing D/
E rates, the Secretary notifies the in-
stitution under §668.406(b)(4) that stu-
dent acknowledgments are required for
such program in the manner specified
in this section.

(b)(1) If student acknowledgements
are required, prospective students must
acknowledge that they have viewed the
information provided through the pro-
gram information website established
and maintained by the Secretary de-
scribed in §668.43(d).

(2) The Department will administer
and collect the acknowledgment from
students through the program informa-
tion website.

(3) Prospective students must provide
such acknowledgments until:

(i) The Secretary notifies the institu-
tion pursuant to §668.406 that the pro-
gram has passing D/E rates; or

(ii) Three years after the institution
was last notified that the program had
failing D/E rates, whichever is earlier.

(c)(1) A prospective student must pro-
vide the acknowledgment before the in-
stitution enters into an agreement to
enroll the student.

(2) The Secretary monitors the insti-
tution’s compliance with the require-
ments in paragraph (c)(1) of this sec-
tion through audits, program reviews,
or other investigations.

(d) The acknowledgment required in
paragraph (c)(1) of this section does not
mitigate the institution’s responsi-
bility to provide accurate information
to students concerning program status,
nor will it be considered as dispositive
evidence against a student’s claim if
applying for a loan discharge.

§668.408 Reporting requirements.

(a) Data elements. In accordance with
procedures established by the Sec-
retary, an institution offering any
group of substantially similar pro-
grams, defined as all programs in the
same four-digit CIP code at an institu-
tion, with 30 or more completers in
total over the four most recent award
years must report to the Department—

(1) For each GE program and eligible
non-GE program, for its most recently
completed award year—
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(i) The name, CIP code, credential
level, and length of the program;

(ii) Whether the program is program-
matically accredited and, if so, the
name of the accrediting agency;

(iii) Whether the program meets 1li-
censure requirements or prepares stu-
dents to sit for a licensure examination
in a particular occupation for each
State in the institution’s metropolitan
statistical area;

(iv) The total number of students en-
rolled in the program during the most
recently completed award year, includ-
ing both recipients and non-recipients
of title IV, HEA funds; and

(v) Whether the program is a quali-
fying graduate program whose students
are required to complete postgraduate
training programs, as described in the
definition under §668.2;

(2) For each student—

(i) Information needed to identify the
student and the institution;

(ii) The date the student initially en-
rolled in the program;

(iii) The student’s attendance dates
and attendance status (e.g., enrolled,
withdrawn, or completed) in the pro-
gram during the award year;

(iv) The student’s enrollment status
(e.g., full time, three-quarter time, half
time, less than half time) as of the first
day of the student’s enrollment in the
program;

(v) The student’s total annual cost of
attendance (COA);

(vi) The total tuition and fees as-
sessed to the student for the award
year;

(vii) The student’s residency tuition
status by State or district;

(viii) The student’s total annual al-
lowance for books, supplies, and equip-
ment from their COA under HEA sec-
tion 472;

(ix) The student’s total annual allow-
ance for housing and food from their
COA under HEA section 472;

(x) The amount of institutional
grants and scholarships disbursed to
the student;

(xi) The amount of other State, Trib-
al, or private grants disbursed to the
student; and

(xii) The amount of any private edu-
cation loans disbursed to the student
for enrollment in the program that the
institution is, or should reasonably be,

§668.408

aware of, including private education
loans made by the institution;

(3) If the student completed or with-
drew from the program during the
award year—

(i) The date the student completed or
withdrew from the program;

(i1) The total amount the student re-
ceived from private education loans, as
described in §668.403(d)(1)(ii), for enroll-
ment in the program that the institu-
tion is, or should reasonably be, aware
of;

(iii) The total amount of institu-
tional debt, as described in
§668.403(d)(1)(iii), the student owes any
party after completing or withdrawing
from the program;

(iv) The total amount of tuition and
fees assessed the student for the stu-
dent’s entire enrollment in the pro-
gram;

(v) The total amount of the allow-
ances for books, supplies, and equip-
ment included in the student’s title IV,
HEA COA for each award year in which
the student was enrolled in the pro-
gram, or a higher amount if assessed
the student by the institution for such
expenses; and

(vi) The total amount of institutional
grants and scholarships provided for
the student’s entire enrollment in the
program; and

(4) As described in a notice published
by the Secretary in the FEDERAL REG-
ISTER, any other information the Sec-
retary requires the institution to re-
port.

(b) Initial and annual reporting. (1) Ex-
cept as provided under paragraph (c) of
this section, an institution must report
the information required under para-
graph (a) of this section no later than—

(i) For programs other than quali-
fying graduate programs, July 31, fol-
lowing July 1, 2024, for the second
through seventh award years prior to
July 1, 2024;

(ii) For qualifying graduate pro-
grams, July 31, following July 1, 2024,
for the second through eighth award
years prior to July 1, 2024; and

(iii) For subsequent award years, Oc-
tober 1, following the end of the award
year, unless the Secretary establishes
different dates in a notice published in
the FEDERAL REGISTER.
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(2) For any award year, if an institu-
tion fails to provide all or some of the
information required under paragraph
(a) of this section, the institution must
provide to the Secretary an expla-
nation, acceptable to the Secretary, of
why the institution failed to comply
with any of the reporting require-
ments.

(c) Transitional reporting period and
metrics. (1) For the first six years for
which D/E rates and the earnings pre-
mium are calculated under this part,
institutions may opt to report the in-
formation required under paragraph (a)
of this section for its eligible programs
either—

(i) For the time periods described in
paragraphs (b)(1)(i) and (ii) of this sec-
tion; or

(ii) For only the two most recently
completed award years.

(2) If an institution provides transi-
tional reporting under paragraph
(c)(1)(ii) of this section, the Depart-
ment will calculate transitional D/E
rates and earnings premium measures
using the median debt for the period
reported and the earnings for six years.

§668.409 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
this part and subpart, and the applica-
tion of this subpart’s provisions to any
other person, act, or practice, will not
be affected thereby.

Subpart R—Aggressive and De-
ceptive Recruitment Tactics or
Conduct

SOURCE: 87 FR 66042, Nov. 1, 2022, unless
otherwise noted.

§668.500 Scope and purpose.

(a) This subpart identifies the types
of activities that constitute aggressive
and deceptive recruitment tactics or
conduct by an eligible institution. An
eligible institution has engaged in ag-
gressive and deceptive recruitment tac-
tics or conduct when the institution
itself, one of its representatives, or any
ineligible institution, organization, or
person with whom the eligible institu-
tion has an agreement to provide edu-
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cational programs, marketing, adver-
tising, lead generation, recruiting or
admissions services, engages in one or
more of the prohibited practices in
§668.501. Aggressive and deceptive re-
cruitment tactics or conduct are pro-
hibited in all forms, including in the
institution’s advertising or pro-
motional materials, or in the mar-
keting or sale of courses or programs of
instruction offered by the institution.

(b) If the Secretary determines that
an eligible institution has engaged in
aggressive and deceptive recruitment
tactics or conduct, the Secretary may:

(1) Revoke the eligible institution’s
program participation agreement, if
the institution is provisionally cer-
tified under §668.13(c);

(2) Impose limitations on the institu-
tion’s participation in the title IV,
HEA programs, if the institution is
provisionally certified under §668.13(c);

(3) Deny participation applications
made on behalf of the institution; or

(4) Initiate a proceeding against the
eligible institution under subpart G of
this part.

(c) The following definitions apply to
this subpart:

Prospective student: Has the same
meaning in 34 CFR 668.71.

§668.501 Aggressive and deceptive re-
cruitment tactics or conduct.

(a) Aggressive and deceptive recruit-
ment tactics or conduct include but are
not limited to actions by the institu-
tion, any of its representatives, or any
institution, organization, or person
with whom the institution has an
agreement to provide educational pro-
grams, marketing, recruitment, or lead
generation that:

(1) Demand or pressure the student or
prospective student to make enroll-
ment or loan-related decisions imme-
diately, including falsely claiming that
the student or prospective student
would lose their opportunity to attend;

(2) Take unreasonable advantage of a
student’s or prospective student’s lack
of knowledge about, or experience
with, postsecondary institutions, post-
secondary programs, or financial aid to
pressure the student into enrollment or
borrowing funds to attend the institu-
tion;
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(3) Discourage the student or pro-
spective student from consulting an ad-
viser, a family member, or other re-
source or individual prior to making
enrollment or loan-related decisions;

(4) Obtain the student’s or prospec-
tive student’s contact information
through websites or other means that:

(i) Falsely offer assistance to individ-
uals seeking Federal, state or local
benefits;

(ii) Falsely advertise employment op-
portunities; or,

(iii) Present false rankings of the in-
stitution or its programs;

(6) Use threatening or abusive lan-
guage or behavior toward the student
or prospective student; or,

(6) Repeatedly engage in unsolicited
contact for the purpose of enrolling or
reenrolling after the student or pro-
spective student has requested not to
be contacted further.

(b) [Reserved]

§668.509 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
the subpart or the application of its
provisions to any person, act, or prac-
tice will not be affected thereby.

Subpart S—Gainful Employment
(GE)

SOURCE: 88 FR 70191, Oct. 10, 2023, unless
otherwise noted.

§668.601 Gainful employment
scope and purpose.

(a) General. Except as provided under
paragraph (b) of this section, this sub-
part applies to an educational program
offered by an eligible institution that
prepares students for gainful employ-
ment in a recognized occupation and
establishes rules and procedures under
which the Secretary determines that
the program is eligible for title IV,
HEA program funds.

(b) Applicability. (1) This subpart does
not apply to programs offered by insti-
tutions located in U.S. Territories or
freely associated states.

(2) For each award year that the Sec-
retary calculates D/E rates or the earn-
ings premium measure under §668.402,
this subpart does not apply to an insti-

(GE)

§668.603

tution if, over the most recently com-
pleted four award years, it offered no
groups of substantially similar pro-
grams, defined as all programs in the
same four-digit CIP code at an institu-
tion, with 30 or more completers in
total.

§668.602 Gainful employment criteria.

(a) A GE program provides training
that prepares students for gainful em-
ployment in a recognized occupation if
the program—

(1) Satisfies the applicable certifi-
cation requirements in §668.604;

(2) Is not a failing program under the
D/E rates measure in §668.402 in two
out of any three consecutive award
yvears for which the program’s D/E
rates are calculated; and

(3) Is not a failing program under the
earnings premium measure in §668.402
in two out of any three consecutive
award years for which the program’s
earnings premium measure is cal-
culated.

(b) If the Secretary does not cal-
culate or issue D/E rates for a program
for an award year, the program re-
ceives no result under the D/E rates for
that award year and remains in the
same status under the D/E rates as the
previous award year.

(c) In determining a program’s eligi-
bility, the Secretary disregards any D/
E rates that were calculated more than
five calculation years prior.

(d) If the Secretary does not cal-
culate or issue earnings premium
measures for a program for an award
year, the program receives no result
under the earnings premium measure
for that award year and remains in the
same status under the earnings pre-
mium measure as the previous award
year.

(e) In determining a program’s eligi-
bility, the Secretary disregards any
earnings premium that was calculated
more than five years prior.

§668.603 Ineligible GE programs.

(a) Ineligible programs. If a GE pro-
gram is a failing program under the D/
E rates measure in §668.402 in two out
of any three consecutive award years
for which the program’s D/E rates are
calculated, or the earnings premium
measure in §668.402 in two out of any
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three consecutive award years for
which the program’s earnings premium
measure is calculated, the program is
ineligible and its participation in the
title IV, HEA programs ends upon the
earliest of—

(1) The issuance of a new Eligibility
and Certification Approval Report that
does not include that program;

(2) The completion of a termination
action of program eligibility, if an ac-
tion is initiated under subpart G of this
part; or

(3) A revocation of program eligi-
bility if the institution is provisionally
certified.

(b) Basis for appeal. If the Secretary
initiates an action under paragraph
(a)(2) of this section, the institution
may initiate an appeal under subpart G
of this part if it believes the Secretary
erred in the calculation of the pro-
gram’s D/E rates under §668.403 or the
earnings premium measure under
§668.404. Institutions may not dispute a
program’s ineligibility based upon its
D/E rates or the earnings premium
measure except as described in this
paragraph (b).

(c) Restrictions—(1) Ineligible program.
Except as provided in §668.26(d), an in-
stitution may not disburse title IV,
HEA program funds to students en-
rolled in an ineligible program.

(2) Period of ineligibility. An institu-
tion may not seek to reestablish the
eligibility of a failing GE program that
it discontinued voluntarily either be-
fore or after D/E rates or the earnings
premium measure are issued for that
program, or reestablish the eligibility
of a program that is ineligible under
theD/E rates or the earnings premium
measure, until three years following
the earlier of the date the program
loses eligibility under paragraph (a) of
this section or the date the institution
voluntarily discontinued the failing
program.

(3) Restoring eligibility. An ineligible
program, or a failing program that an
institution voluntarily discontinues,
remains ineligible until the institution
establishes the eligibility of that pro-
gram under §668.604(c).
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§668.604 Certification
for GE programs.

requirements

(a) Transitional certification for exist-
ing programs. (1) Except as provided in
paragraph (a)(2) of this section, an in-
stitution must provide to the Sec-
retary no later than December 31, 2024,
in accordance with procedures estab-
lished by the Secretary, a certification
signed by its most senior executive of-
ficer that each of its currently eligible
GE programs included on its Eligibility
and Certification Approval Report
meets the requirements of paragraph
(d) of this section. The Secretary ac-
cepts the certification as an addendum
to the institution’s program participa-
tion agreement with the Secretary
under §668.14.

(2) If an institution makes the cer-
tification in its program participation
agreement pursuant to paragraph (b) of
this section between July 1 and Decem-
ber 31, 2024, it is not required to pro-
vide the transitional certification
under this paragraph (a).

(b) Program participation agreement
certification.

As a condition of its continued par-
ticipation in the title IV, HEA pro-
grams, an institution must certify in
its program participation agreement
with the Secretary under §668.14 that
each of its currently eligible GE pro-
grams included on its Eligibility and
Certification Approval Report meets
the requirements of paragraph (d) of
this section. As provided under 34 CFR
600.21(a)(11)(vi), an institution must up-
date the certification within 10 days if
there are any changes in the approvals
for a program, or other changes for a
program that render an existing cer-
tification no longer accurate.

(c) Establishing eligibility and dis-
bursing funds. (1) An institution estab-
lishes a GE program’s eligibility for
title IV, HEA program funds by updat-
ing the list of the institution’s eligible
programs maintained by the Depart-
ment to include that program, as pro-
vided under 34 CFR 600.21(a)(11)(i). By
updating the list of the institution’s el-
igible programs, the institution affirms
that the program satisfies the certifi-
cation requirements in paragraph (d) of
this section. Except as provided in
paragraph (c)(2) of this section, after
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the institution updates its list of eligi-
ble programs, the institution may dis-
burse title IV, HEA program funds to
students enrolled in that program.

(2) An institution may not update its
list of eligible programs to include a
GE program, or a GE program that is
substantially similar to a failing pro-
gram that the institution voluntarily
discontinued or became ineligible as
described in §668.603(c), that was sub-
ject to the three-year loss of eligibility
under §668.603(c), until that three-year
period expires.

(d) GE program eligibility certifications.
An institution certifies for each eligi-
ble GE program included on its Eligi-
bility and Certification Approval Re-
port, at the time and in the form speci-
fied in this section, that such program
is approved by a recognized accrediting
agency or is otherwise included in the
institution’s accreditation by its recog-
nized accrediting agency, or, if the in-
stitution is a public postsecondary vo-
cational institution, the program is ap-
proved by a recognized State agency
for the approval of public postsec-
ondary vocational education in lieu of
accreditation.

§668.605

(a) Events requiring a warning to stu-
dents and prospective students. Begin-
ning on July 1, 2026, the institution
must provide a warning with respect to
a GE program to students and prospec-
tive students for any year for which
the Secretary notifies an institution
that the GE program could become in-
eligible under this subpart based on its
final D/E rates or earnings premium
measure for the next award year for
which D/E rates or the earnings pre-
mium measure are calculated for the
GE program.

(b) Subsequent warning. If a student
or prospective student receives a warn-
ing under paragraph (a) of this section
with respect to a GE program, but does
not seek to enroll until more than 12
months after receiving the warning,
the institution must again provide the
warning to the student or prospective
student, unless, since providing the ini-
tial warning, the program has passed
both the D/E rates and earnings pre-
mium measures for the two most re-
cent consecutive award years in which

Student warnings.

§668.605

the metrics were calculated for the
program.

(c) Content of warning. The institu-
tion must provide in the warning—

(1) A warning, as specified by the
Secretary in a notice published in the
FEDERAL REGISTER, that—

(i) The program has not passed stand-
ards established by the U.S. Depart-
ment of KEducation based on the
amounts students borrow for enroll-
ment in the program and their reported
earnings, as applicable; and

(ii) The program could lose access to
Federal grants and loans based on the
next calculated program metrics;

(2) The relevant information to ac-
cess the program information website
maintained by the Secretary described
in §668.43(d);

(3) A statement that the student
must acknowledge having viewed the
warning through the program informa-
tion website before the institution may
disburse any title IV, HEA funds to the
student;

(4) A description of the academic and
financial options available to students
to continue their education in another
program at the institution, including
whether the students could transfer
credits earned in the program to an-
other program at the institution and
which course credits would transfer, in
the event that the program loses eligi-
bility for title IV, HEA program funds;

(5) An indication of whether, in the
event that the program loses eligibility
for title IV, HEA program funds, the
institution will—

(i) Continue to provide instruction in
the program to allow students to com-
plete the program; and

(ii) Refund the tuition, fees, and
other required charges paid to the in-
stitution by, or on behalf of, students
for enrollment in the program; and

(6) An explanation of whether, if the
program loses eligibility for title IV,
HEA program funds, the students could
transfer credits earned in the program
to another institution in accordance
with an established articulation agree-
ment or teach-out plan or agreement.

(d) Alternative languages. In addition

to providing the English-language
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warning, the institution must also pro-
vide translations of the English-lan-
guage student warning for those stu-
dents and prospective students who
have limited proficiency in English.

(e) Delivery to enrolled students. An in-
stitution must provide the warning re-
quired under this section in writing, by
hand delivery, mail, or electronic
means, to each student enrolled in the
program no later than 30 days after the
date of the Secretary’s notice of deter-
mination under §668.406 and maintain
documentation of its efforts to provide
that warning. The warning must be the
only substantive content contained in
these written communications.

(f) Delivery to prospective students. (1)
An institution must provide the warn-
ing as required under this section to
each prospective student or to each
third party acting on behalf of the pro-
spective student at the first contact
about the program between the institu-
tion and the student or the third party
acting on behalf of the student by—

(i) Hand-delivering the warning as a
separate document to the prospective
student or third party, individually or
as part of a group presentation;

(ii) Sending the warning to the pri-
mary email address used by the insti-
tution for communicating with the
prospective student or third party
about the program, provided that the
warning is the only substantive con-
tent in the email and that the warning
is sent by a different method of deliv-
ery if the institution receives a re-
sponse that the email could not be de-
livered; or

(iii) Providing the warning orally to
the student or third party if the con-
tact is by telephone.

(2) An institution may not enroll,
register, or enter into a financial com-
mitment with the prospective student
with respect to the program earlier
than three business days after the in-
stitution delivers the warning as de-
scribed in this paragraph (f).

(g) Acknowledgment prior to enrollment
and disbursement. An institution may
not allow a prospective student seeking
title IV, HEA assistance to sign an en-
rollment agreement, complete registra-
tion, or make a financial commitment
to the institution, or disburse title IV,
HEA funds to the student until the stu-
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dent or prospective student completes
the acknowledgment described in para-
graph (c)(3) of this section.

(h) Discharge claims. The provision of
a student warning or the acknowledg-
ment described in paragraph (c)(3) of
this section does not mitigate the in-
stitution’s responsibility to provide ac-
curate information to students con-
cerning program status, nor will it be
considered as dispositive evidence
against a student’s claim if applying
for a loan discharge.

§668.606 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
this part and subpart, and the applica-
tion of this subpart’s provisions to any
other person, act, or practice, will not
be affected thereby.

PART 669—LANGUAGE RESOURCE
CENTERS PROGRAM

Subpart A—General

Sec.

669.1 What is the Language Resource Cen-
ters Program?

669.2 Who is eligible to receive assistance
under this program?

669.3 What activities may the Secretary
fund?

669.4 What regulations apply?

669.5 What definitions apply?

Subpart B [Reserved]

Subpart C—How Does the Secretary Make
a Grant?

669.20 How does the Secretary evaluate an
application?

669.21 What selection criteria does the Sec-
retary use?

669.22 What priorities may the Secretary es-
tablish?

Subpart D—What Conditions Must Be Met
by a Grantee?
669.30 What are allowable equipment costs?

AUTHORITY: 20 U.S.C. 1123, unless otherwise
noted.

SOURCE: 556 FR 2773, Jan. 26, 1990, unless
otherwise noted.
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