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cumulative effect of changes in ac-
counting principles, and the effect of
changes in accounting estimates;

(2) May include or exclude the effects
of questionable accounting treatments,
such as excessive capitalization of mar-
keting costs;

(3) Excludes all unsecured or
uncollateralized related-party receiv-
ables;

(4) Excludes all intangible assets de-
fined as intangible in accordance with
generally accepted accounting prin-
ciples; and

(5) Excludes from the ratio calcula-
tions Federal funds provided to an in-
stitution by the Secretary under pro-
gram authorized by the HEA only if—

(i) In the notes to the institution’s
audited financial statement, or as a
separate attestation, the auditor dis-
closes by name and CFDA number, the
amount of HEA program funds reported
as expenses in the Statement of Activi-
ties for the fiscal year covered by that
audit or attestation; and

(ii) The institution’s composite score,
as determined by the Secretary, is less
than 1.5 before the reported expenses
arising from those HEA funds are ex-
cluded from the ratio calculations.

(d) Accounting for operating leases. The
Secretary accounts for operating leases
by—

(1) Applying FASB Accounting
Standards Update (ASU) 2016-02, Leases
(Topic 842) to all leases the institution
has entered into on or after December
15, 2018 (post-implementation oper-
ating/financing leases), as specified in
the Supplemental Schedule (see Sec-
tion 2 of Appendix A to this subpart
and Section 2 of Appendix B to this
subpart);

(2) Treating leases the institution en-
tered into prior to December 15, 2018
(pre-implementation operating/financ-
ing leases), as they would have been
treated prior to the requirements of
ASU 2016-02, as long as the institution
provides information about those
leases on the Supplemental Schedule
and a note in, or on the face of, its au-
dited financial statements; and

(3) Accounting for any adjustments,
such as any options exercised by the
institution to extend the life of a pre-
implementation operating/finance
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lease, as post-implementation oper-
ating/finance leases.

(e) Incorporation by reference. The ma-
terial listed in this paragraph (e) is in-
corporated by reference into this sec-
tion with the approval of the Director
of the Federal Register under 5 U.S.C.
552(a) and 1 CFR part 51. This incorpo-
ration by reference (IBR) material is
available for inspection at U.S. Depart-
ment of Education and at the National
Archives and Records Administration
(NARA). Contact U.S. Department of
Education at: Office of the General
Counsel, 400 Maryland Avenue SW,
Room 2C-136, Washington DC 20202;
phone: (202) 401-6000, hittps://
www’2.ed.gov/about/offices/list/ogc/
index.html?src=oc. For information on
the availability of this material at
NARA, contact the Office of the Fed-
eral Register—email:
fr.inspection@nara.gov; website:
www.archives.gov/federal-register/cfr/ibr-
locations.html. The material may be ob-
tained from the Financial Accounting
Standards Board (FASB), 401 Merritt 7,
P.O. Box 5116, Norwalk, CT 06856-5116;
(203) 847-0700; www.fasb.org.

(1) Accounting Standards Update
(ASU) 2016-02, Leases (Topic 842), (Feb-
ruary 2016).

(2) Accounting Standards Codifica-
tion (ASC) 205, Presentation of Finan-
cial Statements, Updated through Au-
gust 9, 2021 (with taxonomy revisions
as of January 26, 2022).

(Approved by the Office of Management and
Budget under control number 1845-0022)

[62 FR 62877, Nov. 25, 1997, as amended at 63
FR 40348, July 28, 1998; 65 FR 65637, Nov. 1,
2000; 84 FR 49913, Sept. 23, 2019; 87 FR 63693,
Oct. 20, 2022]

§668.173 Refund reserve standards.

(a) General. The Secretary considers
that an institution has sufficient cash
reserves, as required under
§668.171(b)(2), if the institution—

(1) Satisfies the requirements for a
public institution under §668.171(c)(1);

(2) Is located in a State that has a
tuition recovery fund approved by the
Secretary and the institution contrib-
utes to that fund; or

(3) Returns, in a timely manner as
described in paragraph (b) of this sec-
tion, unearned title IV, HEA program
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funds that it is responsible for return-
ing under the provisions of §668.22 for a
student that withdrew from the insti-
tution.

(b) Timely return of title IV, HEA pro-
gram funds. In accordance with proce-
dures established by the Secretary or
FFEL Program lender, an institution
returns unearned title IV, HEA pro-
gram funds timely if—

(1) The institution deposits or trans-
fers the funds into the bank account it
maintains under §668.163 no later than
45 days after the date it determines
that the student withdrew;

(2) The institution initiates an elec-
tronic funds transfer (EFT) no later
than 45 days after the date it deter-
mines that the student withdrew;

(3) The institution initiates an elec-
tronic transaction, no later than 45
days after the date it determines that
the student withdrew, that informs a
FFEL lender to adjust the borrower’s
loan account for the amount returned;
or

(4) The institution issues a check no
later than 45 days after the date it de-
termines that the student withdrew.
An institution does not satisfy this re-
quirement if—

(i) The institution’s records show
that the check was issued more than 45
days after the date the institution de-
termined that the student withdrew; or

(ii) The date on the cancelled check
shows that the bank used by the Sec-
retary or FFEL Program lender en-
dorsed that check more than 60 days
after the date the institution deter-
mined that the student withdrew.

(c) Compliance thresholds. (1) An insti-
tution does not comply with the re-
serve standard under §668.173(a)(3) if, in
a compliance audit conducted under
§668.23, an audit conducted by the Of-
fice of the Inspector General, or a pro-
gram review conducted by the Depart-
ment or guaranty agency, the auditor
or reviewer finds—

(i) In the sample of student records
audited or reviewed that the institu-
tion did not return unearned title IV,
HEA program funds within the time-
frames described in paragraph (b) of
this section for 5% or more of the stu-
dents in the sample. (For purposes of
determining this percentage, the sam-
ple includes only students for whom

34 CFR Ch. VI (7-1-23 Edition)

the institution was required to return
unearned funds during its most re-
cently completed fiscal year.); or

(ii) A material weakness or report-
able condition in the institution’s re-
port on internal controls relating to
the return of unearned title IV, HEA
program funds.

(2) The Secretary does not consider
an institution to be out of compliance
with the reserve standard under
§668.173(a)(3) if the institution is cited
in any audit or review report because it
did not return unearned funds in a
timely manner for one or two students,
or for less than 5% of the students in
the sample referred to in paragraph
(c)(1)() of this section.

(d) Letter of credit. (1) Except as pro-
vided under paragraph (e)(1) of this sec-
tion, an institution that can satisfy the
reserve standard only under paragraph
(a)(3) of this section, must submit an
irrevocable letter of credit acceptable
and payable to the Secretary if a find-
ing in an audit or review shows that
the institution exceeded the compli-
ance thresholds in paragraph (c) of this
section for either of its two most re-
cently completed fiscal years.

(2) The amount of the letter of credit
required under paragraph (d)(1) of this
section is 25 percent of the total
amount of unearned title IV, HEA pro-
gram funds that the institution was re-
quired to return under §668.22 during
the institution’s most recently com-
pleted fiscal year.

(3) An institution that is subject to
paragraph (d)(1) of this section must
submit to the Secretary a letter of
credit no later than 30 days after the
earlier of the date that—

(i) The institution is required to sub-
mit its compliance audit;

(ii) The Office of the Inspector Gen-
eral issues a final audit report;

(iii) The designated department offi-
cial issues a final program review de-
termination;

(iv) The Department issues a prelimi-
nary program review report or draft
audit report, or a guaranty agency
issues a preliminary report showing
that the institution did not return un-
earned funds for more than 10% of the
sampled students; or

(v) The Secretary sends a written no-
tice to the institution requesting the
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letter of credit that explains why the
institution has failed to return un-
earned funds in a timely manner.

(e) Exceptions. With regard to the let-
ter of credit described in paragraph (d)
of this section—

(1) An institution
submit the letter
amount calculated under paragraph
(d)(2) of this section is less than $5,000
and the institution can demonstrate
that it has cash reserves of at least
$5,000 available at all times.

(2) An institution may delay submit-
ting the letter of credit and request the
Secretary to reconsider a finding made
in its most recent audit or review re-
port that it failed to return unearned
title IV, HEA program funds in a time-
ly manner if—

(i)(A) The institution submits docu-
ments showing that the unearned title
IV, HEA program funds were not re-
turned in a timely manner solely be-
cause of exceptional circumstances be-
yond the institution’s control and that
the institution would not have exceed-
ed the compliance thresholds under
paragraph (c)(1) of this section had it
not been for these exceptional -cir-
cumstances; or

(B) The institution submits docu-
ments showing that it did not fail to
make timely refunds as provided under
paragraphs (b) and (c) of this section;
and

(ii) The institution’s request, along
with the documents described in para-
graph (e)(2)(i) of this section, is sub-
mitted to the Secretary no later than
the date it would otherwise be required
to submit a letter of credit under para-
graph (d)(3).

(3) If the Secretary denies the insti-
tution’s request under paragraph (e)(2)
of this section, the Secretary notifies
the institution of the date it must sub-
mit the letter of credit.

(f) State tuition recovery funds. In de-
termining whether to approve a State’s
tuition recovery fund, the Secretary
considers the extent to which that
fund—

(1) Provides refunds to both in-State
and out-of-State students;

(2) Allocates all refunds in accord-
ance with the order required under
§668.22; and

does not have to
of credit if the
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(3) Provides a reliable mechanism for
the State to replenish the fund should
any claims arise that deplete the fund’s
assets.

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95452, 92 Stat. 1101-1109)

(Approved by the Office of Management and
Budget under control number 1845-0022)

[62 FR 62877, Nov. 25, 1997, as amended at 63
FR 40348, July 28, 1998; 64 FR 59042, Nov. 1,
1999; 67 FR 67074, Nov. 1, 2003; 71 FR 45696,
Aug. 9, 2006]

§668.174 Past performance.

(a) Past performance of an institution.
An institution is not financially re-
sponsible if the institution—

(1) Has been limited, suspended, ter-
minated, or entered into a settlement
agreement to resolve a limitation, sus-
pension, or termination action initi-
ated by the Secretary or a guaranty
agency, as defined in 34 CFR part 682,
within the preceding five years;

(2) In either of its two most recent
compliance audits had an audit finding,
or in a report issued by the Secretary
had a program review finding for its
current fiscal year or either of its pre-
ceding two fiscal years, that resulted
in the institution’s being required to
repay an amount greater than 5 per-
cent of the funds that the institution
received under the title IV, HEA pro-
grams during the year covered by that
audit or program review;

(3) Has been cited during the pre-
ceding five years for failure to submit
in a timely fashion acceptable compli-
ance and financial statement audits re-
quired under this part, or acceptable
audit reports required under the indi-
vidual title IV, HEA program regula-
tions; or

(4) Has failed to resolve satisfactorily
any compliance problems identified in
audit or program review reports based
upon a final decision of the Secretary
issued pursuant to subpart G or H of
this part.

(b) Past performance of persons or enti-
ties affiliated with an institution. (1))
Except as provided in paragraph (b)(2)
of this section, an institution is not fi-
nancially responsible if a person or en-
tity who exercises substantial owner-
ship or control over the institution, as
described under 34 CFR 600.31, or any
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