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will reduce the Governor’s Reserve Al-
lotment by 10 percent of the maximum 
available amount for the immediately 
succeeding program year. 

(c) If a State’s Governor’s Reserve 
Allotment is reduced: 

(1) The reduced amount will not be 
returned to the State in the event that 
the State later improves performance 
or submits its annual performance re-
port; and 

(2) The Governor’s Reserve will con-
tinue to be set at the reduced level in 
each subsequent year until the Sec-
retary of Labor or the Secretary of 
Education, depending on which pro-
gram is impacted, determines that the 
State met the State adjusted levels of 
performance for the applicable primary 
performance indicators and has sub-
mitted all of the required performance 
reports. 

(d) A State may request review of a 
sanction the Secretary of Labor im-
poses in accordance with the provisions 
of 20 CFR 683.800. 

§ 361.200 What other administrative 
actions will be applied to States’ 
performance requirements? 

(a) In addition to sanctions for fail-
ure to report or failure to meet ad-
justed levels of performance, States 
will be subject to administrative ac-
tions in the case of poor performance. 

(b) States’ performance achievement 
on the individual primary indicators 
will be assessed in addition to the over-
all State program score and overall 
State indicator score. Based on this as-
sessment, as clarified and explained in 
guidance, for performance on any indi-
vidual primary indicator, the Sec-
retary of Labor or the Secretary of 
Education will require the State to es-
tablish a performance risk plan to ad-
dress continuous improvement on the 
individual primary indicator. 

§ 361.205 What performance indicators 
apply to local areas and what infor-
mation must be included in local 
area performance reports? 

(a) Each local area in a State under 
WIOA title I is subject to the same pri-
mary indicators of performance for the 
core programs for WIOA title I under 
§ 361.155(a)(1) and (c) that apply to the 
State. 

(b) In addition to the indicators de-
scribed in paragraph (a) of this section, 
under § 361.165, the Governor may apply 
additional indicators of performance to 
local areas in the State. 

(c) States must annually make local 
area performance reports available to 
the public using a template that the 
Departments of Labor and Education 
will disseminate in guidance, including 
by electronic means. The State must 
provide electronic access to the public 
local area performance report in its an-
nual State performance report. 

(d) The local area performance report 
must include: 

(1) The actual results achieved under 
§ 361.155 and the information required 
under § 361.160(a); 

(2) The percentage of a local area’s 
allotment under WIOA secs. 128(b) and 
133(b) that the local area spent on ad-
ministrative costs; and 

(3) Other information that facilitates 
comparisons of programs with pro-
grams in other local areas (or planning 
regions if the local area is part of a 
planning region). 

(e) The disaggregation of data for the 
local area performance report must be 
done in compliance with WIOA sec. 
116(d)(6)(C). 

(f) States must comply with any re-
quirements from sec. 116(d)(3) of WIOA 
as explained in guidance, including the 
use of the performance reporting tem-
plate, issued by DOL. 

§ 361.210 How are local performance 
levels established? 

(a) The objective statistical adjust-
ment model required under sec. 
116(b)(3)(A)(viii) of WIOA and described 
in § 361.170(c) must be: 

(1) Applied to the core programs’ pri-
mary indicators upon availability of 
data which are necessary to populate 
the model and apply the model to the 
local core programs; 

(2) Used in order to reach agreement 
on local negotiated levels of perform-
ance for the upcoming program year; 
and 

(3) Used to establish adjusted levels 
of performance at the end of a program 
year based on actual conditions, con-
sistent with WIOA sec. 116(c)(3). 

(b) Until all indicators for the core 
program in a local area have at least 2 
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years of complete data, the comparison 
of the actual results achieved to the 
adjusted levels of performance for each 
of the primary indicators only will be 
applied where there are at least 2 years 
of complete data for that program. 

(c) The Governor, Local Workforce 
Development Board (WDB), and chief 
elected official must reach agreement 
on local negotiated levels of perform-
ance based on a negotiations process 
before the start of a program year with 
the use of the objective statistical 
model described in paragraph (a) of 
this section. The negotiations will in-
clude a discussion of circumstances not 
accounted for in the model and will 
take into account the extent to which 
the levels promote continuous im-
provement. The objective statistical 
model will be applied at the end of the 
program year based on actual economic 
conditions and characteristics of the 
participants served. 

(d) The negotiations process de-
scribed in paragraph (c) of this section 
must be developed by the Governor and 
disseminated to all Local WDBs and 
chief elected officials. 

(e) The Local WDBs may apply per-
formance measures to service providers 
that differ from the performance indi-
cators that apply to the local area. 
These performance measures must be 
established after considering: 

(1) The established local negotiated 
levels; 

(2) The services provided by each pro-
vider; and 

(3) The populations the service pro-
viders are intended to serve. 

§ 361.215 Under what circumstances 
are local areas eligible for State In-
centive Grants? 

(a) The Governor is not required to 
award local incentive funds, but is au-
thorized to provide incentive grants to 
local areas for performance on the pri-
mary indicators of performance con-
sistent with WIOA sec. 134(a)(3)(A)(xi). 

(b) The Governor may use non-Fed-
eral funds to create incentives for the 
Local WDBs to implement pay-for-per-
formance contract strategies for the 
delivery of training services described 
in WIOA sec. 134(c)(3) or activities de-
scribed in WIOA sec. 129(c)(2) in the 
local areas served by the Local WDBs. 

Pay-for-performance contract strate-
gies must be implemented in accord-
ance with 20 CFR part 683, subpart E 
and § 361.160. 

§ 361.220 Under what circumstances 
may a corrective action or sanction 
be applied to local areas for poor 
performance? 

(a) If a local area fails to meet the 
adjusted levels of performance agreed 
to under § 361.210 for the primary indi-
cators of performance in the adult, dis-
located worker, and youth programs 
authorized under WIOA title I in any 
program year, technical assistance 
must be provided by the Governor or, 
upon the Governor’s request, by the 
Secretary of Labor. 

(1) A State must establish the thresh-
old for failure to meet adjusted levels 
of performance for a local area before 
coming to agreement on the negotiated 
levels of performance for the local 
area. 

(i) A State must establish the ad-
justed level of performance for a local 
area, using the statistical adjustment 
model described in § 361.170(c). 

(ii) At least 2 years of complete data 
on any indicator for any local core pro-
gram are required in order to establish 
adjusted levels of performance for a 
local area. 

(2) The technical assistance may in-
clude: 

(i) Assistance in the development of a 
performance improvement plan; 

(ii) The development of a modified 
local or regional plan; or 

(iii) Other actions designed to assist 
the local area in improving perform-
ance. 

(b) If a local area fails to meet the 
adjusted levels of performance agreed 
to under § 361.210 for the same primary 
indicators of performance for the same 
core program authorized under WIOA 
title I for a third consecutive program 
year, the Governor must take correc-
tive actions. The corrective actions 
must include the development of a re-
organization plan under which the Gov-
ernor: 

(1) Requires the appointment and cer-
tification of a new Local WDB, con-
sistent with the criteria established 
under 20 CFR 679.350; 

(2) Prohibits the use of eligible pro-
viders and one-stop partners that have 
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