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public agency involved agree to extend 
the time to engage in mediation pursu-
ant to paragraph (a)(3)(ii) of this sec-
tion, or to engage in other alternative 
means of dispute resolution, if avail-
able in the State; and 

(2) Include procedures for effective 
implementation of the SEA’s final de-
cision, if needed, including— 

(i) Technical assistance activities; 
(ii) Negotiations; and 
(iii) Corrective actions to achieve 

compliance. 
(c) Complaints filed under this section 

and due process hearings under § 300.507 
and §§ 300.530 through 300.532. (1) If a 
written complaint is received that is 
also the subject of a due process hear-
ing under § 300.507 or §§ 300.530 through 
300.532, or contains multiple issues of 
which one or more are part of that 
hearing, the State must set aside any 
part of the complaint that is being ad-
dressed in the due process hearing until 
the conclusion of the hearing. However, 
any issue in the complaint that is not 
a part of the due process action must 
be resolved using the time limit and 
procedures described in paragraphs (a) 
and (b) of this section. 

(2) If an issue raised in a complaint 
filed under this section has previously 
been decided in a due process hearing 
involving the same parties— 

(i) The due process hearing decision 
is binding on that issue; and 

(ii) The SEA must inform the com-
plainant to that effect. 

(3) A complaint alleging a public 
agency’s failure to implement a due 
process hearing decision must be re-
solved by the SEA. 

(Approved by the Office of Management and 
Budget under control numbers 1820–0030 and 
1820–0600) 

(Authority: 20 U.S.C. 1221e–3) 

§ 300.153 Filing a complaint. 
(a) An organization or individual 

may file a signed written complaint 
under the procedures described in 
§§ 300.151 through 300.152. 

(b) The complaint must include— 
(1) A statement that a public agency 

has violated a requirement of Part B of 
the Act or of this part; 

(2) The facts on which the statement 
is based; 

(3) The signature and contact infor-
mation for the complainant; and 

(4) If alleging violations with respect 
to a specific child— 

(i) The name and address of the resi-
dence of the child; 

(ii) The name of the school the child 
is attending; 

(iii) In the case of a homeless child or 
youth (within the meaning of section 
725(2) of the McKinney-Vento Homeless 
Assistance Act (42 U.S.C. 11434a(2)), 
available contact information for the 
child, and the name of the school the 
child is attending; 

(iv) A description of the nature of the 
problem of the child, including facts 
relating to the problem; and 

(v) A proposed resolution of the prob-
lem to the extent known and available 
to the party at the time the complaint 
is filed. 

(c) The complaint must allege a vio-
lation that occurred not more than one 
year prior to the date that the com-
plaint is received in accordance with 
§ 300.151. 

(d) The party filing the complaint 
must forward a copy of the complaint 
to the LEA or public agency serving 
the child at the same time the party 
files the complaint with the SEA. 

(Approved by the Office of Management and 
Budget under control numbers 1820–0030 and 
1820–0600) 

(Authority: 20 U.S.C. 1221e–3) 

METHODS OF ENSURING SERVICES 

§ 300.154 Methods of ensuring services. 

(a) Establishing responsibility for serv-
ices. The Chief Executive Officer of a 
State or designee of that officer must 
ensure that an interagency agreement 
or other mechanism for interagency co-
ordination is in effect between each 
noneducational public agency de-
scribed in paragraph (b) of this section 
and the SEA, in order to ensure that 
all services described in paragraph 
(b)(1) of this section that are needed to 
ensure FAPE are provided, including 
the provision of these services during 
the pendency of any dispute under 
paragraph (a)(3) of this section. The 
agreement or mechanism must include 
the following: 
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(1) An identification of, or a method 
for defining, the financial responsi-
bility of each agency for providing 
services described in paragraph (b)(1) of 
this section to ensure FAPE to chil-
dren with disabilities. The financial re-
sponsibility of each noneducational 
public agency described in paragraph 
(b) of this section, including the State 
Medicaid agency and other public in-
surers of children with disabilities, 
must precede the financial responsi-
bility of the LEA (or the State agency 
responsible for developing the child’s 
IEP). 

(2) The conditions, terms, and proce-
dures under which an LEA must be re-
imbursed by other agencies. 

(3) Procedures for resolving inter-
agency disputes (including procedures 
under which LEAs may initiate pro-
ceedings) under the agreement or other 
mechanism to secure reimbursement 
from other agencies or otherwise im-
plement the provisions of the agree-
ment or mechanism. 

(4) Policies and procedures for agen-
cies to determine and identify the 
interagency coordination responsibil-
ities of each agency to promote the co-
ordination and timely and appropriate 
delivery of services described in para-
graph (b)(1) of this section. 

(b) Obligation of noneducational public 
agencies. (1)(i) If any public agency 
other than an educational agency is 
otherwise obligated under Federal or 
State law, or assigned responsibility 
under State policy or pursuant to para-
graph (a) of this section, to provide or 
pay for any services that are also con-
sidered special education or related 
services (such as, but not limited to, 
services described in § 300.5 relating to 
assistive technology devices, § 300.6 re-
lating to assistive technology services, 
§ 300.34 relating to related services, 
§ 300.42 relating to supplementary aids 
and services, and § 300.43 relating to 
transition services) that are necessary 
for ensuring FAPE to children with 
disabilities within the State, the public 
agency must fulfill that obligation or 
responsibility, either directly or 
through contract or other arrangement 
pursuant to paragraph (a) of this sec-
tion or an agreement pursuant to para-
graph (c) of this section. 

(ii) A noneducational public agency 
described in paragraph (b)(1)(i) of this 
section may not disqualify an eligible 
service for Medicaid reimbursement be-
cause that service is provided in a 
school context. 

(2) If a public agency other than an 
educational agency fails to provide or 
pay for the special education and re-
lated services described in paragraph 
(b)(1) of this section, the LEA (or State 
agency responsible for developing the 
child’s IEP) must provide or pay for 
these services to the child in a timely 
manner. The LEA or State agency is 
authorized to claim reimbursement for 
the services from the noneducational 
public agency that failed to provide or 
pay for these services and that agency 
must reimburse the LEA or State agen-
cy in accordance with the terms of the 
interagency agreement or other mech-
anism described in paragraph (a) of this 
section. 

(c) Special rule. The requirements of 
paragraph (a) of this section may be 
met through— 

(1) State statute or regulation; 
(2) Signed agreements between re-

spective agency officials that clearly 
identify the responsibilities of each 
agency relating to the provision of 
services; or 

(3) Other appropriate written meth-
ods as determined by the Chief Execu-
tive Officer of the State or designee of 
that officer and approved by the Sec-
retary. 

(d) Children with disabilities who are 
covered by public benefits or insurance. 
(1) A public agency may use the Med-
icaid or other public benefits or insur-
ance programs in which a child partici-
pates to provide or pay for services re-
quired under this part, as permitted 
under the public benefits or insurance 
program, except as provided in para-
graph (d)(2) of this section. 

(2) With regard to services required 
to provide FAPE to an eligible child 
under this part, the public agency— 

(i) May not require parents to sign up 
for or enroll in public benefits or insur-
ance programs in order for their child 
to receive FAPE under Part B of the 
Act; 

(ii) May not require parents to incur 
an out-of-pocket expense such as the 
payment of a deductible or co-pay 
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amount incurred in filing a claim for 
services provided pursuant to this part, 
but pursuant to paragraph (g)(2) of this 
section, may pay the cost that the par-
ents otherwise would be required to 
pay; 

(iii) May not use a child’s benefits 
under a public benefits or insurance 
program if that use would— 

(A) Decrease available lifetime cov-
erage or any other insured benefit; 

(B) Result in the family paying for 
services that would otherwise be cov-
ered by the public benefits or insurance 
program and that are required for the 
child outside of the time the child is in 
school; 

(C) Increase premiums or lead to the 
discontinuation of benefits or insur-
ance; or 

(D) Risk loss of eligibility for home 
and community-based waivers, based 
on aggregate health-related expendi-
tures; and 

(iv) Prior to accessing a child’s or 
parent’s public benefits or insurance 
for the first time, and after providing 
notification to the child’s parents con-
sistent with paragraph (d)(2)(v) of this 
section, must obtain written, parental 
consent that— 

(A) Meets the requirements of § 99.30 
of this title and § 300.622, which consent 
must specify the personally identifi-
able information that may be disclosed 
(e.g., records or information about the 
services that may be provided to a par-
ticular child), the purpose of the dis-
closure (e.g., billing for services under 
part 300), and the agency to which the 
disclosure may be made (e.g., the 
State’s public benefits or insurance 
program (e.g., Medicaid)); and 

(B) Specifies that the parent under-
stands and agrees that the public agen-
cy may access the parent’s or child’s 
public benefits or insurance to pay for 
services under part 300. 

(v) Prior to accessing a child’s or par-
ent’s public benefits or insurance for 
the first time, and annually thereafter, 
must provide written notification, con-
sistent with § 300.503(c), to the child’s 
parents, that includes— 

(A) A statement of the parental con-
sent provisions in paragraphs 
(d)(2)(iv)(A) and (B) of this section; 

(B) A statement of the ‘‘no cost’’ pro-
visions in paragraphs (d)(2)(i) through 
(iii) of this section; 

(C) A statement that the parents 
have the right under 34 CFR part 99 and 
part 300 to withdraw their consent to 
disclosure of their child’s personally 
identifiable information to the agency 
responsible for the administration of 
the State’s public benefits or insurance 
program (e.g., Medicaid) at any time; 
and 

(D) A statement that the withdrawal 
of consent or refusal to provide consent 
under 34 CFR part 99 and part 300 to 
disclose personally identifiable infor-
mation to the agency responsible for 
the administration of the State’s pub-
lic benefits or insurance program (e.g., 
Medicaid) does not relieve the public 
agency of its responsibility to ensure 
that all required services are provided 
at no cost to the parents. 

(e) Children with disabilities who are 
covered by private insurance. (1) With re-
gard to services required to provide 
FAPE to an eligible child under this 
part, a public agency may access the 
parents’ private insurance proceeds 
only if the parents provide consent 
consistent with § 300.9. 

(2) Each time the public agency pro-
poses to access the parents’ private in-
surance proceeds, the agency must— 

(i) Obtain parental consent in accord-
ance with paragraph (e)(1) of this sec-
tion; and 

(ii) Inform the parents that their re-
fusal to permit the public agency to ac-
cess their private insurance does not 
relieve the public agency of its respon-
sibility to ensure that all required 
services are provided at no cost to the 
parents. 

(f) Use of Part B funds. (1) If a public 
agency is unable to obtain parental 
consent to use the parents’ private in-
surance, or public benefits or insurance 
when the parents would incur a cost for 
a specified service required under this 
part, to ensure FAPE the public agency 
may use its Part B funds to pay for the 
service. 

(2) To avoid financial cost to parents 
who otherwise would consent to use 
private insurance, or public benefits or 
insurance if the parents would incur a 
cost, the public agency may use its 
Part B funds to pay the cost that the 

VerDate Sep<11>2014 16:02 Jul 31, 2018 Jkt 244141 PO 00000 Frm 00049 Fmt 8010 Sfmt 8010 Q:\34\34V2.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



40 

34 CFR Ch. III (7–1–18 Edition) § 300.155 

parents otherwise would have to pay to 
use the parents’ benefits or insurance 
(e.g., the deductible or co-pay 
amounts). 

(g) Proceeds from public benefits or in-
surance or private insurance. (1) Pro-
ceeds from public benefits or insurance 
or private insurance will not be treated 
as program income for purposes of 2 
CFR 200.307 

(2) If a public agency spends reim-
bursements from Federal funds (e.g., 
Medicaid) for services under this part, 
those funds will not be considered 
‘‘State or local’’ funds for purposes of 
the maintenance of effort provisions in 
§§ 300.163 and 300.203. 

(h) Construction. Nothing in this part 
should be construed to alter the re-
quirements imposed on a State Med-
icaid agency, or any other agency ad-
ministering a public benefits or insur-
ance program by Federal statute, regu-
lations or policy under title XIX, or 
title XXI of the Social Security Act, 42 
U.S.C. 1396 through 1396v and 42 U.S.C. 
1397aa through 1397jj, or any other pub-
lic benefits or insurance program. 

(Approved by the Office of Management and 
Budget under control number 1820–0030) 

(Authority: 20 U.S.C. 1412(a)(12) and (e)) 

[71 FR 46753, Aug. 14, 2006, as amended at 78 
FR 10537, Feb. 14, 2013; 79 FR 76096, Dec. 19, 
2014; 82 FR 29759, June 30, 2017] 

ADDITIONAL ELIGIBILITY REQUIREMENTS 

§ 300.155 Hearings relating to LEA eli-
gibility. 

The SEA must not make any final 
determination that an LEA is not eligi-
ble for assistance under Part B of the 
Act without first giving the LEA rea-
sonable notice and an opportunity for a 
hearing under 34 CFR 76.401(d). 

(Approved by the Office of Management and 
Budget under control number 1820–0030) 

(Authority: 20 U.S.C. 1412(a)(13)) 

§ 300.156 Personnel qualifications. 
(a) General. The SEA must establish 

and maintain qualifications to ensure 
that personnel necessary to carry out 
the purposes of this part are appro-
priately and adequately prepared and 
trained, including that those personnel 
have the content knowledge and skills 
to serve children with disabilities. 

(b) Related services personnel and para-
professionals. The qualifications under 
paragraph (a) of this section must in-
clude qualifications for related services 
personnel and paraprofessionals that— 

(1) Are consistent with any State-ap-
proved or State-recognized certifi-
cation, licensing, registration, or other 
comparable requirements that apply to 
the professional discipline in which 
those personnel are providing special 
education or related services; and 

(2) Ensure that related services per-
sonnel who deliver services in their dis-
cipline or profession— 

(i) Meet the requirements of para-
graph (b)(1) of this section; and 

(ii) Have not had certification or li-
censure requirements waived on an 
emergency, temporary, or provisional 
basis; and 

(iii) Allow paraprofessionals and as-
sistants who are appropriately trained 
and supervised, in accordance with 
State law, regulation, or written pol-
icy, in meeting the requirements of 
this part to be used to assist in the pro-
vision of special education and related 
services under this part to children 
with disabilities. 

(c) Qualifications for special education 
teachers. (1) The qualifications de-
scribed in paragraph (a) of this section 
must ensure that each person employed 
as a public school special education 
teacher in the State who teaches in an 
elementary school, middle school, or 
secondary school— 

(i) Has obtained full State certifi-
cation as a special education teacher 
(including certification obtained 
through an alternate route to certifi-
cation as a special educator, if such al-
ternate route meets minimum require-
ments described in 34 CFR 
200.56(a)(2)(ii) as such section was in ef-
fect on November 28, 2008), or passed 
the State special education teacher li-
censing examination, and holds a li-
cense to teach in the State as a special 
education teacher, except that when 
used with respect to any teacher teach-
ing in a public charter school, the 
teacher must meet the certification or 
licensing requirements, if any, set 
forth in the State’s public charter 
school law; 

(ii) Has not had special education 
certification or licensure requirements 
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