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§226.23

§226.23 May charter schools use grant
funds for administrative costs?

(a) Except as provided in paragraph
(b) of this section, charter school sub-
grantees may use grant funds for ad-
ministrative costs that are necessary
and reasonable for the proper and effi-
cient performance and administration
of this Federal grant. This use of funds,
as well as indirect costs and rates,
must comply with EDGAR and the Of-
fice of Management and Budget Cir-
cular A-87 (Cost Principles for State,
Local, and Indian Tribal Governments).

(b) Consistent with the requirements
in 34 CFR 75.564(c)(2), any charter
school subgrantees that use grant
funds for construction activities may
not be reimbursed for indirect costs for
those activities.

(Authority: 20 U.S.C. 1221e-3; 7221d(b))
PART 237 [RESERVED]
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Subpart A—Professional
Development Program

AUTHORITY: 20 U.S.C. 7442, unless otherwise
noted.

§263.1 What is the Professional Devel-
opment program?

(a) The Professional Development
program provides grants to eligible en-
tities to—

(1) Increase the number of qualified
Indian individuals in professions that
serve Indian students;

(2) Provide pre- and in-service train-
ing and support to qualified Indian in-
dividuals to become effective teachers,
principals, other school leaders, admin-
istrators, teacher aides, paraprofes-
sionals, counselors, social workers, and
specialized instructional support per-
sonnel;

(3) Improve the skills of qualified In-
dian individuals who serve in the edu-
cation field; and

(4) Develop and implement initiatives
to promote retention of effective
teachers, principals, and school leaders
who have a record of success in helping
low-achieving Indian students improve
their academic achievement, outcomes,
and preparation for postsecondary edu-
cation or employment.

(b) The Professional Development
program requires individuals who re-
ceive training to—
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(1) Perform work related to the train-
ing received under the program and
that benefits Indian students in an
LEA that serves a high proportion of
Indian students, or to repay all or a
prorated part of the assistance received
under the program; and

(2) Periodically report to the Sec-
retary on the individual’s compliance
with the work requirement until work-
related payback is complete or the in-
dividual has been referred for cash pay-
back.

[80 FR 22412, Apr. 22, 2015, as amended at 85
FR 41376, July 10, 2020]

§263.2 Who is eligible to apply under
the Professional Development pro-
gram?

(a) In order to be eligible for either
pre-service or in-service training pro-
grams, an applicant must be an eligible
entity which means—

(1) An institution of higher edu-
cation, or a TCU;

(2) A State educational agency in
consortium with an institution of high-
er education or a TCU;

(3) A local educational agency (LEA)
in consortium with an institution of
higher education or a TCU;

(4) An Indian tribe or Indian organi-
zation in consortium with an institu-
tion of higher education or a TCU; or

(5) A BIE-funded school in consor-
tium with at least one TCU, where fea-
sible.

(b) BIE-funded schools are eligible
applicants for—

(1) An in-service training program;
and

(2) A pre-service training program
when the BIE-funded school applies in
consortium with an institution of high-
er education that meets the require-
ments in paragraph (c) of this section.

(c) Eligibility of an applicant that is
an institution of higher education or a
TCU, or an applicant requiring a con-
sortium with any institution of higher
education or TCU, requires that the in-
stitution of higher education or TCU be
accredited to provide the coursework
and level of degree or Native American
language certificate required by the
project.

[80 FR 22412, Apr. 22, 2015, as amended at 85
FR 41377, July 10, 2020]

§263.3

§263.3 What definitions apply to the
Professional Development pro-
gram?

The following definitions apply to
the Professional Development pro-
gram:

BIE-funded school means a Bureau of
Indian Education school, a contract or
grant school, or a school for which as-
sistance is provided under the Tribally
Controlled Schools Act of 1988.

Department means the U.S. Depart-
ment of Education.

Dependent allowance means costs for
the care of minor children under the
age of 18 who reside with the training
participant and for whom the partici-
pant has responsibility. The term does
not include financial obligations for
payment of child support required of
the participant.

Full course load means the number of
credit hours that the institution re-
quires of a full-time student.

Full-time student means a student
who—

(1) Is a candidate for a baccalaureate
degree, graduate degree, or Native
American language certificate, as ap-
propriate for the project;

(2) Carries a full course load; and

(3) Is not employed for more than 20
hours a week.

Good standing means a cumulative
grade point average of at least 2.0 on a
4.0 grade point scale in which failing
grades are computed as part of the av-
erage, or another appropriate standard
established by the institution.

Graduate degree means a post-bacca-
laureate degree awarded by an institu-
tion of higher education.

Indian means an individual who is—

(1) A member of an Indian tribe or
band, as membership is defined by the
Indian tribe or band, including any
tribe or band terminated since 1940,
and any tribe or band recognized by the
State in which the tribe or band re-
sides;

(2) A descendant of a parent or grand-
parent who meets the requirements of
paragraph (1) of this definition;

(3) Considered by the Secretary of the
Interior to be an Indian for any pur-
pose;

(4) An Eskimo, Aleut, or other Alas-
ka Native; or

519



§263.3

(5) A member of an organized Indian
group that received a grant under the
Indian Education Act of 1988 as it was
in effect on October 19, 1994.

Indian organization means an organi-
zation that—

(1) Is legally established—

(i) By tribal or inter-tribal charter or
in accordance with State or tribal law;
and

(ii) With appropriate constitution,
by-laws, or articles of incorporation;

(2) Includes in its purposes the pro-
motion of the education of Indians;

(3) Is controlled by a governing
board, the majority of which is Indian;

(4) If located on an Indian reserva-
tion, operates with the sanction or by
charter of the governing body of that
reservation;

(5) Is neither an organization or sub-
division of, nor under the direct con-
trol of, any institution of higher edu-
cation or TCU; and

(6) Is not an agency of State or local
government.

Induction services means services pro-
vided—

(1)(i) By educators, local traditional
leaders, or cultural experts;

(ii) For the one, two, or three years
of qualifying employment, as des-
ignated by the Department in the no-
tice inviting applications; and

(iii) In LEAs that serve a high pro-
portion of Indian students;

(2) To support and improve partici-
pants’ professional performance and
promote their retention in the field of
education and teaching, and that in-
clude, at a minimum, these activities:

(i) High-quality mentoring, coaching,
and consultation services for the par-
ticipant to improve performance.

(ii) Access to research materials and
information on teaching and learning.

(iii) Assisting new teachers with use
of technology in the classroom and use
of data, particularly student achieve-
ment data, for classroom instruction.

(iv) Clear, timely, and useful feed-
back on performance, provided in co-
ordination with the participant’s su-
pervisor.

(v) Periodic meetings or seminars for
participants to enhance collaboration,
feedback, and peer networking and sup-
port.

34 CFR Ch. Il (7-1-23 Edition)

In-service training means activities
and opportunities designed to enhance
the skills and abilities of individuals in
their current areas of employment.

Institution of higher education (IHE)
has the meaning given that term in
section 101(a) of the Higher Education
Act of 1965 (20 U.S.C. 1001(a)).

Local educational agency (LEA) that
serves a high proportion of Indian stu-
dents means—

(1) An LEA, including a BIE-funded
school, that serves a high proportion of
Indian students in the LEA as com-
pared to other LEAs in the State; or

(2) An LEA, including a BIE-funded
school, that serves a high proportion of
Indian students in the school in which
the participant works compared to
other LEAs in the State, even if the
LEA as a whole in which the partici-
pant works does not have a high pro-
portion of Indian students compared to
other LEAs in the State.

Native American means ‘‘Indian’ as
defined in section 6151(3) of the Ele-
mentary and Secondary Education Act,
as amended, which includes Alaska Na-
tive and members of federally-recog-
nized or State-recognized Tribes; Na-
tive Hawaiian; and Native American
Pacific Islander.

Native American language means the
historical, traditional languages spo-
ken by Native Americans.

Participant means an Indian indi-
vidual who is being trained under the
Professional Development program.

Payback means work-related service
or cash reimbursement to the Depart-
ment of Education for the training re-
ceived under the Professional Develop-
ment program.

Pre-service training means training to
Indian individuals to prepare them to
meet the requirements for licensing or
certification in a professional field re-
quiring at least a baccalaureate degree,
or licensing or certification in the field
of Native American language instruc-
tion.

Professional  development  activities
means pre-service or in-service train-
ing offered to enhance the skills and
abilities of individual participants.

Qualifying employment means employ-
ment in an LEA that serves a high pro-
portion of Indian students.
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Secretary means the Secretary of the
Department of Education or an official
or employee of the Department acting
for the Secretary under a delegation of
authority.

Stipend means that portion of an
award that is used for room, board, and
personal living expenses for full-time
participants who are living at or near
the institution providing the training.

Tribal college or university (TCU) has
the meaning given that term in section
316(b) of the Higher Education Act of
1965 (20 U.S.C. 1059¢c(b)).

Tribal educational agency (TEA) means
the agency, department, or instrumen-
tality of an Indian Tribe that is pri-
marily responsible for supporting Trib-
al students’ elementary and secondary
education.

(Authority: 20 U.S.C. 7442 and 7491)

[80 FR 22412, Apr. 22, 2015, as amended at 85
FR 41377, July 10, 2020]

§263.4 What costs may a Professional
Development program include?

(a) A Professional Development pro-
gram may include, as training costs,
assistance to—

(1) Fully finance a student’s edu-
cational expenses including tuition,
books, and required fees; health insur-
ance required by the institution of
higher education; stipend; dependent
allowance; technology costs; program
required travel; and instructional sup-
plies; or

(2) Supplement other financial aid,
including Federal funding other than
loans, for meeting a student’s edu-
cational expenses.

(b) The Secretary announces the ex-
pected maximum amounts for stipends
and dependent allowance in the annual
notice inviting applications published
in the FEDERAL REGISTER.

(c) Other costs that a Professional
Development program may include, but
that must not be included as training
costs, include costs for—

(1) Collaborating with prospective
employers within the grantees’ local
service area to create a pool of poten-
tially available qualifying employment
opportunities;

(2) In-service training activities such
as providing mentorships linking expe-
rienced teachers at job placement sites
with program participants;

§263.5

(3) Assisting participants in identi-
fying and securing qualifying employ-
ment opportunities in their field of
study following completion of the pro-
gram; and

(4) Teacher mentoring programs, pro-
fessional guidance, and instructional
support provided by educators, local
traditional leaders, or cultural experts,
as appropriate for teachers for up to
their first three years of employment
as teachers; and

(5) Programs designed to train tradi-
tional leaders and cultural experts to
assist participants with relevant Na-
tive language and cultural mentoring,
guidance, and support.

[80 FR 22412, Apr. 22, 2015, as amended at 85
FR 41377, July 10, 2020]

§263.5 What are the application re-
quirements?

An applicant must—

(a) Describe how it will—

(1) Recruit qualified Indian individ-
uals, such as students who may not be
of traditional college age, to become
teachers, principals, or school leaders;

(2) Use funds made available under
the grant to support the recruitment,
preparation, and professional develop-
ment of Indian teachers or principals
in LEAs that serve a high proportion of
Indian students; and

(3) Assist participants in meeting the
payback requirements under §263.9(b);

(b) Submit one or more letters of sup-
port from LEAs that serve a high pro-
portion of Indian students. Each letter
must include—

(1) A statement that the LEA agrees
to consider program graduates for em-
ployment;

(2) Evidence that the LEA meets the
definition of “LEA that serves a high
proportion of Indian students’’; and

(3) The signature of an authorized
representative of the LEA;

(c) If applying as an Indian organiza-
tion, demonstrate that the entity
meets the definition of ‘‘Indian organi-
zation”’;

(d) If it is an affected LEA that is
subject to the requirements of section
8538 of the Elementary and Secondary
Education Act of 1965, as amended
(ESEA), consult with appropriate offi-
cials from Tribe(s) or Tribal organiza-
tions approved by the Tribes located in

521



§263.6

the area served by the LEA prior to its
submission of an application, as re-
quired under ESEA section 8538; and

(e) Comply with any other require-
ments in the application package.

[85 FR 41378, June 10, 2020]

§263.6 What priority is given to cer-
tain projects and applicants?

(a) The Secretary gives competitive
preference priority to—

(1) Tribal Applicants. An application
submitted by an Indian tribe, Indian
organization, or an TCU that is eligible
to participate in the Professional De-
velopment program. A consortium ap-
plication of eligible entities that meets
the requirements of 34 CFR 75.127
through 75.129 and includes an Indian
tribe, Indian organization, or TCU will
be considered eligible to receive pref-
erence under this priority only if the
lead applicant for the consortium is
the Indian tribe, Indian organization,
or TCU. In order to be considered a
consortium application, the applica-
tion must include the consortium
agreement, signed by all parties; or

(2) Consortium Applicants, Non-Tribal
Lead. A consortium application of eli-
gible entities that—

(i) Meets the requirements of 34 CFR
75.127 through 75.129 and includes an In-
dian tribe, Indian organization, or
TCU; and

(ii) Is not eligible to receive a pref-
erence under paragraph (a)(l) of this
section.

(b) The Secretary may annually es-
tablish as a priority any of the prior-
ities listed in this paragraph. When in-
viting applications for a competition
under the Professional Development
program, the Secretary designates the
type of each priority as absolute, com-
petitive preference, or invitational
through a notice in the FEDERAL REG-
ISTER. The effect of each type of pri-
ority is described in 34 CFR 75.105.

(1) Pre-Service training for teachers.
The Secretary establishes a priority for
projects that—

(i) Provide support and training to
Indian individuals to complete a pre-
service education program before the
end of the award period that enables
the individuals to meet the require-
ments for full State certification or li-
censure as a teacher through—

34 CFR Ch. Il (7-1-23 Edition)

(A) Training that leads to a degree in
education;

(B) For States allowing a degree in a
specific subject area, training that
leads to a degree in the subject area;

(C) Training in a current or new spe-
cialized teaching assignment that re-
quires a degree and in which a docu-
mented teacher shortage exists; or

(D) Training in the field of Native
American language instruction;

(ii) Provide induction services, dur-
ing the award period, to participants
after graduation, certification, or Ili-
censure, for the period of time des-
ignated by the Department in the no-
tice inviting applications, while par-
ticipants are completing their work-re-
lated payback in schools in LEAs that
serve a high proportion of Indian stu-
dents; and

(iii) Include goals for the—

(A) Number of participants to be re-
cruited each year;

(B) Number of participants to con-
tinue in the project each year;

(C) Number of participants to grad-
uate each year; and

(D) Number of participants to find
qualifying employment within twelve
months of completion.

(2) Pre-service administrator training.
The Secretary establishes a priority for
projects that—

(i) Provide support and training to
Indian individuals to complete a grad-
uate degree in education administra-
tion that is provided before the end of
the award period and that allows par-
ticipants to meet the requirements for
State certification or licensure as an
education administrator;

(ii) Provide induction services, dur-
ing the award period, to participants
after graduation, certification, or 1li-
censure, for the period of time des-
ignated by the Department in the no-
tice inviting applications, while par-
ticipants are completing their work-re-
lated payback in schools in LEAs that
serve a high proportion of Indian stu-
dents; and

(iii) Include goals for the—

(A) Number of participants to be re-
cruited each year;

(B) Number of participants to con-
tinue in the project each year;

(C) Number of participants to grad-
uate each year; and
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(D) Number of participants to find
qualifying employment within twelve
months of completion.

(3) Pre-service administrator training
for work in Tribal educational agencies.
The Secretary establishes a priority for
projects that—

(i) Meet the requirements of the pre-
service administrator training priority
in paragraph (b)(2) of this section;

(ii) Include training on working for a
TEA, and opportunities for partici-
pants to work with or for TEAs during
the training period; and

(iii) Include efforts by the applicant
to place participants in administrator
jobs in TEAs following program com-
pletion.

(4) Pre-service administrator training
for school start-ups. The Secretary es-
tablishes a priority for projects that—

(i) Meet the requirements of the pre-
service administrator training priority
in paragraph (b)(2) of this section;

(ii) Include training to support the
capacity of school leaders to start new
schools that serve Indian students,
such as charter schools or schools
transitioning from BIE-operated to
Tribally controlled; and

(iii) Include efforts by the applicant
to place participants in administrator
jobs with entities planning to start or
transition a school to serve Indian stu-
dents.

(Authority: 20 U.S.C. 7442 and 7473)

[80 FR 22412, Apr. 22, 2015. Redesignated and
amended at 85 FR 41378, July 10, 2020]

§263.7 How does the Secretary evalu-
ate applications for the Profes-
sional Development program?

The Secretary uses the procedures
for establishing selection criteria and
factors in 34 CFR 75.200 through 75.210
to establish the criteria and factors
used to evaluate applications sub-
mitted in a grant competition for the
Professional Development program.
The Secretary may also consider one or
more of the criteria and factors listed
in paragraphs (a) through (e) of this
section to evaluate applications.

(a) Need for project. In determining
the need for the proposed project, the
Secretary considers one or more of the
following:

(1) The extent to which the proposed
project will prepare personnel in spe-

§263.7

cific fields in which shortages have
been demonstrated through a job mar-
ket analysis.

(2) The extent to which LEAs with
qualifying employment opportunities
exist in the project’s service area, as
demonstrated through a job market
analysis, and have provided a letter of
support for the project.

(b) Significance. In determining the
significance of the proposed project,
the Secretary considers one or more of
the following:

(1) The potential of the proposed
project to develop effective strategies
for teaching Indian students and im-
proving Indian student achievement, as
demonstrated by a plan to share find-
ings gained from the proposed project
with parties who could benefit from
such findings, such as other institu-
tions of higher education who are
training teachers and administrators
who will be serving Indian students.

(2) The likelihood that the proposed
project will build local capacity to pro-
vide, improve, or expand services that
address the specific needs of Indian stu-
dents.

(c) Quality of the project design. The
Secretary considers one or more of the
following factors in determining the
quality of the design of the proposed
project:

(1) The extent to which the goals, ob-
jectives, and outcomes to be achieved
by the proposed project are ambitious
but also attainable and address—

(i) The number of participants ex-
pected to be recruited in the project
each year;

(ii) The number of participants ex-
pected to continue in the project each
year;

(iii) The number of participants ex-
pected to graduate; and

(iv) The number of participants ex-
pected to find qualifying employment
within twelve months of completion.

(2) The extent to which the proposed
project has a plan for recruiting and se-
lecting participants, including students
who may not be of traditional college
age, that ensures that program partici-
pants are likely to complete the pro-
gram.

(3) The extent to which the proposed
project will incorporate the needs of
potential employers, as identified by a
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job market analysis, by establishing
partnerships and relationships with
LEAs that serve a high proportion of
Indian students and developing pro-
grams that meet their employment
needs.

(d) Quality of project services. The Sec-
retary considers one or more of the fol-
lowing factors in determining the qual-
ity of project services:

(1) The likelihood that the proposed
project will provide participants with
learning experiences that develop need-
ed skills for successful teaching and/or
administration in LEAs that serve a
high proportion of Indian students.

(2) The extent to which the proposed
project prepares participants to adapt
teaching and/or administrative prac-
tices to meet the breadth of Indian stu-
dent needs.

(3) The extent to which the applicant
will provide job placement activities
that reflect the findings of a job mar-
ket analysis and needs of potential em-
ployers and that offer qualifying em-
ployment opportunities.

(4) The extent to which the applicant
will offer induction services that re-
flect the latest research on effective
delivery of such services.

(5) The extent to which the applicant
will assist participants in meeting the
service obligation requirements.

(e) Quality of project personnel. The
Secretary considers one or more of the
following factors when determining the
quality of the personnel who will carry
out the proposed project:

(1) The qualifications, including rel-
evant training, experience, and cul-
tural competence, of the project direc-
tor and the amount of time this indi-
vidual will spend directly involved in
the project.

(2) The qualifications, including rel-
evant training, experience, and cul-
tural competence, of key project per-
sonnel and the amount of time to be
spent on the project and direct inter-
actions with participants.

(Approved by the Office of Management and
Budget under control number 1810-0580)

[80 FR 22412, Apr. 22, 2015. Redesignated and
amended at 85 FR 41378, July 10, 2020]

34 CFR Ch. Il (7-1-23 Edition)

§263.8 What are the requirements for
a leave of absence?

(a) A participant must submit a writ-
ten request for a leave of absence to
the project director not less than 30
days prior to withdrawal or completion
of a grading period, unless an emer-
gency situation has occurred and the
project director chooses to waive the
prior notification requirement.

(b) The project director may approve
a leave of absence, for a period not
longer than 12 months, provided the
participant has completed a minimum
of 50 percent of the training in the
project and is in good standing at the
time of request.

(c) The project director permits a
leave of absence only if the institution
of higher education certifies that the
training participant is eligible to re-
sume his or her course of study at the
end of the leave of absence.

(d) A participant who is granted a
leave of absence and does not return to
his or her course of study by the end of
the grant project period will be consid-
ered not to have completed the course
of study for the purpose of project per-
formance reporting.

[80 FR 22412, Apr. 22, 2015. Redesignated and
amended at 85 FR 41379, July 10, 2020]

§263.9 What are the payback require-
ments?

(a) General. All participants must—

(1) Either perform work-related pay-
back or provide cash reimbursement to
the Department for the training re-
ceived. It is the preference of the De-
partment for participants to complete
a work-related payback;

(2) Sign an agreement, at the time of
selection for training, that sets forth
the payback requirements; and

(3) Report employment verification
in a manner specified by the Depart-
ment or its designee.

(b) Work-related payback. (1) Partici-
pants qualify for work-related payback
if the work they are performing is in
their field of study under the Profes-
sional Development program and bene-
fits Indian students. Employment in a
LEA that serves a high proportion of
Indian students qualifies as work that
benefits Indian students.

(2) The period of time required for a
work-related payback is equivalent to
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the total period of time for which pre-
service or in-service training was actu-
ally received on a month-for-month
basis under the Professional Develop-
ment program.

(3) Work-related payback is credited
for the actual time the participant
works, not for how the participant is
paid (e.g., for work completed over 9
months but paid over 12 months, the
payback credit is 9 months).

(4) For participants that initiate, but
cannot complete, a work-related pay-
back, the payback converts to a cash
payback that is prorated based upon
the amount of work-related payback
completed.

(¢c) Cash payback. (1) Participants who
do not submit employment verification
within twelve months of program exit
or completion, or have not submitted
employment verification for a twelve-
month period during a work-related
payback, will automatically be re-
ferred for a cash payback unless the
participant qualifies for a deferral as
described in §263.9.

(2) The cash payback required shall
be equivalent to the total amount of
funds received and expended for train-
ing received under this program and
may be prorated based on any approved
work-related service the participant
performs.

(3) Participants who are referred to
cash payback may incur non-refund-
able penalty and administrative fees in
addition to their total training costs
and will incur interest charges starting
the day of referral.

(4) The cash payback obligation may
only be discharged through bankruptcy
if repaying the loan would cause the
participant undue hardship as defined
in 11 U.S.C. 523(a)(8).

(5) Notwithstanding paragraph (c)(1)
of this section, participants who exit or
complete a grant-funded training pro-
gram in Federal fiscal year 2020 (Octo-
ber 1, 2019-September 30, 2020) who do
not submit employment verification
within 24 months of program exit or
completion, and participants with
qualifying employment during Federal
fiscal year 2020 who do not submit em-
ployment verification for a 24-month
period, will automatically be referred
for a cash payback unless the partici-

§263.10

pant qualifies for a deferral as de-
scribed in §263.9.

Note to §263.9: For grants that provide
administrator training, a participant
who has received administrator train-
ing and subsequently works for a Trib-
al educational agency that provides ad-
ministrative control or direction of
public schools (e.g., BIE-funded schools
or charter schools) satisfies the re-
quirements of paragraph (b)(1) of this
section.

[80 FR 22412, Apr. 22, 2015, as amended at 85
FR 38079, June 25, 2020. Redesignated and
amended at 85 FR 41379, July 10, 2020]

§263.10 What are the requirements for
payback deferral?

(a) Education deferral. If a participant
completes or exits the Professional De-
velopment program, but plans to con-
tinue his or her education as a full-
time student without interruption, in a
program leading to a degree at an ac-
credited institution of higher edu-
cation, the Secretary may defer the
payback requirement until the partici-
pant has completed his or her edu-
cational program.

(1) A request for a deferral must be
submitted to the Secretary within 30
days of completing or exiting the Pro-
fessional Development program and
must provide the following informa-
tion—

(i) The name of the accredited insti-
tution the student will be attending;

(ii) A copy of the letter of admission
from the institution;

(iii) The degree being sought; and

(iv) The projected date of completion.

(2) If the Secretary approves the de-
ferral of the payback requirement on
the basis that a participant is con-
tinuing as a full-time student, the par-
ticipant must submit to the Secretary
a status report from an academic advi-
sor or other authorized representative
of the institution of higher education,
showing verification of enrollment and
status, after every grading period.

(b) Military deferral. If a participant
exits the Professional Development
program because he or she is called or
ordered to active duty status in con-
nection with a war, military operation,
or national emergency for more than 30
days as a member of a reserve compo-
nent of the Armed Forces named in 10

525



§263.11

U.S.C. 10101, or as a member of the Na-
tional Guard on full-time National
Guard duty, as defined in 10 U.S.C.
101(d)(b), the Secretary may defer the
payback requirement until the partici-
pant has completed his or her military
service, for a period not to exceed 36
months. Requests for deferral must be
submitted to the Secretary within 30
days of the earlier of receiving the call
to military service or completing or
exiting the Professional Development
program, and must provide—

(1) A written statement from the par-
ticipant’s commanding or personnel of-
ficer certifying—

(i) That the participant is on active
duty in the Armed Forces of the United
States;

(ii) The date on which the partici-
pant’s service began; and

(iii) The date on which the partici-
pant’s service is expected to end; or

(2)(Q) A true certified copy of the par-
ticipant’s official military orders; and

(ii) A copy of the participant’s mili-
tary identification.

[80 FR 22412, Apr. 22, 2015. Redesignated at 85
FR 41378, July 10, 2020]

§263.11 What are the participant pay-
back reporting requirements?

(a) Notice of intent. Participants must
submit to the Secretary, within 30 days
of completion of, or exit from, as appli-
cable, their training program, a notice
of intent to complete a work-related or
cash payback, or to continue in a de-
gree program as a full-time student.

(b) Work-related payback. (1) Starting
within six months after exit from or
completion of the program, partici-
pants must submit to the Secretary
employment information, which in-
cludes information explaining how the
employment is related to the training
received and benefits Indian students
in an LEA that serves a high propor-
tion of Indian students.

(2) Participants must submit an em-
ployment status report every six
months beginning from the date the
work-related service is to begin until
the payback obligation has been ful-
filled.

(c) Cash payback. If a cash payback is
to be made, the Department contacts

34 CFR Ch. Il (7-1-23 Edition)

the participant to establish an appro-
priate schedule for payments.

(Approved by the Office of Management and
Budget under control number 1810-0698)

[80 FR 22412, Apr. 22, 2015. Redesignated and
amended at 85 FR 41379, July 10, 2020]

§263.12 What are the grantee post-
award requirements?

(a) Prior to providing funds or serv-
ices to a participant, the grantee must
conduct a payback meeting with the
participant to explain the costs of
training and payback responsibilities
following training.

(b) The grantee must report to the
Secretary all participant training and
payback information in a manner spec-
ified by the Department or its des-
ignee.

(c)(1) Grantees must obtain a signed
payback agreement from each partici-
pant before the participant begins
training. The agreement must in-
clude—

(i) The
costs;

(ii) The estimated length of training;

(iii) A statement explaining that
work must be in an “LEA that serves a
high proportion of Indian students,”
and the regulatory definition of that
phrase; and

(iv) Information documenting that
the grantee held a payback meeting
with the participant that meets the re-
quirements of this section.

(2) Grantees must submit a signed
payback agreement to the Department
within thirty days of signing the pay-
back agreement.

(d) Grantees must conduct activities
to assist participants in identifying
and securing qualifying employment
opportunities following completion of
the program.

(e)(1) Awards that are primarily for
the benefit of Indians are subject to the
provisions of section 7(b) of the Indian
Self-Determination and Education As-
sistance Act (Pub. L. 93-638). That sec-
tion requires that, to the greatest ex-
tent feasible, a grantee—

(i) Give to Indians preferences and
opportunities for training and employ-
ment in connection with the adminis-
tration of the grant; and

(ii) Give to Indian organizations and
to Indian-owned economic enterprises,

estimated total training
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as defined in section 3 of the Indian Fi-
nancing Act of 1974 (25 U.S.C. 1452(e)),
preference in the award of contracts in
connection with the administration of
the grant.

(2) For the purposes of paragraph (e),
an Indian is a member of any federally
recognized Indian tribe.

(Authority: 20 U.S.C. 7442, 25 U.S.C. 5304,
5307)

(Approved by the Office of Management and
Budget under control number 1810-0698)

[80 FR 22412, Apr. 22, 2015. Redesignated and
amended at 85 FR 41379, July 10, 2020]

§263.13 What are the program-specific
requirements for continuation
awards?

(a) In making continuation awards,
in addition to applying the criteria in
34 CFR 75.253, the Secretary considers
the extent to which a grantee has
achieved its project goals to recruit,
retain, graduate, and place in quali-
fying employment program partici-
pants.

(b) The Secretary may reduce con-
tinuation awards, including the portion
of awards that may be used for admin-
istrative costs, as well as student
training costs, based on a grantee’s
failure to achieve its project goals
specified in paragraph (a) of this sec-
tion.

Subpart B—Demonstration Grants
for Indian Children and Youth
Program

AUTHORITY: 20 U.S.C. 7441, unless otherwise
noted.

§263.20 What definitions apply to the
Demonstration Grants for Indian
Children and Youth program?

The following definitions apply to
the Demonstration Grants for Indian
Children program:

Federally supported elementary or sec-
ondary school for Indian students means
an elementary or secondary school
that is operated or funded, through a
contract or grant, by the Bureau of In-
dian Education.

Indian means an individual who is—

(1) A member of an Indian tribe or
band, as membership is defined by the
Indian tribe or band, including any

§263.20

tribe or band terminated since 1940,
and any tribe or band recognized by the
State in which the tribe or band re-
sides;

(2) A descendant of a parent or grand-
parent who meets the requirements de-
scribed in paragraph (1) of this defini-
tion;

(3) Considered by the Secretary of the
Interior to be an Indian for any pur-
pose;

(4) An Eskimo, Aleut, or other Alas-
ka Native; or

(5) A member of an organized Indian
group that received a grant under the
Indian Education Act of 1988 as it was
in effect on October 19, 1994.

Indian organization means an organi-
zation that—

(1) Is legally established—

(i) By tribal or inter-tribal charter or
in accordance with State or tribal law;
and

(ii) With appropriate constitution,
by-laws, or articles of incorporation;

(2) Includes in its purposes the pro-
motion of the education of Indians;

(3) Is controlled by a governing
board, the majority of which is Indian;

(4) If located on an Indian reserva-
tion, operates with the sanction of or
by charter from the governing body of
that reservation;

(5) Is neither an organization or sub-
division of, nor under the direct con-
trol of, any institution of higher edu-
cation or TCU; and

(6) Is not an agency of State or local
government.

Native youth community project means
a project that is—

(1) Focused on a defined local geo-
graphic area;

(2) Centered on the goal of ensuring
that Indian students are prepared for
college and careers;

(3) Informed by evidence, which could
be either a needs assessment conducted
within the last three years or other
data analysis, on—

(i) The greatest barriers, both in and
out of school, to the readiness of local
Indian students for college and careers;

(ii) Opportunities in the local com-
munity to support Indian students; and

(iii) Existing 1local policies, pro-
grams, practices, service providers, and
funding sources;
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(4) Focused on one or more barriers
or opportunities with a community-
based strategy or strategies and meas-
urable objectives;

(5) Designed and implemented
through a partnership of various enti-
ties, which—

(i) Must include—

(A) One or more tribes or their tribal
education agencies; and

(B) One or more BIE-funded schools,
one or more local educational agencies,
or both; and

(ii) May include other optional enti-
ties, including community-based orga-
nizations, national nonprofit organiza-
tions, and Alaska regional corpora-
tions; and

(6) Led by an entity that—

(i) Is eligible for a grant under the
Demonstration Grants for Indian Chil-
dren and Youth program; and

(ii) Demonstrates, or partners with
an entity that demonstrates, the ca-
pacity to improve outcomes that are
relevant to the project focus through
experience with programs funded
through other sources.

Parent includes a legal guardian or
other person standing in loco parentis
(such as a grandparent or stepparent
with whom the child lives, or a person
who is legally responsible for the
child’s welfare).

Professional development activities
means in-service training offered to en-
hance the skills and abilities of indi-
viduals that may be part of, but not ex-
clusively, the activities provided in a
Demonstration Grants for Indian Chil-
dren and Youth program.

Tribal College or University (TCU)
means an accredited college or univer-
sity within the United States cited in
section 532 of the Equity in Edu-
cational Land-Grant Status Act of 1994,
any other institution that qualifies for
funding under the Tribally Controlled
College or University Assistance Act of
1978, and the Navajo Community Col-
lege, authorized in the Navajo Commu-
nity College Assistance Act of 1978.

[80 FR 22412, Apr. 22, 2015, as amended at 85

FR 43450, July 17, 2020]

§263.21 What priority is given to cer-
tain projects and applicants?

(a) The Secretary gives priority to an
application that presents a plan for

34 CFR Ch. Il (7-1-23 Edition)

combining two or more of the activi-
ties described in section 6121(c) of the
Elementary and Secondary Education
Act of 1965, as amended (ESEA), over a
period of more than one year.

(b) The Secretary gives a competitive
preference priority to—

(1) Tribal lead applicants. An applica-
tion submitted by an Indian Tribe, In-
dian organization, BIE-funded school,
or TCU that is eligible to participate in
the Demonstration Grants for Indian
Children and Youth program. A group
application submitted by a consortium
that meets the requirements of 3¢ CFR
75.127 through 75.129 or submitted by a
partnership is eligible to receive the
preference only if the lead applicant is
an Indian Tribe, Indian organization,
BIE-funded school, or TCU; or

(2) Tribal partnership. A group appli-
cation submitted by a consortium of el-
igible entities that meets the require-
ments of 3¢ CFR 75.127 through 75.129 or
submitted by a partnership if the con-
sortium or partnership—

(i) Includes an Indian Tribe, Indian
organization, BIE-funded school, or
TCU; and

(ii) Is not eligible to receive the pref-
erence in paragraph (b)(1) of this sec-
tion.

(c) The Secretary may give priority
to an application that meets any of the
priorities listed in this paragraph.
When inviting applications for a com-
petition under the Demonstration
Grants program, the Secretary des-
ignates the type of each priority as ab-
solute, competitive preference, or invi-
tational through a notice inviting ap-
plications published in the FEDERAL
REGISTER. The effect of each type of
priority is described in 34 CFR 75.105.

(1) Native youth community projects.
Native youth community projects, as
defined in this subpart.

(2) Experienced applicants. Projects in
which the applicant or one of its part-
ners has received a grant in the last
four years under a Federal program se-
lected by the Secretary and announced
in a notice inviting applications pub-
lished in the FEDERAL REGISTER.

(3) Consolidated funding. Projects in
which the applicant has Department
approval to consolidate funding
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through a plan that complies with sec-
tion 6116 of the ESEA or other author-
ity designated by the Secretary.

(4) Statutorily authoriced activities.
Projects that focus on a specific activ-
ity authorized in section 6116(c) of the
ESEA as designated by the Secretary
in the notice inviting applications.

(5) Rural applicants. Projects that in-
clude either—

(i) An LEA that is eligible under the
Small Rural School Achievement
(SRSA) program or the Rural and Low-
Income School (RLIS) program author-
ized under title VI, part B of the ESEA;
or

(ii) A BIE-funded school that is lo-
cated in an area designated with locale
code of either 41, 42, or 43 as designated
by the National Center for Education
Statistics.

(6) Non-rural applicants. Non-rural
projects that do not meet the priority
in paragraph (c)(5) of this section. This
priority can only be used in competi-
tions where the priority in paragraph
(c)(b) of this section is also used.

(7) Accessing choices in education.
Projects to expand educational choice
by enabling a Tribe, or the grantee and
its Tribal partner, to select a project
focus that meets the needs of their stu-
dents and enabling parents of Indian
students, or the students, to choose
education services by selecting the spe-
cific service and provider desired.

[85 FR 43450, July 17, 2020]

§263.22 What are the application re-
quirements for these grants?

(a) Each application must contain—

(1) A description of how Indian Tribes
and parents and families of Indian chil-
dren and youth have been, and will be,
involved in developing and imple-
menting the proposed activities;

(2) Assurances that the applicant will
participate, at the request of the Sec-
retary, in any national evaluation of
this program;

(3) Information demonstrating that
the proposed project is evidence-based,
where applicable, or is based on an ex-
isting evidence-based program that has
been modified to be culturally appro-
priate for Indian students;

(4) A description of how the applicant
will continue the proposed activities
once the grant period is over; and

§263.22

(5) Other assurances and information
as the Secretary may reasonably re-
quire.

(b) The Secretary may require an ap-
plicant to satisfy any of the require-
ments in this paragraph. When inviting
applications for a competition under
the Demonstration Grants program,
the Secretary establishes the applica-
tion requirements through a notice in-
viting applications published in the
FEDERAL REGISTER. If specified in the
notice inviting applications, an appli-
cant must submit—

(1) Evidence, which could be either a
needs assessment conducted within the
last three years or other data analysis,
of—

(i) The greatest barriers, both in and
out of school, to the readiness of local
Indian students for college and careers;

(ii) Opportunities in the local com-
munity to support Indian students; and

(iii) Existing 1local policies, pro-
grams, practices, service providers, and
funding sources.

(2) A copy of an agreement signed by
the partners in the proposed project,
identifying the responsibilities of each
partner in the project. The agreement
can be either—

(i) A consortium agreement that
meets the requirements of 34 CFR
75.128, if each of the entities are eligi-
ble entities under this program; or

(ii) Another form of partnership
agreement, such as a memorandum of
understanding or a memorandum of
agreement, if not all the partners are
eligible entities under this program.

(3) A plan, which includes measurable
objectives, to evaluate reaching the
project goal or goals.

(4) A plan for how the applicant will
oversee service providers and ensure
that students receive high-quality
services under the project.

(5)(i) For an applicant that is not a
Tribe, if 50 percent or more of the total
student population of the schools to be
served by the project consists of mem-
bers of one Tribe, documentation that
that Tribe is a partner for the proposed
project.

(ii) For an applicant that is an LEA
or SEA and is not required by para-
graph (i) of this section to partner with
a specific Tribe, documentation that at
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least one Tribe or Indian organization
is a partner for the proposed project.

(6) An assurance that—

(i) Services will be supplemental to
the education program provided by
local schools attended by the students
to be served;

(ii) Funding will be supplemental to
existing sources, such as Johnson
O’Malley funding; and

(iii) The availability of funds for sup-
plemental special education and re-
lated services (i.e., services that are
not part of the special education and
related services, supplementary aids
and services, and program modifica-
tions or supports for school personnel
that are required to make a free appro-
priate public education (FAPE) avail-
able under Part B of the Individuals
with Disabilities Education Act (IDEA)
to a child with a disability in con-
formity with the child’s IEP or the reg-
ular or special education and related
aids and services required to make
FAPE available under a Section 504
plan, if any) does not affect the right of
the child to receive FAPE under Part B
of the IDEA or Section 504, and the re-
spective implementing regulations.

(7) For an applicant that does not
propose a planning period—

(i) A description of the service selec-
tion method required in §263.25(d).

(ii) A description of the parent in-
volvement and feedback process re-
quired in §263.25(e).

(iii) A sample of the written agree-
ment required in §263.25(f).

(iv) A description of the process to
choose students to be served, as re-
quired in §263.25(g).

[80 FR 22412, Apr. 22, 2015, as amended at 85
FR 43450, July 17, 2020]

§263.23 What is the Federal require-
ment for Indian hiring preference
that applies to these grants?

(a) Awards that are primarily for the
benefit of Indians are subject to the
provisions of section 7(b) of the Indian
Self-Determination and Education As-
sistance Act (Pub. L. 93-638). That sec-
tion requires that, to the greatest ex-
tent feasible, a grantee—

(1) Give to Indians preferences and
opportunities for training and employ-
ment in connection with the adminis-
tration of the grant; and

34 CFR Ch. Il (7-1-23 Edition)

(2) Give to Indian organizations and
to Indian-owned economic enterprises,
as defined in section 3 of the Indian Fi-
nancing Act of 1974 (25 U.S.C. 1452(e)),
preference in the award of contracts in
connection with the administration of
the grant.

(b) For purposes of this section, an
Indian is a member of any federally
recognized Indian tribe.

(Authority: 25 U.S.C. 5304, 5307)

[80 FR 22412, Apr. 22, 2015, as amended at 85
FR 43451, July 17, 2020]

§263.24 How does the Secretary evalu-
ate applications for the Demonstra-
tion Grants for Indian Children and
Youth grants program?

(a) In general. The Secretary uses the
procedures in 34 CFR 75.200 through
75.210 to establish the selection criteria
and factors used to evaluate applica-
tions submitted in a grant competition
for the Demonstration Grants for In-
dian Children and Youth program. The
Secretary may also consider one or
more of the criteria and factors in this
section to evaluate applications.

(b) Quality of project services. The Sec-
retary may consider one or more of the
following factors in determining the
quality of project services:

(1) The extent to which the project
would offer high-quality choices of
services, including culturally relevant
services, and providers, for parents and
students to select.

(2) The extent to which the services
to be offered would meet the needs of
the local population, as demonstrated
by an analysis of community-level
data, including direct input from par-
ents and families of Indian children
and youth.

(3) The quality of the plan to ensure
that the services to be offered are evi-
dence-based, where applicable, or are
based on existing evidence-based pro-
grams that have been modified to be
culturally appropriate for Indian stu-
dents.

(c) Quality of the project design. The
Secretary may consider one or more of
the following factors in determining
the quality of the project design:

(1) The extent to which the project is
designed to improve student and parent
satisfaction with the student’s overall
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education experience, as measured by
pre- and post-project data.

(2) The extent to which the applicant
proposes a fair and neutral process of
selecting service providers that will re-
sult in high-quality options from which
parents and students can select serv-
ices.

(3) The quality of the proposed plan
to inform parents and students about
available service choices under the
project, and about the timeline for ter-
mination of the project.

(4) The quality of the applicant’s plan
to oversee service providers and ensure
that students receive high-quality
services under the project.

(d) Reasonableness of budget. The Sec-
retary may consider one or more of the
following factors in determining the
reasonableness of the project budget:

(1) The extent to which the budget
reflects the number of students to be
served and a per-pupil amount for serv-
ices, based only on direct costs for stu-
dent services, that is reasonable in re-
lation to the project objectives.

(2) The extent to which the per-pupil
costs of specific services and per-pupil
funds available are transparent to par-
ents and other stakeholders.

[85 FR 43451, July 17, 2020]

§263.25 What are the program require-
ments when the Secretary uses the
priority in §263.21(¢c)(7)?

In any year in which the Secretary
uses the priority in §263.21(c)(7) for a
competition, each project must—

(a) Include the following, which are
chosen by the grantee, or for LEAs and
SEAs, the grantee and its partnering
Tribe or Indian organization:

(1) A project focus and specific serv-
ices that are based on the needs of the
local community; and

(2) Service providers;

(b) Include more than one education
option from which parents and stu-
dents may choose, which may include—

(1) Native language, history, or cul-
ture courses;

(2) Advanced, remedial, or elective
courses, which may be online;

(3) Apprenticeships or training pro-
grams that lead to industry certifi-
cations;

(4) Concurrent and dual enrollment;
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(5) Tuition for private school or home
education expenses;

(6) Special education and related
services that supplement, and are not
part of, the special education and re-
lated services, supplementary aids and
services, and program modifications or
supports for school personnel required
to make available a free appropriate
public education (FAPE) under Part B
of the IDEA to a child with a disability
in conformity with the child’s individ-
ualized education program (IEP) or the
regular or special education and re-
lated aids and services required to en-
sure FAPE under Section 504 of the Re-
habilitation Act of 1973 (Section 504);

(7) Books, materials, or education
technology, including Ilearning soft-
ware or hardware, that are accessible
to all children;

(8) Tutoring;

(9) Summer or afterschool education
programs, and student transportation
needed for those specific programs.
Such programs could include instruc-
tion in the arts, music, or sports, to
the extent that the applicant can dem-
onstrate that such services are cul-
turally related or are supported by evi-
dence that suggests the services may
have a positive effect on relevant edu-
cation outcomes;

(10) Testing preparation and applica-
tion fees, including for private school
and graduating students;

(11) Supplemental counseling serv-
ices, not to include psychiatric or med-
ical services; or

(12) Other education-related services
that are reasonable and necessary for
the project;

(c) Provide a method to enable par-
ents and students to select services.
Such a method must—

(1) Ensure that funds will be trans-
ferred directly from the grantee to the
selected service provider; and

(2) Include service providers other
than the applicant, although the appli-
cant may be one of the service pro-
viders;

(d) Include a parent involvement and
feedback process that—

(1) Describes a way for parents to re-
quest services or providers that are not
currently offered and provide input on
services provided through the project,
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and describes how the grantee will pro-
vide parents with written responses
within 30 days; and

(2) May include a parent liaison to
support the grantee in outreach to par-
ents, inform parents and students of
the timeline for the termination of the
project, and assist parents and the
grantee with the process by which a
parent can request services or pro-
viders not already specified by the
grantee;

(e) Include a written agreement be-
tween the grantee and each service pro-
vider under the project. Each agree-
ment must include—

(1) A nondiscrimination clause that—

(1) Requires the provider to abide by
all applicable non-discrimination laws
with regard to students to be served,
e.g., on the basis of race, color, na-
tional origin, religion, sex, or dis-
ability; and

(ii) Prohibits the provider from dis-
criminating among students who are
eligible for services under this pro-
gram, i.e., that meet the definition of
“Indian” in section 6151 of the ESEA,
on the basis of affiliation with a par-
ticular Tribe;

(2) A description of how the grantee
will oversee the service provider and
hold the provider accountable for—

(i) The terms of the written agree-
ment; and

(ii) The use of funds, including com-
pliance with generally accepted ac-
counting procedures and Federal cost
principles;

(3) A description of how students’
progress will be measured; and

(4) A provision for the termination of
the agreement if the provider is unable
to meet the terms of the agreement;

(f) Include a fair and documented
process to choose students to be served,
such as a lottery or other transparent
criteria (e.g., based on particular types
of need), in the event that the number
of requests from parents of eligible stu-
dents or from students for services
under the project exceeds the available
capacity, with regard to the number or
intensity of services offered;

(g) Ensure that—

(1) At least 80 percent of grant funds
are used for direct services to eligible
students, provided that, if a grantee re-
quests and receives approval for a plan-

34 CFR Ch. Il (7-1-23 Edition)

ning period, not to exceed 12 months,
the 80 percent requirement does not
apply to that planning period;

(2) Not more than 15 percent of grant
funds are used on the service selection
method described in paragraph (d) of
this section or the parent involvement
and feedback process described in para-
graph (e) of this section, except in an
authorized planning period; and

(3) No grant funds are used to estab-
lish or develop the capacity of entities
or individuals that are or may become
service providers under this project;

(h) For a grantee that receives ap-
proval for a planning period, not to ex-
ceed 12 months, submit to the Depart-
ment prior to the end of that period
the following documents:

(1) A description of the operational
service selection process that meets
the requirements of paragraph (c) of
this section.

(2) A description of the operational
parent involvement and feedback proc-
ess that meets the requirements of
paragraph (d) of this section.

(3) A sample of the written agree-
ment that meets the requirements of
paragraph (e) of this section, and a list
of providers with whom the grantee has
signed written agreements.

(4) A description of the process that
will be used to choose students to be
served in the event that the demand for
services exceeds the available capacity,
as described in paragraph (f) of this
section.

[85 FR 43451, July 17, 2020]

PART 270—EQUITY ASSISTANCE
CENTER PROGRAM

Subpart A—General

Sec.

270.1 What is the Equity Assistance Center
Program?

270.2 Who 1is eligible to receive a grant
under this program?

270.3 Who may receive assistance under this
program?

270.4 What types of projects are authorized
under this program?

270.5 What geographic regions do the EACs
serve?

270.6 What regulations apply to this pro-
gram?

270.7 What definitions apply to this pro-
gram?
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