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Subpart A—Improving Basic Pro-
grams Operated by Local
Educational Agencies

STANDARDS AND ASSESSMENTS

§200.1 State responsibilities for devel-
oping challenging academic stand-
ards.

(a) Academic standards in general. A
State must adopt challenging academic
content standards and aligned aca-
demic achievement standards that will
be used by the State, its local edu-
cational agencies (LEAs), and its
schools to carry out this subpart.
These academic standards must—

(1) Be the same academic content
standards and aligned academic
achievement standards that the State
applies to all public schools and public
school students in the State, including
the public schools and public school
students served under this subpart, ex-
cept as provided in paragraph (d) of
this section, which applies only to the
State’s academic achievement stand-
ards;

(2) With respect to the academic
achievement standards, include the
same knowledge, skills, and levels of
achievement expected of all public
school students in the State, except as
provided in paragraph (d) of this sec-
tion; and

(3) Include at least mathematics,
reading/language arts, and science, and
may include other subjects determined
by the State.

(b) Academic content standards. (1) The
challenging academic content stand-
ards required under paragraph (a) of
this section must—

(i) Specify what all students are ex-
pected to know and be able to do;

(ii) Contain coherent and rigorous
content; and

(iii) Encourage the teaching of ad-
vanced skills.
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(2) A State’s academic content stand-
ards may—

(i) Be grade specific; or,

(ii) Cover more than one grade if
grade-level content expectations are
provided for each of grades 3 through 8.

(3) At the high school level, the aca-
demic content standards must define
the knowledge and skills that all high
school students are expected to know
and be able to do in at least reading/
language arts, mathematics, and
science, irrespective of course titles or
years completed.

(c) Academic achievement standards. (1)
The challenging academic achievement
standards required under paragraph (a)
of this section must—

(i) Be aligned with the State’s chal-
lenging academic content standards
and with entrance requirements for
credit-bearing coursework in the sys-
tem of public higher education in the
State and relevant State career and
technical education standards; and

(ii) Include the following components
for each content area:

(A) Not less than three achievement
levels that describe at least—

(I) Two levels of high achievement—
proficient and advanced—that deter-
mine how well students are mastering
the material in the State’s academic
content standards; and

(2) A third level of achievement—
basic—to provide complete information
about the progress of lower-achieving
students toward mastering the pro-
ficient and advanced levels of achieve-
ment.

(B) Descriptions of the competencies
associated with each achievement
level.

(C) Assessment scores (‘‘cut scores’)
that differentiate among the achieve-
ment levels as specified in paragraph
(¢)(1)(ii)(A) of this section, and a de-
scription of the rationale and proce-
dures used to determine each achieve-
ment level.

(2) A State must develop academic
achievement standards for every grade
and subject assessed, even if the
State’s academic content standards
cover more than one grade.

(d) Alternate academic achievement
standards. For students under section
602(3) of the Individuals with Disabil-
ities Hducation Act (IDEA) with the

§200.1

most significant cognitive disabilities
who take an alternate assessment, a
State may, through a documented and
validated standards-setting process, de-
fine alternate academic achievement
standards, provided those standards—

(1) Are aligned with the State’s chal-
lenging academic content standards;

(2) Promote access to the general
curriculum, consistent with the IDEA;

(3) Reflect professional judgment as
to the highest possible standards
achievable by such students;

(4) Are designated in the individual-
ized education program developed
under section 614(d)(3) of the IDEA for
each such student as the academic
achievement standards that will be
used for the student; and

(5) Are aligned to ensure that a stu-
dent who meets the alternate academic
achievement standards is on track to
pursue postsecondary education or em-
ployment, consistent with the purposes
of the Rehabilitation Act of 1973, as
amended by the Workforce Innovation
and Opportunity Act, as in effect on
July 22, 2014, and §200.2(b)(3)(ii1)(B)(2).

(e) Modified academic achievement
standards. A State may not define or
implement for use under this subpart
any alternate or modified academic
achievement standards for children
with disabilities under section 602(3) of
the IDEA that are not alternate aca-
demic achievement standards that
meet the requirements of paragraph (d)
of this section.

(f) English language proficiency stand-
ards. A State must adopt English lan-
guage proficiency standards that—

(1) Are derived from the four recog-
nized domains of speaking, listening,
reading, and writing;

(2) Address the different proficiency
levels of English learners; and

(3) Are aligned with the State’s chal-
lenging academic content standards
and aligned academic achievement
standards.

(g) Subjects without standards. If an
LEA serves students under subpart A of
this part in subjects for which a State
has not developed academic standards,
the State must describe in its State
plan a strategy for ensuring that those
students are taught the same knowl-
edge and skills and held to the same
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expectations in those subjects as are
all other students.

(h) Other subjects with standards. If a
State has developed standards in other
subjects for all students, the State
must apply those standards to students
participating under subpart A of this
part.

(Approved by the Office of Management and
Budget under control number 1810-0576)

[67 FR 45039, July 5, 2002, as amended at 68
FR 68702, Dec. 9, 2003; 72 FR 17778, Apr. 9,
2007; 80 FR 50784, Aug. 21, 2015; 84 FR 31671,
July 2, 2019]

§200.2 State responsibilities for as-
sessment.

(a)(1) Each State, in consultation
with its LEAs, must implement a sys-
tem of high-quality, yearly student
academic assessments that include, at
a minimum, academic assessments in
mathematics, reading/language arts,
and science.

(2)(1) The State may also measure the
achievement of students in other aca-
demic subjects in which the State has
adopted challenging State academic
standards.

(ii) If a State has developed assess-
ments in other subjects for all stu-
dents, the State must include students
participating under this subpart in
those assessments.

(b) The assessments required under
this section must:

(1)(i) Except as provided in §§200.3,
200.5(b), and 200.6(c) and section 1204 of
the Elementary and Secondary Edu-
cation Act, as amended by the Every
Student Succeeds Act (hereinafter ‘‘the
Act”), be the same assessments used to
measure the achievement of all stu-
dents; and

(ii) Be administered to all students
consistent with §200.5(a), including the
following highly-mobile student popu-
lations as defined in paragraph (b)(11)
of this section:

(A) Students with status as a migra-
tory child.

(B) Students with status as a home-
less child or youth.

(C) Students with status as a child in
foster care.

(D) Students with status as a student
with a parent who is a member of the
armed forces on active duty or serves
on full-time National Guard duty;

34 CFR Ch. Il (7-1-23 Edition)

(2)(i1) Be designed to be valid and ac-
cessible for use by all students, includ-
ing students with disabilities and
English learners; and

(ii) Be developed, to the extent prac-
ticable, using the principles of uni-
versal design for learning. For the pur-
poses of this section, ‘‘universal design
for learning’” means a scientifically
valid framework for guiding edu-
cational practice that—

(A) Provides flexibility in the ways
information is presented, in the ways
students respond or demonstrate
knowledge and skills, and in the ways
students are engaged; and

(B) Reduces barriers in instruction,
provides appropriate accommodations,
supports, and challenges, and main-
tains high achievement expectations
for all students, including students
with disabilities and English learners;

(3)(1)(A) Be aligned with challenging
academic content standards and
aligned academic achievement stand-
ards (hereinafter ‘‘challenging State
academic standards’) as defined in sec-
tion 1111(b)(1)(A) of the Act; and

(B) Provide coherent and timely in-
formation about student attainment of
those standards and whether a student
is performing at the grade in which the
student is enrolled; and

(ii)(A)(I) Be aligned with the chal-
lenging State academic content stand-
ards; and

(2) Address the depth and breadth of
those standards; and

(B)(1) Measure student performance
based on challenging State academic
achievement standards that are aligned
with entrance requirements for credit-
bearing coursework in the system of
public higher education in the State
and relevant State career and technical
education standards consistent with
section 1111(b)(1)(D) of the Act; or

(2) With respect to alternate assess-
ments for students with the most sig-
nificant cognitive disabilities, measure
student performance based on alter-
nate academic achievement standards
defined by the State consistent with
section 1111(b)(1)(E) of the Act that re-
flect professional judgment as to the
highest possible standards achievable
by such students to ensure that a stu-
dent who meets the alternate academic
achievement standards is on track to
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pursue postsecondary education or
competitive integrated employment,
consistent with the purposes of the Re-
habilitation Act of 1973, as amended by
the Workforce Innovation and Oppor-
tunity Act, as in effect on July 22, 2014;

(4)(1) Be valid, reliable, and fair for
the purposes for which the assessments
are used; and

(ii) Be consistent with relevant, na-
tionally recognized professional and
technical testing standards;

(5) Be supported by evidence that—

(i) The assessments are of adequate
technical quality—

(A) For each purpose required under
the Act; and

(B) Consistent with the requirements
of this section; and

(ii) For each assessment adminis-
tered to meet the requirements of this
subpart, is made available to the pub-
lic, including on the State’s Web site;

(6) Be administered in accordance
with the frequency described in
§200.5(a);

(7) Involve multiple up-to-date meas-
ures of student academic achievement,
including measures that assess higher-
order thinking skills—such as critical
thinking, reasoning, analysis, complex
problem solving, effective communica-
tion, and understanding of challenging
content—as defined by the State. These
measures may—

(i) Include valid and reliable meas-
ures of student academic growth at all
achievement levels to help ensure that
the assessment results could be used to
improve student instruction; and

(ii) Be partially delivered in the form
of portfolios, projects, or extended per-
formance tasks;

(8) Objectively measure academic
achievement, knowledge, and skills
without evaluating or assessing per-
sonal or family beliefs and attitudes,
except that this provision does not pre-
clude the use of—

(i) Constructed-response,
swer, or essay questions; or

(i1) Items that require a student to
analyze a passage of text or to express
opinions;

(9) Provide for participation in the
assessments of all students in the
grades assessed consistent with
§§200.5(a) and 200.6;

short an-
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(10) At the State’s discretion, be ad-
ministered through—

(i) A single summative assessment;
or

(ii) Multiple statewide interim as-
sessments during the course of the aca-
demic year that result in a single
summative score that provides valid,
reliable, and transparent information
on student achievement and, at the
State’s discretion, student growth,
consistent with paragraph (b)(4) of this
section;

(11)(i) Consistent with sections
1111(b)(2)(B)(xi) and 1111(h)(1)(C)(ii) of
the Act, enable results to Dbe
disaggregated within each State, LEA,
and school by—

(A) Gender;

(B) Each major racial and ethnic
group;

(C) Status as an English learner as
defined in section 8101(20) of the Act;

(D) Status as a migratory child as de-
fined in section 1309(3) of the Act;

(E) Children with disabilities as de-
fined in section 602(3) of the Individuals
with Disabilities Education Act (IDEA)
as compared to all other students;

(F) Economically disadvantaged stu-
dents as compared to students who are
not economically disadvantaged;

(G) Status as a homeless child or
youth as defined in section 725(2) of
title VII, subtitle B of the McKinney-
Vento Homeless Assistance Act, as
amended;

(H) Status as a child in foster care.
“Foster care’” means 24-hour substitute
care for children placed away from
their parents and for whom the agency
under title IV-E of the Social Security
Act has placement and care responsi-
bility. This includes, but is not limited
to, placements in foster family homes,
foster homes of relatives, group homes,
emergency shelters, residential facili-
ties, child care institutions, and
preadoptive homes. A child is in foster
care in accordance with this definition
regardless of whether the foster care
facility is licensed and payments are
made by the State, tribal, or local
agency for the care of the child, wheth-
er adoption subsidy payments are being
made prior to the finalization of an
adoption, or whether there is Federal
matching of any payments that are
made; and
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(I) Status as a student with a parent
who is a member of the armed forces on
active duty or serves on full-time Na-
tional Guard duty, where ‘‘armed
forces,” ‘‘active duty,” and ‘‘full-time
National Guard duty’” have the same
meanings given them in 10 TU.S.C.
101(a)(4), 101(d)(1), and 101(d)(5).

(ii) Disaggregation is not required in
the case of a State, LEA, or school in
which the number of students in a sub-
group is insufficient to yield statis-
tically reliable information or the re-
sults would reveal personally identifi-
able information about an individual
student.

(12) Produce individual student re-
ports consistent with §200.8(a); and

(13) Enable itemized score analyses to
be produced and reported to LEAs and
schools consistent with §200.8(b).

(c)(1) At its discretion, a State may
administer the assessments required
under this section in the form of com-
puter-adaptive assessments if such as-
sessments meet the requirements of
section 1111(b)(2)(J) of the Act and this
section. A computer-adaptive assess-
ment—

(1) Must, except as provided in
§200.6(c)(7)(iii), measure a student’s
academic proficiency based on the
challenging State academic standards
for the grade in which the student is
enrolled and growth toward those
standards; and

(ii) May measure a student’s aca-
demic proficiency and growth using
items above or below the student’s
grade level.

(2) If a State administers a computer-
adaptive assessment, the determina-
tion under paragraph (b)(3)(i)(B) of this
section of a student’s academic pro-
ficiency for the grade in which the stu-
dent is enrolled must be reported on all
reports required by §200.8 and section
1111(h) of the Act.

(d) A State must submit evidence for
peer review under section 1111(a)(4) of
the Act that its assessments under this
section and §§200.3, 200.4, 200.5(b),
200.6(c), 200.6(f), 200.6(h), and 200.6(j)
meet all applicable requirements.

(e) Information provided to parents
under section 1111(b)(2) of the Act
must—

(1) Be in an understandable and uni-
form format;

IR}
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(2) Be, to the extent practicable,
written in a language that parents can
understand or, if it is not practicable
to provide written translations to a
parent with limited English pro-
ficiency, be orally translated for such
parent; and

(3) Be, upon request by a parent who
is an individual with a disability as de-
fined by the Americans with Disabil-
ities Act (ADA), as amended, provided
in an alternative format accessible to
that parent.

(Approved by the Office of Management and
Budget under control number 1810-0576)

(Authority: 10 U.S.C. 101(a)(4), (d)(1), and
(d)(5); 20 U.S.C. 1003(24), 1221e-3, 1401(3), 3474,
6311(a)(4), 6311(b)(1)—(2), 6311(h), 6399(3), 6571,
and 7801(20); 29 U.S.C. 701 et seq.; 29 U.S.C. 794;
42 U.S.C. 2000d-1, 11434a(2), 12102(1), and 12131
et seq.; and 45 CFR 1355.20(a))

[81 FR 88931, Dec. 8, 2016]

§200.3 Locally selected, nationally rec-
ognized high school academic as-
sessments.

(a) In general. (1) A State, at the
State’s discretion, may permit an LEA
to administer a nationally recognized
high school academic assessment in
each of reading/language arts, mathe-
matics, or science, approved in accord-
ance with paragraph (b) of this section,
in lieu of the respective statewide as-
sessment under §200.5(a)(1)(A)(B) and
(a)(1)(i)(C) if such assessment meets
all requirements of this section.

(2) An LEA must administer the
same locally selected, nationally rec-
ognized academic assessment to all
high school students in the LEA con-
sistent with the requirements in
§200.5(a)(1)(1)(B) and (a)(1)(ii)(C), except
for students with the most significant
cognitive disabilities who are assessed
on an alternate assessment aligned
with alternate academic achievement
standards, consistent with §200.6(c).

(b) State approval. If a State chooses
to allow an LEA to administer a na-
tionally recognized high school aca-
demic assessment under paragraph (a)
of this section, the State must:

(1) Establish and use technical cri-
teria to determine if the assessment—

(i) Is aligned with the challenging
State academic standards;

(i1) Addresses the depth and breadth
of those standards;
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(iii) Is equivalent to or more rigorous
than the statewide assessments under
§200.5(a)(1)(1)(B) and (a)(1)(1i)(C), as ap-
plicable, with respect to—

(A) The coverage of academic con-
tent;

(B) The difficulty of the assessment;

(C) The overall quality of the assess-
ment; and

(D) Any other aspects of the assess-
ment that the State may establish in
its technical criteria;

(iv) Meets all requirements under
§200.2(b), except for §200.2(b)(1), and en-
sures that all high school students in
the LEA are assessed consistent with
§§200.5(a) and 200.6; and

(v) Produces valid and reliable data
on student academic achievement with
respect to all high school students and
each subgroup of high school students
in the LEA that—

(A) Are comparable to student aca-
demic achievement data for all high
school students and each subgroup of
high school students produced by the
statewide assessment at each academic
achievement level;

(B) Are expressed in terms consistent
with the State’s academic achievement
standards under section 1111(b)(1)(A) of
the Act; and

(C) Provide unbiased, rational, and
consistent differentiation among
schools within the State for the pur-
pose of the State-determined account-
ability system under section 1111(c) of
the Act, including calculating the Aca-
demic Achievement indicator under
section 1111(c)(4)(B)(i) of the Act and
annually meaningfully differentiating
between schools under section
1111(c)(4)(C) of the Act;

(2) Before approving any nationally
recognized high school academic as-
sessment for use by an LEA in the
State—

(i) Ensure that the use of appropriate
accommodations under §200.6(b) and (f)
does not deny a student with a dis-
ability or an English learner—

(A) The opportunity to participate in
the assessment; and

(B) Any of the benefits from partici-
pation in the assessment that are af-
forded to students without disabilities
or students who are not English learn-
ers; and

§200.3

(ii) Submit evidence to the Secretary
in accordance with the requirements
for peer review under section 1111(a)(4)
of the Act demonstrating that any such
assessment meets the requirements of
this section; and

(3)(i) Approve an LEA’s request to
use a locally selected, nationally rec-
ognized high school academic assess-
ment that meets the requirements of
this section;

(ii) Disapprove an LEA’s request if it
does not meet the requirements of this
section; or

(iii) Revoke approval for good cause.

(c) LEA applications. (1) Before an
LEA requests approval from the State
to use a locally selected, nationally
recognized high school academic as-
sessment, the LEA must—

(i) Notify all parents of high school
students it serves—

(A) That the LEA intends to request
approval from the State to use a lo-
cally selected, nationally recognized
high school academic assessment in
place of the statewide academic assess-
ment under §200.5(a)(1)(A)(B) and
(a)(1)(ii)(C), as applicable;

(B) Of how parents and, as appro-
priate, students, may provide meaning-
ful input regarding the LEA’s request;
and

(C) Of any effect of such request on
the instructional program in the LEA;
and

(ii) Provide an opportunity for mean-
ingful consultation to all public char-
ter schools whose students would be in-
cluded in such assessments.

(2) As part of requesting approval to
use a locally selected, nationally rec-
ognized high school academic assess-
ment, an LEA must—

(i) Update its LEA plan under section
1112 or section 8305 of the Act, includ-
ing to describe how the request was de-
veloped consistent with all require-
ments for consultation under sections
1112 and 8538 of the Act; and

(ii) If the LEA is a charter school
under State law, provide an assurance
that the use of the assessment is con-
sistent with State charter school law
and it has consulted with the author-
ized public chartering agency.

(3) Upon approval, the LEA must no-
tify all parents of high school students
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it serves that the LEA received ap-
proval and will use such locally se-
lected, nationally recognized high
school academic assessment instead of
the statewide academic assessment
under §200.5(a)(1)(I)(B) and (a)(1)({i)(C),
as applicable.

(4) In each subsequent year following
approval in which the LEA elects to
administer a locally selected, nation-
ally recognized high school academic
assessment, the LEA must notify—

(i) The State of its intention to con-
tinue administering such assessment;
and

(ii) Parents of which assessment the
LEA will administer to students to
meet the requirements of
§200.5(a)(1)(A)(B) and (a)(1)(ii)(C), as ap-
plicable, at the beginning of the school
year.

(5) The notices to parents under this
paragraph (c) of this section must be
consistent with §200.2(e).

(d) Definition. ‘‘Nationally recognized
high school academic assessment”
means an assessment of high school
students’ knowledge and skills that is
administered in multiple States and is
recognized by institutions of higher
education in those or other States for
the purposes of entrance or placement
into courses in postsecondary edu-
cation or training programs.

(Approved by the Office of Management and
Budget under control number 1810-0576)

(Authority: 20 U.S.C. 1221e-3, 3474,
6311(b)(2)(H), 6312(a), 6571, 7845, and 7918; 29
U.S.C. 794; 42 U.S.C. 2000d-1)

[81 FR 88932, Dec. 8, 2016]

§200.4 State law exception.

(a) If a State provides satisfactory
evidence to the Secretary that neither
the State educational agency (SEA)
nor any other State government offi-
cial, agency, or entity has sufficient
authority under State law to adopt
academic content standards, student
academic achievement standards, and
academic assessments applicable to all
students enrolled in the State’s public
schools, the State may meet the re-
quirements under §§200.1 and 200.2 by—

(1) Adopting academic standards and
academic assessments that meet the
requirements of §§200.1 and 200.2 on a
Statewide basis and limiting their ap-
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plicability to students served under
subpart A of this part; or

(2) Adopting and implementing poli-
cies that ensure that each LEA in the
State that receives funds under subpart
A of this part will adopt academic
standards and academic assessments
aligned with those standards that—

(i) Meet the requirements in §§200.1
and 200.2; and

(ii) Are applicable to all students
served by the LEA.

(b) A State that qualifies under para-
graph (a) of this section must—

(1) Establish technical criteria for
evaluating whether each LEA’s—

(i) Academic content and student
academic achievement standards meet
the requirements in §200.1; and

(ii) Academic assessments meet the
requirements in §200.2, particularly re-
garding validity and reliability, tech-
nical quality, alignment with the
LEA’s academic standards, and inclu-
sion of all students in the grades as-
sessed;

(2) Review and approve each LEA’s
academic standards and academic as-
sessments to ensure that they—

(i) Meet or exceed the State’s tech-
nical criteria; and

(ii) For purposes of this section—

(A) Are equivalent to one another in
their content coverage, difficulty, and
quality;

(B) Have comparable validity and re-
liability with respect to groups of stu-
dents described in section 1111(c)(2) of
the Act; and

(C) Provide unbiased, rational, and
consistent determinations of the an-
nual progress of schools within the
State; and

(3) Be able to aggregate, with con-
fidence, data from local assessments to
make accountability determinations
under section 1111(c) of the Act.

(Authority: 20 U.S.C. 1221e-3, 3474,
(b)(2)(E) and 6571)

[67 FR 45041, July 5, 2002, as amended at 81
FR 88933, Dec. 8, 2016]

6311

§200.5 Assessment administration.

(a) Frequency. (1) A State must ad-
minister the assessments required
under §200.2 annually as follows:

(i) With respect to both the reading/
language arts and mathematics assess-
ments—
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(A) In each of grades 3 through 8; and

(B) At least once in grades 9 through
12.

(i) With respect to science assess-
ments, not less than one time during
each of—

(A) Grades 3 through 5;

(B) Grades 6 through 9; and

(C) Grades 10 through 12.

(2) A State must administer the
English language proficiency assess-
ment required under §200.6(h) annually
to all English learners in schools
served by the State in all grades in
which there are English learners, kin-
dergarten through grade 12.

(3) With respect to any other subject
chosen by a State, the State may ad-
minister the assessments at its discre-
tion.

(b) Middle school mathematics excep-
tion. A State that administers an end-
of-course mathematics assessment to
meet the requirements under para-
graph (a)(1)(i)(B) of this section may
exempt an eighth-grade student from
the mathematics assessment typically
administered in eighth grade under
paragraph (a)(1)(i)(A) of this section
if—

(1) The student instead takes the
end-of-course mathematics assessment
the State administers to high school
students under paragraph (a)(1)(i)(B) of
this section;

(2) The student’s performance on the
high school assessment is used in the
year in which the student takes the as-
sessment for purposes of measuring
academic achievement under section
1111(c)(4)(B)(i) of the Act and participa-
tion in assessments under section
1111(c)(4)(E) of the Act;

(3) In high school—

(i) The student takes a State-admin-
istered end-of-course assessment or na-
tionally recognized high school aca-
demic assessment as defined in
§200.3(d) in mathematics that—

(A) Is more advanced than the assess-
ment the State administers under
paragraph (a)(1)(i)(B) of this section;
and

(B) Provides for appropriate accom-
modations consistent with §200.6(b) and
(f); and

(ii) The student’s performance on the
more advanced mathematics assess-
ment is used for purposes of measuring
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academic achievement under section
1111(c)(4)(B)(i) of the Act and participa-
tion in assessments under section
1111(c)(4)(E) of the Act; and

(4) The State describes in its State
plan, with regard to this exception, its
strategies to provide all students in the
State the opportunity to be prepared
for and to take advanced mathematics
coursework in middle school.

(Approved by the Office of Management and
Budget under control number 1810-0576)

(Authority: 20 U.S.C. 1221e-3, 3474,
6311(b)(2)(B)(v), (0)(2)(C), and (b)(2)(G), and
6571)

[81 FR 88933, Dec. 8, 2016]

§200.6 Inclusion of all students.

(a) Students with disabilities in general.
(1) A State must include students with
disabilities in all assessments under
section 1111(b)(2) of the Act, with ap-
propriate accommodations consistent
with paragraphs (b), (£)(1), and (h)(4) of
this section. For purposes of this sec-
tion, students with disabilities, collec-
tively, are—

(i) All children with disabilities as
defined under section 602(3) of the
IDEA;

(ii) Students with the most signifi-
cant cognitive disabilities who are
identified from among the students in
paragraph (a)(1)(i) of this section; and

(iii) Students with disabilities cov-
ered under other acts, including—

(A) Section 504 of the Rehabilitation
Act of 1973, as amended; and

(B) Title II of the ADA, as amended.

(2)(1) Except as provided in paragraph
(a)(2)(i1)(B) of this section, a student
with a disability under paragraph (a)(1)
of this section must be assessed with
an assessment aligned with the chal-
lenging State academic standards for
the grade in which the student is en-
rolled.

(ii) A student with the most signifi-
cant cognitive disabilities under para-
graph (a)(1)(ii) of this section may be
assessed with—

(A) The general assessment under
paragraph (a)(2)(i) of this section; or

(B) If a State has adopted alternate
academic achievement standards per-
mitted under section 1111(b)(1)(E) of
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the Act for students with the most sig-
nificant cognitive disabilities, an alter-
nate assessment under paragraph (c) of
this section aligned with the chal-
lenging State academic content stand-
ards for the grade in which the student
is enrolled and the State’s alternate
academic achievement standards.

(b) Appropriate accommodations for
students with disabilities. (1) A State’s
academic assessment system must pro-
vide, for each student with a disability
under paragraph (a) of this section, the
appropriate accommodations, such as
interoperability with, and ability to
use, assistive technology devices con-
sistent with nationally recognized ac-
cessibility standards, that are nec-
essary to measure the academic
achievement of the student consistent
with paragraph (a)(2) of this section, as
determined by—

(i) For each student under paragraph
(a)(1)(1) and (ii) of this section, the stu-
dent’s IEP team:;

(ii) For each student under paragraph
(a)(1)(iii)(A) of this section, the stu-
dent’s placement team; or

(iii) For each student under para-
graph (a)(1)(iii)(B) of this section, the
individual or team designated by the
LEA to make these decisions.

(2) A State must—

(i)(A) Develop appropriate accom-
modations for students with disabil-
ities;

(B) Disseminate information and re-
sources to, at a minimum, LEAs,
schools, and parents; and

(C) Promote the use of such accom-
modations to ensure that all students
with disabilities are able to participate
in academic instruction and assess-
ments consistent with paragraph (a)(2)
of this section and with §200.2(e); and

(ii) Ensure that general and special
education teachers, paraprofessionals,
teachers of English learners, special-
ized instructional support personnel,
and other appropriate staff receive nec-
essary training to administer assess-
ments and know how to administer as-
sessments, including, as necessary, al-
ternate assessments under paragraphs
(c) and (h)(5) of this section, and know
how to make use of appropriate accom-
modations during assessment for all
students with disabilities, consistent
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with section 1111(b)(2)(B)(vii)(III) of the
Act.

(3) A State must ensure that the use
of appropriate accommodations under
this paragraph (b) of this section does
not deny a student with a disability—

(i) The opportunity to participate in
the assessment; and

(ii) Any of the benefits from partici-
pation in the assessment that are af-
forded to students without disabilities.

(c) Alternate assessments aligned with
alternate academic achievement standards
for students with the most significant cog-
nitive disabilities. (1) If a State has
adopted alternate academic achieve-
ment standards permitted under sec-
tion 1111(b)(1)(E) of the Act for stu-
dents with the most significant cog-
nitive disabilities, the State must
measure the achievement of those stu-
dents with an alternate assessment
that—

(i) Is aligned with the challenging
State academic content standards
under section 1111(b)(1) of the Act for
the grade in which the student is en-
rolled;

(ii) Yields results relative to the al-
ternate academic achievement stand-
ards; and

(iii) At the State’s discretion, pro-
vides valid and reliable measures of
student growth at all alternate aca-
demic achievement levels to help en-
sure that the assessment results can be
used to improve student instruction.

(2) For each subject for which assess-
ments are administered under
§200.2(a)(1), the total number of stu-
dents assessed in that subject using an
alternate assessment aligned with al-
ternate academic achievement stand-
ards under paragraph (c)(1) of this sec-
tion may not exceed 1.0 percent of the
total number of students in the State
who are assessed in that subject.

(3) A State must—

(i) Not prohibit an LEA from assess-
ing more than 1.0 percent of its as-
sessed students in any subject for
which assessments are administered
under §200.2(a)(1) with an alternate as-
sessment aligned with alternate aca-
demic achievement standards;

(ii) Require that an LEA submit in-
formation justifying the need of the
LEA to assess more than 1.0 percent of
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its assessed students in any such sub-
ject with such an alternate assessment;

(iii) Provide appropriate oversight, as
determined by the State, of an LEA
that is required to submit information
to the State; and

(iv) Make the information submitted
by an LEA under paragraph (c)(3)(ii) of
this section publicly available, pro-
vided that such information does not
reveal personally identifiable informa-
tion about an individual student.

(4) If a State anticipates that it will
exceed the cap under paragraph (c)(2)
of this section with respect to any sub-
ject for which assessments are adminis-
tered under §200.2(a)(1) in any school
year, the State may request that the
Secretary waive the cap for the rel-
evant subject, pursuant to section 8401
of the Act, for one year. Such request
must—

(i) Be submitted at least 90 days prior
to the start of the State’s testing win-
dow for the relevant subject;

(ii) Provide State-level data, from
the current or previous school year, to
show—

(A) The number and percentage of
students in each subgroup of students
defined in section 1111(c)(2)(A), (B), and
(D) of the Act who took the alternate
assessment aligned with alternate aca-
demic achievement standards; and

(B) The State has measured the
achievement of at least 95 percent of
all students and 95 percent of students
in the children with disabilities sub-
group under section 1111(c)(2)(C) of the
Act who are enrolled in grades for
which the assessment is required under
§200.5(a);

(iii) Include assurances from the
State that it has verified that each
LEA that the State anticipates will as-
sess more than 1.0 percent of its as-
sessed students in any subject for
which assessments are administered
under §200.2(a)(1) in that school year
using an alternate assessment aligned
with alternate academic achievement
standards—

(A) Followed each of the State’s
guidelines under paragraph (d) of this
section, except paragraph (d)(6); and

(B) Will address any
disproportionality in the percentage of
students in any subgroup under section
1111(c)(2)(A), (B), or (D) of the Act tak-
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ing an alternate assessment aligned
with alternate academic achievement
standards;

(iv) Include a plan and timeline by
which—

(A) The State will improve the imple-
mentation of its guidelines under para-
graph (d) of this section, including by
reviewing and, if necessary, revising its
definition under paragraph (d)(1), so
that the State meets the cap in para-
graph (c)(2) of this section in each sub-
ject for which assessments are adminis-
tered under §200.2(a)(1) in future school
years;

(B) The State will take additional
steps to support and provide appro-
priate oversight to each LEA that the
State anticipates will assess more than
1.0 percent of its assessed students in a
given subject in a school year using an
alternate assessment aligned with al-
ternate academic achievement stand-
ards to ensure that only students with
the most significant cognitive disabil-
ities take an alternate assessment
aligned with alternate academic
achievement standards. The State
must describe how it will monitor and
regularly evaluate each such LEA to
ensure that the LEA provides sufficient
training such that school staff who
participate as members of an IEP team
or other placement team understand
and implement the guidelines estab-
lished by the State under paragraph (d)
of this section so that all students are
appropriately assessed; and

(C) The State will address any
disproportionality in the percentage of
students taking an alternate assess-
ment aligned with alternate academic
achievement standards as identified
through the data provided in accord-
ance with paragraph (c)(4)(ii)(A) of this
section; and

(v) If the State is requesting to ex-
tend a waiver for an additional year,
meet the requirements in paragraph
(c)(4)(i) through (iv) of this section and
demonstrate substantial progress to-
wards achieving each component of the
prior year’s plan and timeline required
under paragraph (c)(4)(iv) of this sec-
tion.

() A State must report separately to
the Secretary, under section 1111(h)(5)
of the Act, the number and percentage
of children with disabilities under
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paragraph (a)(1)(i) and (ii) of this sec-
tion taking—

(i) General assessments described in
§200.2;

(ii) General assessments with accom-
modations; and

(iii) Alternate assessments aligned
with alternate academic achievement
standards under paragraph (c) of this
section.

(6) A State may not develop, or im-
plement for use under this part, any al-
ternate or modified academic achieve-
ment standards that are not alternate
academic achievement standards for
students with the most significant cog-
nitive disabilities that meet the re-
quirements of section 1111(b)(1)(E) of
the Act.

(7) For students with the most sig-
nificant cognitive disabilities, a com-
puter-adaptive alternate assessment
aligned with alternate academic
achievement standards must—

(i) Assess a student’s academic
achievement based on the challenging
State academic content standards for
the grade in which the student is en-
rolled;

(ii) Meet the requirements for alter-
nate assessments aligned with alter-
nate academic achievement standards
under paragraph (c) of this section; and

(iii) Meet the requirements in §200.2,
except that the alternate assessment
need not measure a student’s academic
proficiency based on the challenging
State academic achievement standards
for the grade in which the student is
enrolled and growth toward those
standards.

(d) State guidelines for students with
the most significant cognitive disabilities.
If a State adopts alternate academic
achievement standards for students
with the most significant cognitive dis-
abilities and administers an alternate
assessment aligned with those stand-
ards, the State must—

(1) Establish, consistent with section
612(a)(16)(C) of the IDEA, and monitor
implementation of clear and appro-
priate guidelines for IEP teams to
apply in determining, on a case-by-case
basis, which students with the most
significant cognitive disabilities will
be assessed based on alternate aca-
demic achievement standards. Such
guidelines must include a State defini-
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tion of ‘‘students with the most signifi-
cant cognitive disabilities’” that ad-
dresses factors related to cognitive
functioning and adaptive behavior,
such that—

(i) The identification of a student as
having a particular disability as de-
fined in the IDEA or as an English
learner does not determine whether a
student is a student with the most sig-
nificant cognitive disabilities;

(ii) A student with the most signifi-
cant cognitive disabilities is not iden-
tified solely on the basis of the stu-
dent’s previous low academic achieve-
ment, or the student’s previous need
for accommodations to participate in
general State or districtwide assess-
ments; and

(iii) A student is identified as having
the most significant cognitive disabil-
ities because the student requires ex-
tensive, direct individualized instruc-
tion and substantial supports to
achieve measurable gains on the chal-
lenging State academic content stand-
ards for the grade in which the student
is enrolled;

(2) Provide to IEP teams a clear ex-
planation of the differences between
assessments based on grade-level aca-
demic achievement standards and
those based on alternate academic
achievement standards, including any
effects of State and local policies on a
student’s education resulting from tak-
ing an alternate assessment aligned
with alternate academic achievement
standards, such as how participation in
such assessments may delay or other-
wise affect the student from com-
pleting the requirements for a regular
high school diploma;

(3) Ensure that parents of students
selected to be assessed using an alter-
nate assessment aligned with alternate
academic achievement standards under
the State’s guidelines in paragraph (d)
of this section are informed, consistent
with §200.2(e), that their child’s
achievement will be measured based on
alternate academic achievement stand-
ards, and how participation in such as-
sessments may delay or otherwise af-
fect the student from completing the
requirements for a regular high school
diploma;

(4) Not preclude a student with the
most significant cognitive disabilities
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who takes an alternate assessment
aligned with alternate academic
achievement standards from attempt-
ing to complete the requirements for a
regular high school diploma;

(5) Promote, consistent with require-
ments under the IDEA, the involve-
ment and progress of students with the
most significant cognitive disabilities
in the general education curriculum
that is based on the State’s academic
content standards for the grade in
which the student is enrolled;

(6) Incorporate the principles of uni-
versal design for learning, to the ex-
tent feasible, in any alternate assess-
ments aligned with alternate academic
achievement standards that the State
administers consistent with
§200.2(b)(2)(ii); and

(7) Develop, disseminate information
on, and promote the use of appropriate
accommodations consistent with para-
graph (b) of this section to ensure that
a student with significant cognitive
disabilities who does not meet the cri-
teria in paragraph (a)(1)(ii) of this sec-
tion—

(i) Participates in academic instruc-
tion and assessments for the grade in
which the student is enrolled; and

(ii) Is assessed based on challenging
State academic standards for the grade
in which the student is enrolled.

(e) Definitions with respect to students
with disabilities. Consistent with 34 CFR
300.5, ‘‘assistive technology device”’
means any item, piece of equipment, or
product system, whether acquired com-
mercially off the shelf, modified, or
customized, that is used to increase,
maintain, or improve the functional
capabilities of a child with a disability.
The term does not include a medical
device that is surgically implanted, or
the replacement of such device.

(f) English learners in general. (1) Con-
sistent with §200.2 and paragraphs (g)
and (i) of this section, a State must as-
sess English learners in its academic
assessments required under §200.2 in a
valid and reliable manner that in-
cludes—

(i) Appropriate accommodations with
respect to a student’s status as an
English learner and, if applicable, the
student’s status under paragraph (a) of
this section. A State must—
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(A) Develop appropriate accommoda-
tions for English learners;

(B) Disseminate information and re-
sources to, at a minimum, LEAs,
schools, and parents; and

(C) Promote the use of such accom-
modations to ensure that all English
learners are able to participate in aca-
demic instruction and assessments; and

(i1) To the extent practicable, assess-
ments in the language and form most
likely to yield accurate and reliable in-
formation on what those students
know and can do to determine the stu-
dents’ mastery of skills in academic
content areas until the students have
achieved English language proficiency
consistent with the standardized,
statewide exit procedures in section
3113(b)(2) of the Act.

(2) To meet the requirements under
paragraph (f)(1) of this section, the
State must—

(i) Ensure that the use of appropriate
accommodations under paragraph
(£)(1)([) of this section and, if applica-
ble, under paragraph (b) of this section
does not deny an English learner—

(A) The opportunity to participate in
the assessment; and

(B) Any of the benefits from partici-
pation in the assessment that are af-
forded to students who are not English
learners; and

(ii) In its State plan, consistent with
section 1111(a) of the Act—

(A) Provide its definition for ‘‘lan-
guages other than English that are
present to a significant extent in the
participating student population,’” con-
sistent with paragraph (f)(4) of this sec-
tion, and identify the specific lan-
guages that meet that definition;

(B) Identify any existing assessments
in languages other than English, and
specify for which grades and content
areas those assessments are available;

(C) Indicate the languages identified
under paragraph (f)(2)(ii)(A) of this sec-
tion for which yearly student academic
assessments are not available and are
needed; and

(D) Describe how it will make every
effort to develop assessments, at a min-
imum, in languages other than English
that are present to a significant extent
in the participating student population
including by providing—
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(I) The State’s plan and timeline for
developing such assessments, including
a description of how it met the require-
ments of paragraph (f)(4) of this sec-
tion;

(2) A description of the process the
State used to gather meaningful input
on the need for assessments in lan-
guages other than English, collect and
respond to public comment, and con-
sult with educators; parents and fami-
lies of English learners; students, as
appropriate; and other stakeholders;
and

(3) As applicable, an explanation of
the reasons the State has not been able
to complete the development of such
assessments despite making every ef-
fort.

(3) A State may request assistance
from the Secretary in identifying lin-
guistically accessible academic assess-
ments that are needed.

(4) In determining which languages
other than English are present to a sig-
nificant extent in a State’s partici-
pating student population, a State
must, at a minimum—

(i) Ensure that its definition of ‘‘lan-
guages other than English that are
present to a significant extent in the
participating student population’ en-
compasses at least the most populous
language other than English spoken by
the State’s participating student popu-
lation;

(ii) Consider languages other than
English that are spoken by distinct
populations of English learners, includ-
ing English learners who are migra-
tory, English learners who were not
born in the United States, and English
learners who are Native Americans;
and

(iii) Consider languages other than
English that are spoken by a signifi-
cant portion of the participating stu-
dent population in one or more of a
State’s LEAs as well as languages spo-
ken by a significant portion of the par-
ticipating student population across
grade levels.

(g) Assessing reading/language arts in
English for English learners. (1) A State
must assess, using assessments written
in English, the achievement of an
English learner in meeting the State’s
reading/language arts academic stand-
ards if the student has attended
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schools in the United States, excluding
Puerto Rico and, if applicable, students
in Native American language schools
or programs consistent with paragraph
(j) of this section, for three or more
consecutive years.

(2) An LEA may continue, for no
more than two additional consecutive
years, to assess an English learner
under paragraph (g)(1) of this section if
the LEA determines, on a case-by-case
individual basis, that the student has
not reached a level of English language
proficiency sufficient to yield valid and
reliable information on what the stu-
dent knows and can do on reading/lan-
guage arts assessments written in
English.

(3) The requirements in paragraph
(2)(1)—(2) of this section do not permit a
State or LEA to exempt English learn-
ers from participating in the State as-
sessment system.

(h) Assessing English language pro-
ficiency of English learners. (1) Each
State must—

(i) Develop a uniform, valid, and reli-
able statewide assessment of English
language proficiency, including read-
ing, writing, speaking, and listening
skills; and

(ii) Require each LEA to use such as-
sessment to assess annually the
English language proficiency, includ-
ing reading, writing, speaking, and lis-
tening skills, of all English learners in
kindergarten through grade 12 in
schools served by the LEA.

(2) The assessment under paragraph
(h)(1) of this section must—

(i) Be aligned with the State’s
English language proficiency standards
under section 1111(b)(1)(F) of the Act;

(ii) Be developed and used consistent
with the requirements of §200.2(b)(2),
(4), and (5); and

(iii) Provide coherent and timely in-
formation about each student’s attain-
ment of the State’s English language
proficiency standards to parents con-
sistent with §200.2(e) and section
1112(e)(3) of the Act.

(3) If a State develops a computer-
adaptive assessment to measure
English language proficiency, the State
must ensure that the computer-adapt-
ive assessment—
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(i) Assesses a student’s language pro-
ficiency, which may include growth to-
ward proficiency, in order to measure
the student’s acquisition of English;
and

(ii) Meets the requirements for
English language proficiency assess-
ments in paragraph (h) of this section.

(4)(i) A State must provide appro-
priate accommodations that are nec-
essary to measure a student’s English
language proficiency relative to the
State’s English language proficiency
standards under section 1111(b)(1)(F) of
the Act for each English learner cov-
ered under paragraph (a)(1)(i) or (iii) of
this section.

(ii) If an English learner has a dis-
ability that precludes assessment of
the student in one or more domains of
the English language proficiency as-
sessment required under section
1111(b)(2)(G) of the Act such that there
are no appropriate accommodations for
the affected domain(s) (e.g., a non-
verbal English learner who because of
an identified disability cannot take the
speaking portion of the assessment), as
determined, on an individualized basis,
by the student’s IEP team, 504 team, or
by the individual or team designated
by the LEA to make these decisions
under title II of the ADA, as specified
in paragraph (b)(1) of this section, a
State must assess the student’s
English language proficiency based on
the remaining domains in which it is
possible to assess the student.

(5) A State must provide for an alter-
nate English language proficiency as-
sessment for each English learner cov-
ered under paragraph (a)(1)(ii) of this
section who cannot participate in the
assessment under paragraph (h)(1) of
this section even with appropriate ac-
commodations.

(i) Recently arrived English learners.
(1)(i) A State may exempt a recently
arrived English learner, as defined in
paragraph (k)(2) of this section, from
one administration of the State’s read-
ing/language arts assessment under
§200.2 consistent with section
1111(b)(3)(A)(A)(I) of the Act.

(ii) If a State does not assess a re-
cently arrived English learner on the
State’s reading/language arts assess-
ment consistent with section
1111(b)(3)(A)(1)(I) of the Act, the State

§200.6

must count the year in which the as-
sessment would have been adminis-
tered as the first of the three years in
which the student may take the
State’s reading/language arts assess-
ment in a native language consistent
with paragraph (g)(1) of this section.

(iii) A State and its LEAs must re-
port on State and local report cards re-
quired under section 1111(h) of the Act
the number of recently arrived English
learners who are not assessed on the
State’s reading/language arts assess-
ment.

(iv) Nothing in this section relieves
an LEA from its responsibility under
applicable law to provide recently ar-
rived English learners with appropriate
instruction to enable them to attain
English language proficiency as well as
grade-level content knowledge in read-
ing/language arts, mathematics, and
science.

(2) A State must assess the English
language proficiency of a recently ar-
rived English learner pursuant to para-
graph (h) of this section.

(3) A State must assess the mathe-
matics and science achievement of a
recently arrived English learner pursu-
ant to §200.2 with the frequency de-
scribed in §200.5(a).

(j) Students in Native American lan-
guage schools or programs. (1) Except as
provided in paragraph (j)(2) of this sec-
tion, a State is not required to assess,
using an assessment written in
English, student achievement in meet-
ing the challenging State academic
standards in reading/language arts,
mathematics, or science for a student
who is enrolled in a school or program
that provides instruction primarily in
a Native American language if—

(i) The State provides such an assess-
ment in the Native American language
to all students in the school or pro-
gram, consistent with the require-
ments of §200.2;

(i) The State submits evidence re-
garding any such assessment in the Na-
tive American language for peer review
as part of its State assessment system,
consistent with §200.2(d), and receives
approval that the assessment meets all
applicable requirements; and

(iii) For an English learner, as de-
fined in section 8101(20)(C)(ii) of the
Act, the State continues to assess the
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English language proficiency of such
English learner, using the annual
English language proficiency assess-
ment required under paragraph (h) of
this section, and provides appropriate
services to enable him or her to attain
proficiency in English.

(2) Notwithstanding paragraph (g) of
this section, the State must assess
under §200.5(a)(1)(i)(B), using assess-
ments written in English, the achieve-
ment of each student enrolled in such a
school or program in meeting the chal-
lenging State academic standards in
reading/language arts, at a minimum,
at least once in grades 9 through 12.

(k) Definitions with respect to English
learners and students in Native American
language schools or programs. For the
purpose of this section—

(1) ““Native American” means ‘‘In-
dian” as defined in section 6151 of the
Act, which includes Alaska Native and
members of Federally recognized or
State-recognized tribes; Native Hawai-
ian; and Native American Pacific Is-
lander.

(2) A “‘recently arrived English learn-
er’ is an English learner who has been
enrolled in schools in the United States
for less than twelve months.

(3) The phrase ‘‘schools in the United
States’ includes only schools in the 50
States and the District of Columbia.

(Approved by the Office of Management and
Budget under control number 1810-0576 and
1810-0581)

(Authority: 20 U.S.C. 1221e-3, 1400 et seq., 3474,
6311(b)(2), 6571, 7491(3), and 7801(20) and (34); 25
U.S.C. 2902; 29 U.S.C. 794; 42 U.S.C. 2000d-1),
12102(1), and 12131; 34 CFR 300.5)

[81 FR 88934, Dec. 8, 2016]
§200.7 [Reserved]

§200.8 Assessment reports.

(a) Student reports. A State’s aca-
demic assessment system must produce
individual student interpretive, de-
scriptive, and diagnostic reports that—

(1)(i) Include information regarding
achievement on the academic assess-
ments under §200.2 measured against
the State’s student academic achieve-
ment standards; and

(ii) Help parents, teachers, and prin-
cipals to understand and address the
specific academic needs of students;
and

34 CFR Ch. Il (7-1-23 Edition)

(2) Are provided to parents, teachers,
and principals—

(i) As soon as is practicable after the
assessment is given; and

(ii) In an understandable and uniform
format, consistent with §200.2(e).

(b) Itemized score analyses for LEAS
and schools. (1) A State’s academic as-
sessment system must produce and re-
port to LEAs and schools itemized
score analyses, consistent with
§200.2(b)(13), so that parents, teachers,
principals, and administrators can in-
terpret and address the specific aca-
demic needs of students.

(2) The requirement to report
itemized score analyses in paragraph
(b)(1) of this section does not require
the release of test items.

(Approved by the Office of Management and
Budget under control number 1810-0576)

(Authority: 20 U.S.C. 1221e-3,
6311(b)(2)(B)(x) and (xii), and 6571)

[67 FR 45042, July 5, 2002, as amended at 81
FR 88938, Dec. 8, 2016]

34174,

§200.9 Deferral of assessments.

(a) A State may defer the start or
suspend the administration of the as-
sessments required under §200.2 for one
year for each year for which the
amount appropriated for State assess-
ment grants under section 1002(b) of
the Act is less than $369,100,000.

(b) A State may not cease the devel-
opment of the assessments referred to
in paragraph (a) of this section even if
sufficient funds are not appropriated
under section 1002(b) of the Act.

(Authority: 20 U.S.C. 1221e-3, 3474, 6302(Db),
6311(0b)(2)(I), 6363(a), and 6571)

[81 FR 88938, Dec. 8, 2016]

§200.10 Applicability of a State’s aca-
demic assessments to private
schools and private school students.

(a) Nothing in §200.1 or §200.2 re-
quires a private school, including a pri-
vate school whose students receive
services under subpart A of this part,
to participate in a State’s academic as-
sessment system.

(b)(1) If an LEA provides services to
eligible private school students under
subpart A of this part, the LEA must,

408



Ofc. of Elem. & Secondary Ed., Education

through timely consultation with ap-
propriate private school officials, de-
termine how services to eligible pri-
vate school students will be academi-
cally assessed and how the results of
that assessment will be used to im-
prove those services.

(2) The assessments referred to in
paragraph (b)(1) of this section may be
the State’s academic assessments
under §200.2 or other appropriate aca-
demic assessments.

(Authority: 20 U.S.C. 6320, 7886(a))
[67 FR 45043, July 5, 2002]

PARTICIPATION IN NATIONAL ASSESS-
MENT OF EDUCATIONAL PROGRESS
(NAEP)

§200.11 Participation in NAEP.

(a) State participation. BEach State
that receives funds under this subpart
must participate in biennial State aca-
demic assessments of fourth and eighth
grade reading and mathematics under
the State National Assessment of Edu-
cational Progress (NAEP), if the De-
partment pays the costs of admin-
istering those assessments.

(b) Local participation. In accordance
with section 1112(c)(3) of the ESEA, and
notwithstanding section 303(d)(1) of the
National Assessment of Educational
Progress Authorization Act, an LEA
that receives funds under this subpart
must participate, if selected, in the
State-NAEP assessments referred to in
paragraph (a) of this section.

(c) Report cards. Each State and LEA
must report on its annual State and
LEA report card, respectively, the
most recent available academic
achievement results in grades four and
eight on the State’s NAEP reading and
mathematics assessments under para-
graph (a) of this section, compared to
the national average of such results.
The report cards must include—

(1) The percentage of students at
each achievement level reported on the
NAEP in the aggregate and, for State
report cards, disaggregated for each
subgroup described in section 1111(c)(2)
of the ESEA; and

(2) The participation rates for chil-
dren with disabilities and for English
learners.

[84 FR 31672, July 2, 2019]

§200.25

§§200.12-200.24 [Reserved]
SCHOOLWIDE PROGRAMS

§200.25 Schoolwide programs in gen-
eral.

(a) Purpose. (1) The purpose of a
schoolwide program is to improve aca-
demic achievement throughout a
school so that all students, particu-
larly the lowest-achieving students,
demonstrate proficiency related to the
challenging State academic standards
under §200.1.

(2) The improved achievement is to
result from improving the entire edu-
cational program of the school.

(b) Eligibility. (1) A school may oper-
ate a schoolwide program if—

(i) The school’s LEA determines that
the school serves an eligible attend-
ance area or is a participating school
under section 1113 of the ESEA; and

(ii) Except as provided under para-
graph (b)(1)(iii) of this section, for the
initial year of the schoolwide pro-
gram—

(A) The school serves a school at-
tendance area in which not less than 40
percent of the children are from low-in-
come families; or

(B) Not less than 40 percent of the
children enrolled in the school are
from low-income families.

(iii) A school that does not meet the
poverty percentage in  paragraph
(b)(1)(ii) of this section may operate a
schoolwide program if the school re-
ceives a waiver from the State to do so,
after taking into account how a
schoolwide program will best serve the
needs of the students in the school in
improving academic achievement and
other factors.

(2) In determining the percentage of
children from low-income families
under paragraph (b)(1) of this section,
the LEA may use a measure of poverty
that is different from the measure or
measures of poverty used by the LEA
to identify and rank school attendance
areas for eligibility and participation
under this subpart.

(c) Participating students and services.
A school operating a schoolwide pro-
gram is not required to identify—

(1) Particular children as eligible to
participate; or
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(2) Individual
mentary.

(d) Supplemental funds. In accordance
with the method of determination de-
scribed in section 1118(b)(2) of the
ESEA, a school participating in a
schoolwide program must use funds
available under this subpart and under
any other Federal program included
under paragraph (e) of this section and
§200.29 only to supplement the total
amount of funds that would, in the ab-
sence of the funds under this subpart,
be made available from non-Federal
sources for that school, including funds
needed to provide services that are re-
quired by law for children with disabil-
ities and English learners.

(e) Consolidation of funds. An eligible
school may, consistent with §200.29,
consolidate and use funds or services
under subpart A of this part, together
with other Federal, State, and local
funds that the school receives, to oper-
ate a schoolwide program in accord-
ance with §§200.25 through 200.29.

(f) Prekindergarten program. A school
operating a schoolwide program may
use funds made available under this
subpart to establish or enhance pre-
kindergarten programs for children
below the age of 6.

[67 FR 71718, Dec. 2, 2002, as amended at 84
FR 31672, July 2, 2019]

services as supbple-

§200.26 Core elements of a schoolwide
program.

(a) Comprehensive needs assessment. (1)
A school operating a schoolwide pro-
gram must conduct a comprehensive
needs assessment of the entire school
that—

(i) Takes into account information
on the academic achievement of all
students in the school, including all
subgroups of students under section
1111(c)(2) of the ESEA and migratory
children as defined in section 1309(3) of
the ESEA, relative to the challenging
State academic standards under §200.1
and any other factors as determined by
the LEA to—

(A) Help the school understand the
subjects and skills for which teaching
and learning need to be improved; and

(B) Identify the specific academic
needs of students and subgroups of stu-
dents who are failing, or are at risk of

34 CFR Ch. Il (7-1-23 Edition)

failing, to meet the challenging State
academic standards; and

(ii) Assesses the needs of the school
relative to each of the components of
the schoolwide program under section
1114(b)(7) of the ESEA.

(2) The comprehensive needs assess-
ment must be developed with the par-
ticipation of individuals who will carry
out the schoolwide program plan.

(3) The school must document how it
conducted the needs assessment, the
results it obtained, and the conclusions
it drew from those results.

(b) Comprehensive plan. Using data
from the comprehensive needs assess-
ment under paragraph (a) of this sec-
tion, a school that wishes to operate a
schoolwide program must develop a
comprehensive plan, in accordance
with section 1114(b) of the ESEA, that
describes how the school will improve
academic achievement for all students
in the school, but particularly the
needs of those students who are failing,
or are at risk of failing, to meet the
challenging State academic standards
and any other factors as determined by
the LEA.

(c) Evaluation. A school operating a
schoolwide program must—

(1) Regularly monitor the implemen-
tation of, and results achieved by, the
schoolwide program, using data from
the State’s annual assessments and
other indicators of academic achieve-
ment;

(2) Determine whether the schoolwide
program has been effective in increas-
ing the achievement of students in
meeting the challenging State aca-
demic standards, particularly for those
students who had been furthest from
achieving the standards; and

(3) Revise the plan, as necessary,
based on the results of the regular
monitoring, to ensure continuous im-
provement of students in the
schoolwide program.

(1) Regularly monitor the implemen-
tation of, and results achieved by, the
schoolwide program, using data from
the State’s annual assessments and
other indicators of academic achieve-
ment;

(2) Determine whether the schoolwide
program has been effective in increas-
ing the achievement of students in
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meeting the challenging State aca-
demic standards, particularly for those
students who had been furthest from
achieving the standards; and

(3) Revise the plan, as necessary,
based on the results of the regular
monitoring, to ensure continuous im-
provement of students in the
schoolwide program.

(Approved by the Office of Management and
Budget under control number 1810-0581)

[67 FR 71718, Dec. 2, 2002, as amended at 84
FR 31673, July 2, 2019]

§§200.27-200.28 [Reserved]

§200.29 Consolidation of funds in a
schoolwide program.

(a)(1) In addition to funds under sub-
part A of this part, a school may con-
solidate and use in its schoolwide pro-
gram Federal funds from any program
administered by the Secretary that is
included in the most recent notice pub-
lished for this purpose in the FEDERAL
REGISTER.

(2) For purposes of §§200.25 through
200.29, the authority to consolidate
funds from other Federal programs also
applies to services provided to the
school with those funds.

(b)(1) Except as provided in para-
graphs (b)(2) and (c) of this section, a
school that consolidates and uses in a
schoolwide program funds from any
other Federal program administered by
the Secretary—

(i) Is not required to meet the statu-
tory or regulatory requirements of
that program applicable at the school
level; but

(ii) Must meet the intent and pur-
poses of that program to ensure that
the needs of the intended beneficiaries
of that program are addressed.

(2) A school that chooses to consoli-
date funds from other Federal pro-
grams must meet the requirements of
those programs relating to—

(i) Health;

(ii) Safety;

(iii) Civil rights;

(iv) Student and parental participa-
tion and involvement;

(v) Services to private school chil-
dren;

(vi) Maintenance of effort;

(vii) Comparability of services;

§200.29

(viii) Use of Federal funds to supple-
ment, not supplant non-Federal funds
in accordance with §200.25(d); and

(ix) Distribution of funds to SEAs or
LEASs.

(c) A school must meet the following
requirements if the school consolidates
and uses funds from these programs in
its schoolwide program:

(1) Migrant education. Before the
school chooses to consolidate in its
schoolwide program funds received
under part C of Title I of the ESEA, the
school must—

(i) Use these funds, in consultation
with parents of migratory children or
organizations representing those par-
ents, or both, first to meet the unique
educational needs of migratory stu-
dents that result from the effects of
their migratory lifestyle, and those
other needs that are necessary to per-
mit these students to participate effec-
tively in school, as identified through
the comprehensive Statewide needs as-
sessment under §200.83; and

(ii) Document that these needs have
been met.

(2) Indian education. The school may
consolidate funds received under sub-
part 1 of part A of title VI of the ESEA
if—

(i) The parent committee established
by the LEA under section 6114(c)(4) of
the BESEA approves the inclusion of
these funds;

(ii) The schoolwide program is con-
sistent with the purpose described in
section 6111 of the ESEA; and

(iii) The LEA identifies in its appli-
cation how the use of such funds in a
schoolwide program will produce bene-
fits to Indian students that would not
be achieved if the funds are not used in
a schoolwide program.

(3) Special education. (i) The school
may consolidate funds received under
part B of the IDEA.

(ii) However, the amount of funds
consolidated may not exceed the
amount received by the LEA under
part B of IDEA for that fiscal year, di-
vided by the number of children with
disabilities in the jurisdiction of the
LEA, and multiplied by the number of
children with disabilities participating
in the schoolwide program.

(iii) The school may also consolidate
funds received under section 7003(d) of
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the ESEA (Impact Aid) for children
with disabilities in a schoolwide pro-
gram.

(iv) A school that consolidates funds
under part B of IDEA or section 7003(d)
of the ESEA may use those funds for
any activities under its schoolwide pro-
gram plan but must comply with all
other requirements of part B of IDEA,
to the same extent it would if it did
not consolidate funds under part B of
IDEA or section 7003(d) of the ESEA in
the schoolwide program.

(d) A school that consolidates and
uses in a schoolwide program funds
under subpart A of this part or from
any other Federal program adminis-
tered by the Secretary—

(1) Is not required to maintain sepa-
rate fiscal accounting records, by pro-
gram, that identify the specific activi-
ties supported by those particular
funds; but

(2) Must maintain records that dem-
onstrate that the schoolwide program,
as a whole, addresses the intent and
purposes of each of the Federal pro-
grams whose funds were consolidated
to support the schoolwide program.

(e) Each State must modify or elimi-
nate State fiscal and accounting bar-
riers so that schools can easily consoli-
date funds from other Federal, State,
and local sources in their schoolwide
programs to improve educational op-
portunities and reduce unnecessary fis-
cal and accounting requirements.

[67 FR 71720, Dec. 2, 2002; 68 FR 1008, Jan. 8,
2003; 84 FR 31673, July 2, 2019]

§§200.30-200.54 [Reserved]
QUALIFICATIONS OF PARAPROFESSIONALS
§§200.55-200.57 [Reserved]

§200.58 Qualifications of paraprofes-
sionals.

(a) Applicability. (1) An LEA must en-
sure that each paraprofessional who is
hired by the LEA and who works in a
program supported with funds under
subpart A of this part meets the re-
quirements in paragraph (b) of this sec-
tion and, except as provided in para-
graph (e) of this section, the require-
ments in either paragraph (c) or (d) of
this section.

(2) For the purpose of this section,
the term ‘‘paraprofessional”’—

34 CFR Ch. Il (7-1-23 Edition)

(i) Means an individual who provides
instructional support consistent with
§200.59; and

(ii) Does not include individuals who
have only non-instructional duties
(such as providing technical support
for computers, providing personal care
services, or performing clerical duties).

(3) For the purpose of paragraph (a)
of this section, a paraprofessional
working in ‘‘a program supported with
funds under subpart A of this part’ is—

(i) A paraprofessional in a targeted
assisted school who is paid with funds
under subpart A of this part;

(ii) A paraprofessional in a
schoolwide program school; or

(iii) A paraprofessional employed by
an LEA with funds under subpart A of
this part to provide instructional sup-
port to a public school teacher covered
under §200.55 who provides equitable
services to eligible private school stu-
dents under §200.62.

(b) All paraprofessionals. A paraprofes-
sional covered under paragraph (a) of
this section, regardless of the para-
professional’s hiring date, must have
earned a secondary school diploma or
its recognized equivalent.

(c) New paraprofessionals. A para-
professional covered under paragraph
(a) of this section who is hired after
January 8, 2002 must have—

(1) Completed at least two years of
study at an institution of higher edu-
cation;

(2) Obtained an associate’s or higher
degree; or

(3)(i) Met a rigorous standard of qual-
ity, and can demonstrate—through a
formal State or local academic assess-
ment—knowledge of, and the ability to
assist in instructing, as appropriate—

(A) Reading/language arts, writing,
and mathematics; or

(B) Reading readiness, writing readi-
ness, and mathematics readiness.

(ii) A secondary school diploma or its
recognized equivalent is necessary, but
not sufficient, to meet the requirement
in paragraph (¢)(3)(i) of this section.

(d) Existing paraprofessionals. Each
paraprofessional who was hired on or
before January 8, 2002 must meet the
requirements in paragraph (c) of this
section no later than January 8, 2006.

(e) Exceptions. A paraprofessional
does not need to meet the requirements
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in paragraph (c) or (d) of this section if
the paraprofessional—

(1)(i) Is proficient in English and a
language other than English; and

(i1) Acts as a translator to enhance
the participation of limited English
proficient children under subpart A of
this part; or

(2) Has instructional-support duties
that consist solely of conducting pa-
rental involvement activities.

(Authority: 20 U.S.C. 6319(c)-(f))
[82 FR 31707, July 7, 2017]

§§200.59-200.60 [Reserved]

§200.61 Parents’ right to know.

(a) Information for parents. (1) At the
beginning of each school year, an LEA
that receives funds under this subpart
must notify the parents of each stu-
dent attending a title I school that the
parents may request, and the LEA will
provide the parents on request and in a
timely manner, information regarding
the professional qualifications of the
student’s classroom teachers, includ-
ing, at a minimum, the following:

(i) Whether the teacher has met
State qualification and licensing cri-
teria for the grade levels and subject
areas in which the teacher provides in-
struction.

(ii) Whether the teacher is teaching
under emergency or other provisional
status through which State qualifica-
tion or licensing criteria have been
waived.

(iii) Whether the teacher is teaching
in the field of discipline of the certifi-
cation of the teacher.

(iv) Whether the parent’s child is pro-
vided services by paraprofessionals
and, if so, their qualifications.

(2) A school that participates under
this subpart must provide to each par-
ent—

(i) Information on the level of
achievement and academic growth, if
applicable and available, of the par-
ent’s child on each of the State aca-
demic assessments required under sec-
tion 1111(b)(2) of the ESEA; and

(ii) Timely notice that the parent’s
child has been assigned, or has been
taught for four or more consecutive
weeks by, a teacher who does not meet
applicable State certification or licen-
sure requirements at the grade level

§200.61

and subject area in which the teacher
has been assigned.

(b) Testing transparency. (1) At the be-
ginning of each school year, an LEA
that receives funds under this subpart
must notify the parents of each stu-
dent attending a title I school that the
parents may request, and the LEA will
provide the parents on request in a
timely manner, information regarding
any State or LEA policy regarding stu-
dent participation in any assessments
mandated by section 1111(b)(2) of the
ESEA and by the State or LEA, which
must include a policy, procedure, or pa-
rental right to opt the child out of such
assessment, where applicable.

(2) Each LEA that receives funds
under this subpart must make widely
available through public means (in-
cluding by posting in a clear and easily
accessible manner on the LEA’s
website and, where practicable, on the
website of each school served by the
LEA) for each grade served by the
LEA, information on each assessment
required by the State to comply with
section 1111 of the ESEA, other assess-
ments required by the State, and,
where such information is available
and feasible to report, assessments re-
quired districtwide by the LEA, con-
sistent with section 1112(e)(2)(B)—(C) of
the ESEA.

(c) Language Instruction for English
learners—(1) Notice. (i) An LEA using
funds under this subpart or title III of
the ESEA to provide a language in-
struction educational program as de-
termined under title IIT must, not later
than 30 days after the beginning of the
school year unless paragraph (c)(1)(ii)
of this section applies, inform parents
of an English learner identified for par-
ticipation or participating in such a
program of the information in section
1112(e)(3)(A) of the ESEA.

(ii) For a child who has not been
identified as an English learner prior
to the beginning of the school year but
is identified as an English learner dur-
ing such school year, an LEA must no-
tify the child’s parents during the first
two weeks of the child being placed in
a language instruction educational pro-
gram  consistent with  paragraph
(c)(1)(i) of this section.

(2) Parental participation. An LEA re-
ceiving funds under this subpart must
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implement an effective means of out-
reach, consistent with paragraph (c)(3)
of this section, to parents of English
learners to inform parents how the par-
ents can—

(i) Be involved in the education of
their children; and

(ii) Be active participants in assist-
ing their children to—

(A) Attain English proficiency;

(B) Achieve at high levels within a
well-rounded education; and

(C) Meet the challenging State aca-
demic standards expected of all stu-
dents.

(8) Parent meetings. Implementing an
effective means of outreach under
paragraph (c)(2) of this section must in-
clude holding, and sending notice of op-
portunities for, regular meetings for
the purpose of formulating and re-
sponding to recommendations from
parents of English learners assisted
under this subpart or title III.

(4) Basis for admission or exclusion. A
student may not be admitted to, or ex-
cluded from, any federally assisted
education program on the basis of a
surname or language-minority status.

(d) Notice and format. The notice and
information provided to parents under
this section must meet the require-
ments in §200.2(e).

[84 FR 31673, July 2, 2019]

PARTICIPATION OF ELIGIBLE CHILDREN IN
PRIVATE SCHOOLS

§200.62 Responsibilities for providing
services to private school children.

(a) After timely and meaningful con-
sultation with appropriate officials of
private schools, an LEA must—

(1) In accordance with §§200.62
through 200.67 and section 1117 of the
ESEA, provide, individually or in com-
bination, as requested by private
school officials to best meet the needs
of eligible children, special educational
services, instructional services (includ-
ing evaluations to determine the
progress being made in meeting such
students’ academic needs), counseling,
mentoring, one-on-one tutoring, or
other benefits under this subpart (such
as dual or concurrent enrollment, edu-
cational radio and television, computer
equipment and materials, other tech-
nology, and mobile educational serv-
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ices and equipment) that address their
needs, on an equitable basis and in a
timely manner, to eligible children
who are enrolled in private elementary
and secondary schools; and

(2) Ensure that teachers and families
of participating private school children
participate, on an equitable basis, in
accordance with §200.65 in services and
activities developed pursuant to sec-
tion 1116 of the ESEA.

(b)(1) Eligible private school children
are children who—

(i) Reside in participating public
school attendance areas of the LEA, re-
gardless of whether the private school
they attend is located in the LEA; and

(ii) Meet the criteria in section
1115(c) of the ESEA.

(2) Among the eligible private school
children, the LEA must select children
to participate, consistent with §200.64.

(c) The services and other benefits an
LEA provides under this section must
be secular, neutral and nonideological.

[82 FR 31709, July 7, 2017, as amended at 84
FR 31674, July 2, 2019]

§200.63 Consultation.

(a) In order to have timely and mean-
ingful consultation, an LEA must con-
sult with appropriate officials of pri-
vate schools during the design and de-
velopment of the LEA’s program for el-
igible private school children, as well
as their teachers and families under
§200.65. The goal of consultation is
reaching agreement on how to provide
equitable and effective programs for el-
igible private school children, and the
results of that agreement must be
transmitted to the ombudsman des-
ignated under §200.68.

(b) At a minimum, the LEA must
consult on the following:

(1) How the LEA will identify the
needs of eligible private school chil-
dren.

(2) What services the LEA will offer
to eligible private school children.

(3) How and when the LEA will make
decisions about the delivery of serv-
ices.

(4) How, where, and by whom the
LEA will provide services to eligible
private school children.

(5) How the LEA will assess academi-
cally the services to eligible private
school children in accordance with
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§200.10, and how the LEA will use the
results of that assessment to improve
Title I services.

(6) The size and scope of the equitable
services that the LEA will provide to
eligible private school children, and,
consistent with §200.64(a), the propor-
tion of funds that the LEA will allo-
cate for these services, and how the
LEA determines that proportion of
funds.

(7) The method or sources of data
that the LEA will use under §200.64(a)
to determine the number of private
school children from low-income fami-
lies residing in participating public
school attendance areas, including
whether the LEA will extrapolate data
if a survey is used.

(8) Whether the LEA will provide
services directly or through a separate
government agency, consortium, enti-
ty, or third-party contractor.

(9) Whether to provide equitable serv-
ices to eligible private school chil-
dren—

(i) By creating a pool or pools of
funds with all of the funds allocated
under §200.64(a)(2) based on all the chil-
dren from low-income families in a par-
ticipating school attendance area who
attend private schools; or

(ii) In a participating school attend-
ance area who attend private schools
with the proportion of funds allocated
under §200.64(a)(2) based on the number
of children from low-income families
who attend private schools.

(10) When, including the approximate
time of day, the LEA will provide serv-
ices.

(11) Whether the LEA will consoli-
date and use funds under subpart A of
this part with eligible funds available
for services to private school children
under applicable programs, as defined
in section 8501(b)(1) of the ESEA, to
provide services to eligible private
school children.

(12) The equitable services the LEA
will provide to teachers and families of
participating private school children.

(c)(1) Consultation by the LEA
must—

(i) Include meetings of the LEA and
appropriate officials of the private
schools; and

(ii) Occur before the LEA makes any
decision that affects the opportunity of

§200.63

eligible private school children to par-
ticipate in Title I programs.

(2) The LEA must meet with officials
of the private schools throughout the
implementation and assessment of the
Title I services.

(d)(1) Consultation must include—

(i) A discussion of service delivery
mechanisms the LEA can use to pro-
vide equitable services to eligible pri-
vate school children; and

(ii) A thorough consideration and
analysis of the views of the officials of
the private schools on the provision of
services through a contract with a
third-party provider.

(2) If the LEA disagrees with the
views of the officials of the private
schools on the provision of services
through a contract, the LEA must pro-
vide in writing to the officials of the
private schools the reasons why the
LEA chooses not to use a contractor.

(e)(1)A) The LEA must maintain in
its records and provide to the SEA a
written affirmation, signed by officials
of each private school with partici-
pating children or appropriate private
school representatives, that the re-
quired consultation has occurred.

(ii) The LEA’s written affirmation
must provide the option for private
school officials to indicate their belief
that timely and meaningful consulta-
tion has not occurred or that the pro-
gram design is not equitable with re-
spect to eligible private school chil-
dren.

(2) If the officials of the private
schools do not provide the affirmations
within a reasonable period of time, the
LEA must submit to the SEA docu-
mentation that the required consulta-
tion occurred.

(f)(1) An official of a private school
has the right to complain to the SEA
that the LEA did not—

(i) Engage in timely and meaningful
consultation;

(ii) Consider the views of the official
of the private school; or

(iii) Make a decision that treats the
private school students equitably.

(2) If a private school official wishes
to file a complaint, the official must
provide the basis of the noncompliance
by the LEA to the SEA and the LEA
must forward the appropriate docu-
mentation to the SEA.
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(3) An SEA must provide equitable
services directly or through contracts
with public or private agencies, organi-
zations, or institutions if the appro-
priate private school officials have—

(i) Requested that the SEA provide
such services directly; and

(ii) Demonstrated that the LEA has
not met the requirements of §§200.62
through 200.67 in accordance with the
SEA’s procedures for making such a re-
quest.

[82 FR 31709, July 7, 2017, as amended at 84
FR 31674, July 2, 2019]

§200.64 Factors for determining equi-
table participation of private school
children.

(a) Equal expenditures. (1) Funds ex-
pended by an LEA under this subpart
for services for eligible private school
children in the aggregate must be
equal to the proportion of funds gen-
erated by private school children from
low-income families who reside in par-
ticipating public school attendance
areas under paragraph (a)(2) of this sec-
tion.

(2) An LEA must determine the pro-
portional share of funds available for
services for eligible private school chil-
dren based on the total amount of
funds received by the LEA under sub-
part 2 of part A of title I of the ESEA
prior to any allowable expenditures or
transfers by the LEA.

(3)(i) To obtain a count of private
school children from low-income fami-
lies who reside in participating public
school attendance areas, the LEA
may—

(A) Use the same poverty data the
LEA uses to count public school chil-
dren;

(B)(1) Use comparable poverty data
from a survey of families of private
school students that, to the extent pos-
sible, protects the families’ identity;
and

(2) Extrapolate data from the survey
based on a representative sample if
complete actual data are unavailable;

(C) Use comparable poverty data
from a different source, such as schol-
arship applications;

(D) Apply the low-income percentage
of each participating public school at-
tendance area to the number of private
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school children who reside in that
school attendance area; or

(E) Use an equated measure of low in-
come correlated with the measure of
low income used to count public school
children.

(ii) An LEA may count private school
children from low-income families
every year or every two years.

(iii) After timely and meaningful
consultation in accordance with
§200.63, the LEA shall have the final
authority in determining the method
used to calculate the number of private
school children from low-income fami-
lies.

(4) An SEA must provide notice in a
timely manner to appropriate private
school officials in the State of the allo-
cation of funds for educational services
and other benefits that LEAs have de-
termined are available for eligible pri-
vate school children.

(56) An LEA must obligate funds gen-
erated to provide equitable services for
eligible private school children in the
fiscal year for which the funds are re-
ceived by the LEA.

(b) Services on an equitable basis. (1)
The services that an LEA provides to
eligible private school children must be
equitable in comparison to the services
and other benefits that the LEA pro-
vides to public school children partici-
pating under subpart A of this part.

(2) Services are equitable if the
LEA—

(i) Addresses and assesses the specific
needs and educational progress of eligi-
ble private school children on a com-
parable basis as public school children;

(ii) Meets the equal expenditure re-
quirements under paragraph (a) of this
section; and

(iii) Provides private school children
with an opportunity to participate
that—

(A) Is equitable to the opportunity
provided to public school children; and

(B) Provides reasonable promise of
the private school children achieving
the high levels called for by the State’s
student academic achievement stand-
ards or equivalent standards applicable
to the private school children.

(3)(i) The LEA may provide services
to eligible private school children ei-
ther directly or through arrangements
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with another LEA or a third-party pro-
vider.

(ii) If the LEA contracts with a third-
party provider—

(A) The provider must be independent
of the private school; and

(B) The contract must be under the
control and supervision of the LEA.

(4) After timely and meaningful con-
sultation under §200.63, the LEA must
make the final decisions with respect
to the services it will provide to eligi-
ble private school children.

[82 FR 31709, July 7, 2017, as amended at 84
FR 31675, July 2, 2019]

§200.65 Determining equitable partici-
pation of teachers and families of
participating private school chil-
dren.

(a) From the proportional share re-
served for equitable services under
§200.77(d), an LEA shall ensure that
teachers and families of participating
private school children participate on
an equitable basis in services and ac-
tivities under this subpart.

(b) After consultation with appro-
priate private school officials, the LEA
must provide services and activities
under paragraph (a) of this section ei-
ther—

(1) In conjunction with the LEA’s
services and activities for teachers and
families; or

(2) Independently.

[84 FR 31675, July 2, 2019]

§200.66 Requirements to ensure that
funds do not benefit a private
school.

(a) An LEA must use funds under
subpart A of this part to provide serv-
ices that supplement, and in no case
supplant, the services that would, in
the absence of Title I services, be avail-
able to participating private school
children.

(b)(1) The LEA must use funds under
subpart A of this part to meet the spe-
cial educational needs of participating
private school children.

(2) The LEA may not use funds under
subpart A of this part for—

(i) The needs of the private school; or

§200.70

(ii) The general needs of children in
the private school.

(Authority: 20 U.S.C. 6320(a), 6321(b))
[82 FR 31710, July 7, 2017]
§200.67 Requirements concerning

property, equipment, and supplies
for the benefit of private school

children.
(a) The LEA must keep title to and
exercise continuing administrative

control of all property, equipment, and
supplies that the LEA acquires with
funds under subpart A of this part for
the benefit of eligible private school
children.

(b) The LEA may place equipment
and supplies in a private school for the
period of time needed for the program.

(c) The LEA must ensure that the
equipment and supplies placed in a pri-
vate school—

(1) Are used only for Title I purposes;
and

(2) Can be removed from the private
school without remodeling the private
school facility.

(d) The LEA must remove equipment
and supplies from a private school if—

(1) The LEA no longer needs the
equipment and supplies to provide
Title I services; or

(2) Removal is necessary to avoid un-
authorized use of the equipment or sup-
plies for other than Title I purposes.

(e) The LEA may not use funds under
subpart A of this part for repairs,
minor remodeling, or construction of
private school facilities.

[82 FR 31710, July 7, 2017]

§200.68 Ombudsman.

To help ensure equity for eligible pri-
vate school children, teachers, and
other educational personnel, an SEA
must designate an ombudsman to mon-
itor and enforce the requirements in
§§200.62 through 200.67.

[84 FR 31675, July 2, 2019]
§200.69 [Reserved]
ALLOCATIONS TO LEAS

§200.70 Allocation of funds to LEAs in
general.

(a) The Secretary allocates basic
grants, concentration grants, targeted
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grants, and education finance incentive
grants, through SEAs, to each eligible
LEA for which the Bureau of the Cen-
sus has provided data on the number of
children from low-income families re-
siding in the school attendance areas of
the LEA (hereinafter referred to as the
“Census list”).

(b) In establishing eligibility and al-
locating funds under paragraph (a) of
this section, the Secretary counts chil-
dren ages 5 to 17, inclusive (hereinafter
referred to as ‘‘formula children’)—

(1) From families below the poverty
level based on the most recent satisfac-
tory data available from the Bureau of
the Census;

(2) From families above the poverty
level receiving assistance under the
Temporary Assistance for Needy Fami-
lies program under Title IV of the So-
cial Security Act;

(3) Being supported in foster homes
with public funds; and

(4) Residing in local institutions for
neglected children.

(c) Except as provided in §§200.72,
200.75, and 200.100, an SEA may not
change the Secretary’s allocation to
any LEA that serves an area with a
total census population of at least
20,000 persons.

(d) In accordance with §200.74, an
SEA may use an alternative method,
approved by the Secretary, to dis-
tribute the State’s share of basic
grants, concentration grants, targeted
grants, and education finance incentive
grants to LEAs that serve an area with
a total census population of less than
20,000 persons.

(Authority: 20 U.S.C. 6333-6337)
[82 FR 31710, July 7, 2017]

§200.71 LEA eligibility.

(a) Basic grants. An LEA is eligible
for a basic grant if the number of for-
mula children is—

(1) At least 10; and

(2) Greater than two percent of the
LEA’s total population ages 5 to 17
years, inclusive.

(b) Concentration grants. An LEA is
eligible for a concentration grant if—

(1) The LEA is eligible for a basic
grant under paragraph (a) of this sec-
tion; and
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(2) The number of formula children
exceeds—

(i) 6,500; or

(ii) 15 percent of the LEA’s total pop-
ulation ages b to 17 years, inclusive.

(c) Targeted grants. An LEA is eligible
for a targeted grant if the number of
formula children is—

(1) At least 10; and

(2) At least five percent of the LEA’s
total population ages 5 to 17 years, in-
clusive.

(d) Education finance incentive grants.
An LEA is eligible for an education fi-
nance incentive grant if the number of
formula children is—

(1) At least 10; and

(2) At least five percent of the LEA’s
total population ages 5 to 17 years, in-
clusive.

(Authority: 20 U.S.C. 6333-6337)
[82 FR 31710, July 7, 2017]

§200.72 Procedures for adjusting allo-
cations determined by the Sec-
retary to account for eligible LEAs
not on the Census list.

(a) General. For each LEA not on the
Census list (hereinafter referred to as a
“new” LEA), an SEA must determine
the number of formula children and the
number of children ages 5 to 17, inclu-
sive, in that LEA.

(b) Determining LEA eligibility. An
SEA must determine basic grant, con-
centration grant, targeted grant, and
education finance incentive grant eligi-
bility for each new LEA and re-deter-
mine eligibility for the LEAs on the
Census list, as appropriate, based on
the number of formula children and
children ages 5 to 17, inclusive, deter-
mined in paragraph (a) of this section.

(c) Adjusting LEA allocations. An SEA
must adjust the LEA allocations cal-
culated by the Secretary to determine
allocations for eligible new LEAs based
on the number of formula children de-
termined in paragraph (a) of this sec-
tion.

(Authority: 20 U.S.C. 6333-6337)

[82 FR 31711, July 7, 2017]

§200.73 Applicable hold-harmless pro-
visions.

(a) General. (1) Except as authorized
under paragraph (c) of this section and
§200.100(d)(2), an SEA may not reduce
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the allocation of an eligible LEA below
the hold-harmless amounts established
under paragraph (a)(4) of this section.

(2) The hold-harmless protection lim-
its the maximum reduction of an
LEA’s allocation compared to the
LEA’s allocation for the preceding
year.

(3) Except as provided in §200.100(d),
an SEA must apply the hold-harmless

§200.74

requirement separately for Dbasic
grants, concentration grants, targeted
grants, and education finance incentive
grants as described in paragraph (a)(4)
of this section.

(4) Under sections 1122(¢c) and
1125A(f)(3) of the ESEA, the hold-harm-
less percentage varies based on the
LEA’s proportion of formula children,
as shown in the following table:

LEA’s number of formula children ages 5 to 17, inclu-
sive, as a percentage of its total population of children
ages 5to 17
inclusive

Hold-harmless
percentage

Applicable grant formulas

(i) 30% or more
(i) 15% or more but less than 30%
(iii) Less than 15%

95 | Basic Grants, Concentration Grants, Targeted Grants,
90 and Education Finance Incentive Grants.
85

(b) Targeted grants and education fi-
nance incentive grants. The number of
formula children used to determine the
hold-harmless percentage is the num-
ber before applying the weights de-
scribed in section 11256 and section
1125A of the ESEA.

(c) Adjustment for insufficient funds. If
the amounts made available to the
State are insufficient to pay the full
amount that each LEA is eligible to re-
ceive under paragraph (a)(4) of this sec-
tion, the SEA must ratably reduce the
allocations for all LEAs in the State to
the amount available.

(d) Eligibility for hold-harmless protec-
tion. (1) An LEA must meet the eligi-
bility requirements for a basic grant,
targeted grant, or education finance in-
centive grant under §200.71 in order for
the applicable hold-harmless provision
to apply.

(2) An LEA not meeting the eligi-
bility requirements for a concentration
grant under §200.71 must be paid its
hold-harmless amount for four con-
secutive years.

(e) Hold-harmless protection for a newly
opened or significantly expanded charter
school LEA. An SEA must calculate a
hold-harmless base for the prior year
for a newly opened or significantly ex-
panded charter school LEA that, as ap-
plicable, reflects the new or signifi-
cantly expanded enrollment of the
charter school LEA.

[82 FR 31711, July 7, 2017, as amended at 84
FR 31675, July 2, 2019]

§200.74 Use of an alternative method
to distribute grants to LEAs with
fewer than 20,000 residents.

(a) For eligible LEAs serving an area
with a total census population of less
than 20,000 persons (hereinafter re-
ferred to as ‘‘small LEAs”), an SEA
may apply to the Secretary to use an
alternative method to distribute basic
grant, concentration grant, targeted
grant, and education finance incentive
grant funds.

(b) In its application, the SEA must—

(1) Identify the alternative data it
proposes to use; and

(2) Assure that it has established a
procedure through which a small LEA
that is dissatisfied with the determina-
tion of its grant may appeal directly to
the Secretary.

(c) The SEA must base its alternative
method on population data that best
reflect the current distribution of chil-
dren from low-income families among
the State’s small LEAs and use the
same poverty measure consistently for
small LEAs across the State for all
Title I, part A programs.

(d) Based on the alternative poverty
data selected, the SEA must—

(1) Re-determine eligibility of its
small LEAs for basic grants, con-
centration grants, targeted grants, and
education finance incentive grants in
accordance with §200.71;

(2) Calculate allocations for small
LEAs in accordance with the provi-
sions of sections 1124, 1124A, 1125, and
1125A of the ESEA, as applicable; and
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(3) Ensure that each LEA receives
the hold-harmless amount to which it
is entitled under §200.73.

(e) The amount of funds available for
redistribution under each formula is
the separate amount determined by the
Secretary under sections 1124, 1124A,
1125, and 1125A of the ESEA for eligible
small LEAs after the SEA has made
the adjustments required under
§200.72(c).

(f) If the amount available for redis-
tribution to small LEAs under an al-
ternative method is not sufficient to
satisfy applicable hold-harmless re-
quirements, the SEA must ratably re-
duce all eligible small LEAs to the
amount available.

(Authority: 20 U.S.C. 6333-6337)
[82 FR 31711, July 7, 2017]

§200.75 Special procedures for allo-
cating concentration grant funds in
small States.

(a) In a State in which the number of
formula children is less than 0.25 per-
cent of the national total on January 8,
2002 (hereinafter referred to as a ‘‘small
State’’), an SEA may either—

(1) Allocate concentration grants
among eligible LEAs in the State in ac-
cordance with §§200.72 through 200.74,
as applicable; or

(2) Without regard to the allocations
determined by the Secretary—

(i) Identify those LEAs in which the
number or percentage of formula chil-
dren exceeds the statewide average
number or percentage of those chil-
dren; and

(ii) Allocate concentration grant
funds, consistent with §200.73, among
the LEAs identified in paragraph
(a)(2)(i) of this section based on the
number of formula children in each of
those LEAs.

(b) If the SEA in a small State uses
an alternative method under §200.74,
the SEA must use the poverty data ap-
proved under the alternative method to
identify those LEAs with numbers or
percentages of formula children that
exceed the statewide average number
or percentage of those children for the
State as a whole.

(Authority: 20 U.S.C. 6334(b))
[82 FR 31711, July 7, 2017]
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§200.76 [Reserved]

§200.77 Reservation of funds by an
LEA.

Before allocating funds in accordance
with §200.78, an LEA must reserve
funds as are reasonable and necessary
to—

(a) Provide services comparable to
those provided to children in partici-
pating school attendance areas and
schools to serve—

(1)(i) Homeless children and youths,
including providing educationally re-
lated support services to children in
shelters and other locations where
homeless children may live.

(ii) Funds reserved under paragraph
(a)(1)(i) of this section may be—

(A) Determined based on a needs as-
sessment of homeless children and
youths in the LEA, taking into consid-
eration the number and needs of those
children, which may be the same needs
assessment as conducted under section
723(b)(1) of the McKinney-Vento Home-
less Assistance Act; and

(B) Used to provide homeless children
and youths with services not ordinarily
provided to other students under this
subpart, including providing—

(I) Funding for the liaison designated
under section 722(g)(1)(J)({i) of the
McKinney-Vento Homeless Assistance
Act; and

(2) Transportation pursuant to sec-
tion 722(g)(1)(J)(iii) of that Act;

(2) Children in local institutions for
neglected children; and

(3) If appropriate—

(i) Children in local institutions for
delinquent children; and

(ii) Neglected and delinquent chil-
dren in community-day school pro-
grams;

(4) An LEA must determine the
amount of funds reserved under para-
graphs (a)(1)(i) and (a)(2) and (3) of this
section based on the total allocation
received by the LEA under subpart 2 of
part A of title I of the ESEA prior to
any allowable expenditures or transfers
by the LEA;

(b) Provide, where appropriate under
section 1113(c)(4) of the ESEA, finan-
cial incentives and rewards to teachers
who serve students in title I schools
identified for comprehensive support
and improvement activities or targeted
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support and improvement activities
under section 1111(d) of the ESEA for
the purpose of attracting and retaining
qualified and effective teachers;

(c) Meet the requirements for paren-
tal involvement in section 1116(a)(3) of
the ESEA;

(d) Provide and administer equitable
services in accordance with §200.64(a);

(e) Administer programs for public
school children under this subpart; and

(f) Conduct other authorized activi-
ties, such as early childhood education,
school improvement and coordinated
services.

[82 FR 31712, July 7, 2017, as amended at 84
FR 31675, July 2, 2019]

§200.78 Allocation of funds to school
attendance areas and schools.

(a)(1) After reserving funds, as appli-
cable, under §200.77, including funds for
equitable services for private school
students, their teachers, and their fam-
ilies, an LEA must allocate funds
under this subpart to school attend-
ance areas and schools, identified as el-
igible and selected to participate under
section 1113(a) or (b) of the ESEA, in
rank order on the basis of the total
number of public school children from
low-income families in each area or
school.

(2) To determine the number of chil-
dren from low-income families in a sec-
ondary school, an LEA must use—

(i) The same measure of poverty it
uses for elementary schools; or

(ii) An accurate estimate of the num-
ber of students from low-income fami-
lies by applying the average percentage
of students from low-income families
in the elementary school attendance
areas that feed into the secondary
school to the number of students en-
rolled in the secondary school if—

(A) The LEA conducts outreach to
secondary schools within the LEA to
inform the schools of the option to use
this measure; and

(B) A majority of the secondary
schools approve the use of this meas-
ure.

(3) If an LEA ranks its school attend-
ance areas and schools by grade span
groupings, the LEA may determine the
percentage of children from Ilow-in-
come families in the LEA as a whole or
for each grade span grouping.

§200.79

(b)(1) Except as provided in para-
graphs (b)(2) and (d) of this section, an
LEA must allocate to each partici-
pating school attendance area or
school an amount for each low-income
child that is at least 125 percent of the
per-pupil amount of funds the LEA re-
ceived for that year under part A, sub-
part 2 of Title I. The LEA must cal-
culate this per-pupil amount before it
reserves funds under §200.77, using the
poverty measure selected by the LEA
under section 1113(a)(5) of the ESEA.

(2) If an LEA is serving only school
attendance areas or schools in which
the percentage of children from low-in-
come families is 35 percent or more,
the LEA is not required to allocate a
per-pupil amount of at least 125 per-
cent.

(c) An LEA is not required to allo-
cate the same per-pupil amount to each
participating school attendance area or
school provided the LEA allocates
higher per-pupil amounts to areas or
schools with higher concentrations of
poverty than to areas or schools with
lower concentrations of poverty.

(d) An LEA may reduce the amount
of funds allocated under this section to
a school attendance area or school if
the area or school is spending supple-
mental State or local funds for pro-
grams that meet the requirements in
§200.79(b).

(e) If an LEA contains two or more
counties in their entirety, the LEA
must distribute to schools within each
county a share of the LEA’s total grant
that is no less than the county’s share
of the child count used to calculate the
LEA’s grant.

[82 FR 31712, July 7, 2017, as amended at 84
FR 31676, July 2, 2019]

FI1SCAL REQUIREMENTS

§200.79 Exclusion of supplemental
State and local funds from supple-
ment, not supplant and com-
parability determinations.

(a) For the purpose of determining
compliance with the supplement not
supplant requirement in section 1118(b)
and the comparability requirement in
section 1118(c) of the ESEA, a grantee
or subgrantee under this subpart may
exclude supplemental State and local
funds spent in any school attendance
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area or school for programs that meet
the intent and purposes of title I of the
ESEA.

(b) A program meets the intent and
purposes of Title I if the program ei-
ther—

(1)(i) Is implemented in a school in
which the percentage of children from
low-income families is at least 40 per-
cent;

(ii) Is designed to promote
schoolwide reform and upgrade the en-
tire educational operation of the school
to support students in their achieve-
ment toward meeting the challenging
State academic standards that all stu-
dents are expected to meet;

(iii) Is designed to meet the edu-
cational needs of all students in the
school, particularly the needs of stu-
dents who are failing, or are most at
risk of failing, to meet the challenging
State academic standards; and

(iv) Uses the State’s assessment sys-
tem under §200.2 to review the effec-
tiveness of the program; or

(2)(i) Serves only students who are
failing, or are most at risk of failing,
to meet the challenging State aca-
demic standards;

(ii) Provides supplementary services
designed to meet the special edu-
cational needs of the students who are
participating in the program to sup-
port their achievement toward meeting
the State’s student academic achieve-
ment standards; and

(iii) Uses the State’s assessment sys-
tem under §200.2 to review the effec-
tiveness of the program.

(c) The conditions in paragraph (b) of
this section also apply to supplemental
State and local funds expended under
section 1113(b)(1)(D) and 1113(c)(2)(B) of
the ESEA.

[82 FR 31713, July 7, 2017, as amended at 84
FR 31676, July 2, 2019]

Subpart B—Even Start Family
Literacy Program

§200.80 [Reserved]

Subpart C—Migrant Education
Program

SOURCE: 67 FR 71736, Dec. 2, 2002, unless
otherwise noted.
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§200.81 Program definitions.

The following definitions apply to
programs and projects operated under
this subpart:

(a) Agricultural work or employment
means the production or initial proc-
essing of raw agricultural products
such as crops, trees, dairy products,
poultry, or livestock. It consists of
work performed for wages or personal
subsistence.

(b) Consolidated Student Record means
the MDEs for a migratory child that
have been submitted by one or more
SEAs and consolidated into a single,
uniquely identified record available
through MSIX.

(¢c) Fishing work or employment means
the catching or initial processing of
fish or shellfish or the raising or har-
vesting of fish or shellfish at fish
farms. It consists of work performed
for wages or personal subsistence.

(d) [Reserved]

(e) Migrant Student Information Ex-
change (MSIX) means the nationwide
system administered by the Depart-
ment for linking and exchanging speci-
fied educational and health informa-
tion for all migratory children.

(f) Migratory agricultural worker
means an individual who made a quali-
fying move in the preceding 36 months
and, after doing so, engaged in new
temporary or seasonal employment or
personal subsistence in agriculture,
which may be dairy work or the initial
processing of raw agricultural prod-
ucts. If an individual did not engage in
such new employment soon after a
qualifying move, such individual may
be considered a migratory agricultural
worker if the individual actively
sought such new employment and has a
recent history of moves for temporary
or seasonal agricultural employment.

(g) Migratory child means a child or
youth who made a qualifying move in
the preceding 36 months as a migratory
agricultural worker or a migratory
fisher; or with, or to join, a parent or
spouse who is a migratory agricultural
worker or a migratory fisher.

(h) Migratory fisher means an indi-
vidual who made a qualifying move in
the preceding 36 months and, after
doing so, engaged in new temporary or
seasonal employment or personal sub-
sistence in fishing. If the individual did
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not engage in such new employment
soon after a qualifying move, the indi-
vidual may be considered a migratory
fisher if the individual actively sought
such new employment and has a recent
history of moves for temporary or sea-
sonal fishing employment.

(i) Minimum Data Elements (MDESs)
means the educational and health in-
formation for migratory children that
the Secretary requires each SEA that
receives a grant of MEP funds to col-
lect, maintain, and submit to MSIX,
and use under this part. MDEs may in-
clude—

(1) Immunization records and other
health information;

(2) Academic history (including par-
tial credit), credit accrual, and results
from State assessments required under
the ESEA;

(3) Other academic information es-
sential to ensuring that migratory
children achieve to high academic
standards; and

(4) Information regarding eligibility
for services under the Individuals with
Disabilities Education Act.

(j) Move or Moved means a change
from one residence to another resi-
dence that occurs due to economic ne-
cessity.

(k) MSIX Memorandum of Under-
standing (MOU) means the agreement
between the Department and an SEA
that governs the interconnection of the
State migrant student records sys-
tem(s) and MSIX, including the terms
under which the agency will abide by
the agreement based upon its review of
all relevant technical, security, and ad-
ministrative issues.

(1) MSIX Interconnection Security
Agreement means the agreement be-
tween the Department and an SEA that
specifies the technical and security re-
quirements for establishing, maintain-
ing, and operating the interconnection
between the State migrant student
records system and MSIX. The MSIX
Interconnection Security Agreement
supports the MSIX MOU and docu-
ments the requirements for connecting
the two information technology sys-
tems, describes the security controls to
be used to protect the systems and
data, and contains a topological draw-
ing of the interconnection.

§200.82

(m) Personal subsistence means that
the worker and the worker’s family, as
a matter of economic necessity, con-
sume, as a substantial portion of their
food intake, the crops, dairy products,
or livestock they produce or the fish
they catch.

(n) Qualifying work means temporary
employment or seasonal employment
in agricultural work or fishing work.

(0) Seasonal employment means em-
ployment that occurs only during a
certain period of the year because of
the cycles of nature and that, by its
nature, may not be continuous or car-
ried on throughout the year.

(p) Temporary employment means em-
ployment that lasts for a limited pe-
riod of time, usually a few months, but
no longer than 12 months. It typically
includes employment where the em-
ployer states that the worker was hired
for a limited time frame; the worker
states that the worker does not intend
to remain in that employment indefi-
nitely; or the SEA has determined on
some other reasonable basis that the
employment is temporary. The defini-
tion includes employment that is con-
stant and available year-round only if,
within 18 months after the effective
date of this regulation and at least
once every three years thereafter, the
SEA documents that, given the nature
of the work, of those workers whose
children were previously determined to
be eligible based on the State’s prior
determination of the temporary nature
of such employment (or the children
themselves if they are the workers),
virtually no workers remained em-
ployed by the same employer more
than 12 months.

[73 FR 44123, July 29, 2008, as amended at 81
FR 28970, May 10, 2016; 83 FR 42440, Aug. 22,
2018; 84 FR 31676, July 2, 2019]

§200.82 Use of program funds for
unique program function costs.

An SEA may use the funds available
from its State Migrant Education Pro-
gram (MEP) to carry out other admin-
istrative activities, beyond those al-
lowable under §200.100(b)(4), that are
unique to the MEP, including those
that are the same or similar to admin-
istrative activities performed by LEAs
in the State under subpart A of this
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part. These activities include but are
not limited to—

(a) Statewide identification and re-
cruitment of eligible migratory chil-
dren;

(b) Interstate and intrastate coordi-
nation of the State MEP and its local
projects with other relevant programs
and local projects in the State and in
other States;

(c) Procedures for providing for edu-
cational continuity for migratory chil-
dren through the timely transfer of
educational and health records, beyond
that required generally by State and
local agencies;

(d) Collecting and using information
for accurate distribution of subgrant
funds;

(e) Development of a statewide needs
assessment and a comprehensive State
plan for MEP service delivery;

(f) Supervision of instructional and
support staff;

(g) Establishment and implementa-
tion of a State parent advisory council;
and

(h) Conducting an evaluation of the
effectiveness of the State MEP.

(Authority: 20 U.S.C. 6392, 6571)

[67 FR 71736, Dec. 2, 2002; 68 FR 19152, Apr. 18,
2003]

§200.83 Responsibilities of SEAs to im-
plement projects through a com-
prehensive needs assessment and a
comprehensive State plan for serv-
ice delivery.

(a) An SEA that receives a grant of
MEP funds must develop and update a
written comprehensive State plan for
service delivery based on a current
statewide needs assessment that, at a
minimum, has the following compo-
nents:

(1) Performance targets. The plan must
specify—

(i) Performance targets that the
State has adopted for all children in
reading and mathematics achievement,
high school graduation, and the num-
ber of school dropouts, as well as the
State’s performance targets, if any, for
school readiness; and

(ii) Any other performance targets
that the State has identified for migra-
tory children.

34 CFR Ch. Il (7-1-23 Edition)

(2) Needs assessment. The plan must
include an identification and assess-
ment of—

(i) The unique educational needs of
migratory children that result from
the children’s migratory lifestyle; and

(ii) Other needs of migratory stu-
dents that must be met in order for mi-
gratory children to participate effec-
tively in school.

(3) Measurable program outcomes. The
plan must include the measurable pro-
gram outcomes (i.e., objectives) that a
State’s migrant education program
will produce to meet the identified
unique needs of migratory children and
help migratory children achieve the
State’s performance targets identified
in paragraph (a)(1) of this section.

(4) Service delivery. The plan must de-
scribe the strategies that the SEA will
pursue on a statewide basis to achieve
the measurable program outcomes in
paragraph (a)(3) of this section by ad-
dressing—

(i) The unique educational needs of
migratory children consistent with
paragraph (a)(2)(i) of this section; and

(ii) Other needs of migratory children
consistent with paragraph (a)(2)(ii) of
this section.

(5) Ewvaluation. The plan must de-
scribe how the State will evaluate the
effectiveness of its program.

(b) The SEA must develop its com-
prehensive State plan for service deliv-
ery in consultation with the State par-
ent advisory council or, for SEAs not
operating programs for one school year
in duration, in consultation with the
parents of migratory children. This
consultation must be in a format and
language that the parents understand.

(c) Each SEA receiving MEP funds
must ensure that its local operating
agencies comply with the comprehen-
sive State plan for service delivery.

(Approved by the Office of Management and
Budget under control number 1810-0662)

[67 FR 71736, Dec. 2, 2002, as amended at 68
FR 19152, Apr. 18, 2003; 73 FR 44124, July 29,
2008; 84 FR 31677, July 2, 2019]
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§200.84 Responsibilities for evaluating
the effectiveness of the MEP and
using evaluations to improve serv-
ices to migratory children.

(a) Each SEA must determine the ef-
fectiveness of its MEP through a writ-
ten evaluation that measures the im-
plementation and results achieved by
the program against the State’s per-
formance targets in §200.83(a)(1), par-
ticularly for those students who have
priority for service as defined in sec-
tion 1304(d) of the ESEA.

(b) SEAs and local operating agencies
receiving MEP funds must use the re-
sults of the evaluation carried out by
an SEA under paragraph (a) of this sec-
tion to improve the services provided
to migratory children.

(Authority: 20 U.S.C. 6394)
[81 FR 28970, May 10, 2016]

§200.85 Responsibilities of SEAs for
the electronic exchange through
MSIX of specified educational and
health information of migratory
children.

(a) MSIX State record system and data
exchange requirements. In order to re-
ceive a grant of MEP funds, an SEA
must collect, maintain, and submit to
MSIX MDEs and otherwise exchange
and use information on migratory chil-
dren in accordance with the require-
ments of this section. Failure of an
SEA to do so constitutes a failure
under section 454 of the General Edu-
cation Provisions Act, 20 U.S.C. 1234c,
to comply substantially with a require-
ment of law applicable to the funds
made available under the MEP.

(b) MSIX data submission require-
ments—(1) General. (i) In order to sat-
isfy the requirements of paragraphs
(b)(2) and (3) of this section, an SEA
that receives a grant of MEP funds
must submit electronically to MSIX
the MDEs applicable to the child’s age
and grade level. An SEA must collect
and submit the MDEs applicable to the
child’s age and grade level, regardless
of the type of school in which the child
is enrolled (e.g., public, private, or
home school), or whether a child is en-
rolled in any school.

(ii) For migratory children who are
or were enrolled in private schools, the
SEA meets its responsibility under
paragraph (b)(1)(i) of this section for

§200.85

collecting MDEs applicable to the
child’s age and grade level by advising
the parent of the migratory child, or
the migratory child if the child is
emancipated, of the necessity of re-
questing the child’s records from the
private school, and by facilitating the
parent or emancipated child’s request
to the private school that it provide all
necessary information from the child’s
school records—

(A) Directly to the parent or emanci-
pated child, in which case the SEA
must follow up directly with the parent
or child; or

(B) To the SEA, or a specific local op-
erating agency, for forwarding to
MSIX, in which case the SEA must fol-
low up with the parent, emancipated
child, or the private school to make
sure that the records requested by the
parent or emancipated child have been
forwarded.

(iii) For migratory children who are
or were enrolled in home schools, the
SEA meets its responsibility under
paragraph (b)(1)(i) of this section for
collecting MDEs applicable to the
child’s age and grade level by request-
ing these records, either directly or
through a local operating agency, di-
rectly from the parent or emancipated
child.

(2) Start-up data submissions. No later
than 90 calendar days after the effec-
tive date of these regulations, an SEA
must collect and submit to MSIX each
of the MDEs described in paragraph
(b)(1)(@) of this section applicable to the
child’s age and grade level for every
migratory child who is eligible to re-
ceive MEP services in the State on the
effective date of these regulations,
other than through continuation of
services provided under section 1304(e)
of the ESEA.

(3) Subsequent data submissions. An
SEA must comply with the following
timelines for subsequent data submis-
sions throughout the entire calendar
year whether or not local operating
agencies or LEAs in the State are
closed for summer or intersession peri-
ods.

(i) Migratory children for whom an SEA
has approved a new Certificate of Eligi-
bility. For every migratory child for
whom an SEA approves a new Certifi-
cate of Eligibility under §200.89(c) after
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the effective date of these regula-
tions—

(A) An SEA must collect and submit
to MSIX the MDEs described in para-
graph (b)(1)(i) of this section within 10
working days of approving a new Cer-
tificate of Eligibility for the migratory
child. The SEA is not required to col-
lect and submit MDEs in existence be-
fore its approval of a new Certificate of
Eligibility for the child except as pro-
vided in paragraph (b)(3)(i)(B) of this
section; and

(B) An SEA that approves a new Cer-
tificate of Eligibility for a secondary
school-aged migratory child must
also—

(1) Collect and submit to MSIX with-
in 10 working days of approving a new
Certificate of Eligibility for the child
MDESs from the most recent secondary
school in that State attended pre-
viously by the migratory child; and

(2) Notify MSIX within 30 calendar
days if one of its local operating agen-
cies obtains records from a secondary
school attended previously in another
State by the migratory child.

(ii) End of term submissions. (A) With-
in 30 calendar days of the end of an
LEA’s or local operating agency’s fall,
spring, summer, or intersession terms,
an SEA must collect and submit to
MSIX all MDE updates and newly
available MDEs for migratory children
who were eligible for the MEP during
the term and for whom the SEA sub-
mitted data previously under para-
graph (b)(2) or (b)(3)(i) of this section.

(B) When a migratory child’s MEP
eligibility expires before the end of a
school year, an SEA must submit all
MDE updates and newly available
MDEs for the child through the end of
the school year.

(iii) Change of residence submissions.
(A) Within four working days of receiv-
ing notification from MSIX that a mi-
gratory child in its State has changed
residence to a new local operating
agency within the State or another
SEA has approved a new Certificate of
Eligibility for a migratory child, an
SEA must collect and submit to MSIX
all new MDEs and MDE updates that
have become available to the SEA or
one of its local operating agencies
since the SEA’s last submission of
MDEs to MSIX for the child.

34 CFR Ch. Il (7-1-23 Edition)

(B) An SEA or local operating agency
that does not yet have a new MDE or
MDE update for a migratory child
when it receives a change of residence
notification from MSIX must submit
the MDE to MSIX within four working
days of the date that the SEA or one of
its local operating agencies obtains the
MDE.

(c) Use of Consolidated Student
Records. In order to facilitate school
enrollment, grade and course place-
ment, accrual of high school credits,
and participation in the MEP, each
SEA that receives a grant of MEP
funds must—

(1) Use, and require each of its local
operating agencies to use, the Consoli-
dated Student Record for all migratory
children who have changed residence to
a new school district within the State
or in another State;

(2) Encourage LEAs that are not
local operating agencies receiving MEP
funds to use the Consolidated Student
Record for all migratory children de-
scribed in paragraph (c)(1) of this sec-
tion; and

(3) Establish procedures, develop and
disseminate guidance, and provide
training in the use of Consolidated Stu-
dent Records to SEA, local operating
agency, and LEA personnel who have
been designated by the SEA as author-
ized MSIX users under paragraph (f)(2)
of this section.

(d) MSIX data quality. BEach SEA that
receives a grant of MEP funds must—

(1) Use, and require each of its local
operating agencies to use, reasonable
and appropriate methods to ensure
that all data submitted to MSIX are
accurate and complete; and

(2) Respond promptly, and ensure
that each of its local operating agen-
cies responds promptly, to any request
by the Department for information
needed to meet the Department’s re-
sponsibility for the accuracy and com-
pleteness of data in MSIX in accord-
ance with the Privacy Act of 1974, as
amended, 5 U.S.C. b5b2a(e)(6) and
(8)(A)(C) or (D).

(e) Procedures for MSIX data correction
by parents, guardians, and migratory
children. Each SEA that receives a
grant of MEP funds must establish and
implement written procedures that
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allow a parent or guardian of a migra-
tory child, or a migratory child, to ask
the SEA to correct or determine the
correctness of MSIX data. An SEA’s
written procedures must meet the fol-
lowing minimum requirements:

(1) Response to parents, guardians, and
migratory children. (i) Within 30 cal-
endar days of receipt of a data correc-
tion request from a parent, guardian,
or migratory child, an SEA must—

(A) Send a written or electronic ac-
knowledgement to the requester;

(B) Investigate the request;

(C) Decide whether to revise the data
as requested; and

(D) Send the requester a written or
electronic notice of the SEA’s decision.

(ii) If an SEA determines that data it
submitted previously to MSIX should
be corrected, the SEA must submit the
revised data to MSIX within four work-
ing days of its decision to correct the
data. An SEA is not required to notify
MSIX if it decides not to revise the
data as requested.

(iii)(A) If a parent, guardian, or mi-
gratory child requests that an SEA
correct or determine the correctness of
data that was submitted to MSIX by
another SEA, within four working days
of receipt of the request, the SEA must
send the data correction request to the
SEA that submitted the data to MSIX.

(B) An SEA that receives an MSIX
data correction request from another
SEA under this paragraph must re-
spond as if it received the data correc-
tion request directly from the parent,
guardian, or migratory child.

(2) Response to SEAs. An SEA or local
operating agency that receives a re-
quest for information from an SEA
that is responding to a parent’s, guard-
ian’s, or migratory child’s data correc-
tion request under paragraph (e)(1) of
this section must respond in writing
within ten working days of receipt of
the request.

(3) Response to the Department. An
SEA must respond in writing within
ten working days to a request from the
Department for information needed by
the Department to respond to an indi-
vidual’s request to correct or amend a
Consolidated Student Record under the
Privacy Act of 1974, as amended, 5
U.S.C. 552a(d)(2) and 34 CFR 5b.7.

§200.87

(f) MSIX data protection. Each SEA
that receives a grant of MEP funds
must—

(1) Enter into and carry out its re-
sponsibilities in accordance with an
MSIX MOU, an MSIX Interconnection
Security Agreement, and other infor-
mation technology agreements re-
quired by the Secretary in accordance
with applicable Federal requirements;

(2) Establish and implement written
procedures to protect the integrity, se-
curity, and confidentiality of Consoli-
dated Student Records, whether in
electronic or print format, through ap-
propriate administrative, technical,
and physical safeguards established in
accordance with the MSIX MOU and
MSIX Interconnection Security Agree-
ment. An SEA’s written procedures
must include, at a minimum, reason-
able methods to ensure that—

(3) Require all authorized users to
complete the User Application Form
approved by the Secretary before pro-
viding them access to MSIX. An SEA
may also develop its own documenta-
tion for approving user access to MSIX
provided that it contains the same in-
formation as the User Application
Form approved by the Secretary; and

(4) Retain the documentation re-
quired for approving user access to
MSIX for three years after the date the
SEA terminates the user’s access.

[81 FR 28970, May 10, 2016, as amended at 84
FR 31677, July 2, 2019]

EFFECTIVE DATE NOTE: At 81 FR 28970, May
10, 2016, §200.85 was revised. This section con-
tains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

§200.86 Use of MEP funds in
schoolwide projects.
Funds available under part C of Title
I of the ESEA may be used in a
schoolwide program subject to the re-
quirements of §200.29(c)(1).

(Authority: 20 U.S.C. 6396)

[67 FR 71736, Dec. 2, 2002; 68 FR 19152, Apr. 18,

2003]

§200.87 Responsibilities for participa-
tion of children in private schools.

An SEA and its operating agencies
must conduct programs and projects

427



§200.88

under this subpart in a manner con-
sistent with the basic requirements of
section 8501 of the ESEA.

[67 FR 71736, Dec. 2, 2002, as amended at 84
FR 31677, July 2, 2019]

§200.88 Exclusion of supplemental
State and local funds from supple-
ment, not supplant and com-
parability determinations.

(a) For purposes of determining com-
pliance with the comparability require-
ment in section 1118(c) and the supple-
ment, not supplant requirement in sec-
tion 1118(b) of the ESEA, a grantee or
subgrantee under part C of title I of the
ESEA may exclude supplemental State
and local funds expended in any school
attendance area or school for carrying
out special programs that meet the in-
tent and purposes of part C of title I.

(b) Before funds for a State and local
program may be excluded for purposes
of these requirements, the SEA must
make an advance written determina-
tion that the program meets the intent
and purposes of part C of Title I.

(c) A program meets the intent and
purposes of part C of Title I if it meets
the following requirements:

(1) The program is specifically de-
signed to meet the unique educational
needs of migratory children, as defined
in section 1309(3) of the ESEA.

(2) The program is based on perform-
ance targets related to educational
achievement that are similar to those
used in programs funded under part C
of Title I of the ESEA, and is evaluated
in a manner consistent with those pro-
gram targets.

(3) The grantee or subgrantee keeps,
and provides access to, records that en-
sure the correctness and verification of
these requirements.

(4) The grantee monitors program
performance to ensure that these re-
quirements are met.

(Approved by the Office of Management and
Budget under control number 1810-0662)

[67 FR 71736, Dec. 2, 2002; 68 FR 19152, Apr. 18,
2003; 84 FR 31677, July 2, 2019]

§200.89 Re-interviewing; eligibility
documentation; and quality control.

(a) [Reserved]
(b) Responsibilities of SEAs for re-inter-
viewing to ensure the eligibility of chil-
dren under the MEP—(1) Retrospective re-
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interviewing. (i) As a condition for the
continued receipt of MEP funds in FY
2006 and subsequent years, an SEA
under a corrective action issued by the
Secretary under paragraph (b)(2)(vii) or
(d)(7) of this section must, as required
by the Secretary—

(A) Conduct a statewide re-inter-
viewing process consistent with para-
graph (b)(1)(ii) of this section; and

(B) Consistent with paragraph
(b)(1)(iii) of this section, report to the
Secretary on the procedures it has em-
ployed, its findings, its defect rate, and
corrective actions it has taken or will
take to avoid a recurrence of any prob-
lems found.

(ii) At a minimum, the re-inter-
viewing process must include—

(A) Selection of a sample of identi-
fied migratory children (from the child
counts of a particular year as directed
by the Secretary) randomly selected on
a statewide basis to allow the State to
estimate the statewide proportion of
eligible migratory children at a 95 per-
cent confidence level with a confidence
interval of plus or minus 5 percent.

(B) Use of independent re-inter-
viewers (i.e., interviewers who are nei-
ther SEA or local operating agency
staff members working to administer
or operate the State MEP nor any
other persons who worked on the ini-
tial eligibility determinations being
tested) trained to conduct personal
interviews and to understand and apply
program eligibility requirements; and

(C) Calculation of a defect rate based
on the number of sampled children de-
termined ineligible as a percentage of
those sampled children whose parent/
guardian was actually re-interviewed.

(iii) At a minimum, the report must
include—

(A) An explanation of the sample and
procedures used in the SEA’s re-inter-
viewing process;

(B) The findings of the re-inter-
viewing process, including the deter-
mined defect rate;

(C) An acknowledgement that the
Secretary may adjust the child counts
for 2000-2001 and subsequent years
downward based on the defect rate that
the Secretary accepts;

(D) A summary of the types of defec-
tive eligibility determinations that the

428



Ofc. of Elem. & Secondary Ed., Education

SEA identified through the re-inter-
viewing process;

(E) A summary of the reasons why
each type of defective eligibility deter-
mination occurred; and

(F) A summary of the corrective ac-
tions the SEA will take to address the
identified problems.

(2) Prospective re-interviewing. As part
of the system of quality controls iden-
tified in paragraph (d) of this section,
an SEA that receives MEP funds must
annually validate child eligibility de-
terminations from the current per-
formance reporting period (September
1 to August 31) through re-interviews
for a randomly selected sample of chil-
dren identified as migratory during the
same performance reporting period. In
conducting these re-interviews, an SEA
must—

(i) Except as specified in paragraphs
(b)(2)(A)(A) and (B) of this section, use
one or more re-interviewers who may
be SEA or local operating agency staff
members working to administer or op-
erate the State MEP, or any other per-
son trained to conduct personal inter-
views and to understand and apply pro-
gram eligibility requirements, but who
did not work on the initial eligibility
determinations being tested;

(A) At least once every three years
until September 1, 2020, SEAs must use
one or more independent re-inter-
viewers (i.e., interviewers who are nei-
ther SEA nor local operating agency
staff members working to administer
or operate the State MEP nor any
other persons who worked on the ini-
tial eligibility determinations being
tested and who are trained to conduct
personal interviews and to understand
and apply program eligibility require-
ments).

(B) Beginning September 1, 2020, an
SEA must use one or more independent
re-interviewers to validate child eligi-
bility determinations made during one
of the first three full performance re-
porting periods (September 1 through
August 31) following the effective date
of a major statutory or regulatory
change that directly impacts child eli-
gibility (as determined by the Sec-
retary). Therefore, the entire sample of
eligibility determinations to be tested
by independent re-interviewers must be
drawn from children determined to be
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eligible in a single performance period,
based on eligibility requirements that
include the major statutory or regu-
latory change.

(ii) Select a random sample of identi-
fied migratory children so that a suffi-
cient number of eligibility determina-
tions in the current performance re-
porting period are tested on a state-
wide basis or within categories associ-
ated with identified risk factors (e.g.,
experience of recruiters, size or growth
in local migratory child population, ef-
fectiveness of local quality control pro-
cedures) in order to help identify pos-
sible problems with the State’s child
eligibility determinations;

(iii) Conduct re-interviews with the
parents or guardians of the children in
the sample. States must use a face-to-
face approach to conduct these re-
interviews unless circumstances make
face-to-face re-interviews impractical
and necessitate the use of an alter-
native method such as telephone re-
interviewing;

(iv) Determine and document in writ-
ing whether the child eligibility deter-
mination and the information on which
the determination was based were true
and correct;

(v) Stop serving any children found
not to be eligible and remove them
from the data base used to compile
counts of eligible children;

(vi) Certify and report to the Depart-
ment the results of re-interviewing in
the SEA’s annual report of the number
of migratory children in the State re-
quired by the Secretary; and

(vii) Implement corrective actions or
improvements to address the problems
identified by the State (including the
identification and removal of other in-
eligible children in the total popu-
lation), and any corrective actions, in-
cluding retrospective re-interviewing,
required by the Secretary.

(c) Responsibilities of SEAs to document
the eligibility of migratory children. (1)
An SEA and its operating agencies
must use the Certificate of Eligibility
(COE) form established by the Sec-
retary to document the State’s deter-
mination of the eligibility of migra-
tory children.

(2) In addition to the form required
under paragraph (c)(1) of this section,
the SEA and its operating agencies

429



§200.90

must maintain any additional docu-
mentation the SEA requires to confirm
that each child found eligible for this
program meets all of the eligibility
definitions in section 1309 of the ESEA
and §200.81.

(3) An SEA is responsible for the ac-
curacy of all the determinations of the
eligibility of migratory children identi-
fied in the State.

(d) Responsibilities of an SEA to estab-
lish and implement a system of quality
controls for the proper identification and
recruitment of eligible migratory children.
An SEA must establish and implement
a system of quality controls for the
proper identification and recruitment
of eligible migratory children on a
statewide basis. At a minimum, this
system of quality controls must in-
clude the following components:

(1) Training to ensure that recruiters
and all other staff involved in deter-
mining eligibility and in conducting
quality control procedures know the
requirements for accurately deter-
mining and documenting child eligi-
bility under the MEP.

(2) Supervision and annual review
and evaluation of the identification
and recruitment practices of individual
recruiters.

(3) A formal process for resolving eli-
gibility questions raised by recruiters
and their supervisors and for ensuring
that this information is communicated
to all local operating agencies.

(4) An examination by qualified indi-
viduals at the SEA or local operating
agency level of each COE to verify that
the written documentation is sufficient
and that, based on the recorded data,
the child is eligible for MEP services.

(5) A process for the SEA to validate
that eligibility determinations were
properly made, including conducting
prospective re-interviewing as de-
scribed in paragraph (b)(2).

(6) Documentation that supports the
SEA’s implementation of this quality-
control system and of a record of ac-
tions taken to improve the system
where periodic reviews and evaluations
indicate a need to do so.

(7) A process for implementing cor-
rective action if the SEA finds COEs
that do not sufficiently document a
child’s eligibility for the MEP, or in re-
sponse to internal State audit findings
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and recommendations, or monitoring
or audit findings of the Secretary.

[73 FR 44124, July 29, 2008, as amended at 83
FR 42440, Aug. 22, 2018; 84 FR 31677, July 2,
2019; 84 FR 64423, Nov. 22, 2019]

Subpart D—Prevention and Inter-
vention Programs for Children
and Youth Who are Ne-
glected, Delinquent, or At-
Risk of Dropping Out

SOURCE: 67 FR 71736, Dec. 2, 2002, unless
otherwise noted.

§200.90 Program definitions.

(a) The following definition applies
to the programs authorized in part D,
subparts 1 and 2 of Title I of the ESEA:

Children and youth means the same as
“‘children” as that term is defined in
§200.103(a).

(b) The following definitions apply to
the programs authorized in part D, sub-
part 1 of Title I of the ESEA:

Institution for delinquent children and
youth means, as determined by the
SEA, a public or private residential fa-
cility that is operated primarily for the
care of children and youth who—

(i) Have been adjudicated to be delin-
quent or in need of supervision; and

(ii) Have had an average length of
stay in the institution of at least 30
days.

Institution for neglected children and
youth means, as determined by the
SEA, a public or private residential fa-
cility, other than a foster home, that is
operated primarily for the care of chil-
dren and youth who—

(i) Have been committed to the insti-
tution or voluntarily placed in the in-
stitution under applicable State law
due to abandonment, neglect, or death
of their parents or guardians; and

(ii) Have had an average length of
stay in the institution of at least 30
days.

Regular program of instruction means
an educational program (not beyond
grade 12) in an institution or a commu-
nity day program for neglected or de-
linquent children that consists of class-
room instruction in basic school sub-
jects such as reading, mathematics,
and career and technical education,
and that is supported by non-Federal
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funds. Neither the manufacture of
goods within the institution nor activi-
ties related to institutional mainte-
nance are considered classroom in-
struction.

(c) The following definition applies to
the local agency program authorized in
part D, subpart 2 of title I of the ESEA:

Locally operated correctional facility
means a facility in which persons are
confined as a result of a conviction for
a criminal offense, including persons
under 21 years of age. The term also in-
cludes a local public or private institu-
tion and community day program or
school not operated by the State that
serves delinquent children and youth.

[67 FR 71736, Dec. 2, 2002, as amended at 84
FR 31677, July 2, 2019]

§200.91 SEA counts of eligible chil-
dren.

To receive an allocation under part
D, subpart 1 of Title I of the ESEA, an
SEA must provide the Secretary with a
count of children and youth under the
age of 21 enrolled in a regular program
of instruction operated or supported by
State agencies in institutions or com-
munity day programs for neglected or
delinquent children and youth and
adult correctional institutions as spec-
ified in paragraphs (a) and (b) of this
section.

(a) Enrollment. (1) To be counted, a
child or youth must be enrolled in a
regular program of instruction for at
least—

(i) 20 hours per week if in an institu-
tion or community day program for ne-
glected or delinquent children; or

(ii) 15 hours per week if in an adult
correctional institution.

(2) The State agency must specify the
date on which the enrollment of ne-
glected or delinquent children is deter-
mined under paragraph (a)(1) of this
section, except that the date specified
must be—

(i) Consistent for all institutions or
community day programs operated by
the State agency; and

(ii) Represent a school day in the cal-
endar year preceding the year in which
funds become available.

(b) Adjustment of enrollment. The SEA
must adjust the enrollment for each in-
stitution or community day program
served by a State agency by—

§200.100

(1) Multiplying the number deter-
mined in paragraph (a) of this section
by the number of days per year the reg-
ular program of instruction operates;
and

(2) Dividing the result of paragraph
(b)(1) of this section by 180.

(c) Date of submission. The SEA must
annually submit the data in paragraph
(b) of this section no later than Janu-
ary 31.

(Approved by the Office of Management and
Budget under control number 1810-0060)

(Authority: 20 U.S.C. 6432)
§§200.92-200.99 [Reserved]

Subpart E—General Provisions

SOURCE: 67 FR 71738, Dec. 2, 2002, unless
otherwise noted.

§200.100 Reservation of funds for
school improvement, State adminis-
tration, and direct student services.

A State must reserve funds for school
improvement, and may reserve funds
for State administration and direct
student services as follows:

(a) School improvement. (1) To carry
out school improvement activities and
the State’s statewide system of tech-
nical assistance and support for LEAs
authorized under sections 1003 and
1111(d) of the ESEA, an SEA must re-
serve the greater of—

(i) Seven percent from the sum of the
amounts allocated to the State under
section 1002(a) of the ESEA; or

(ii) The sum of the total amount that
the State—

(A) Reserved for fiscal year 2016
under section 1003(a) of the ESEA as in
effect on December 9, 2015; and

(B) Received for fiscal year 2016 under
section 1003(g) of the ESEA as in effect
on December 9, 2015.

(2) For fiscal year 2018 and subse-
quent years, in reserving funds under
paragraph (a)(1) of this section, a State
may not reduce the sum of the alloca-
tions an LEA receives under subpart 2
of part A of title I of the ESEA below
the sum of the allocations the LEA re-
ceived under subpart 2 for the pre-
ceding fiscal year.

(3) If funds under section 1002(a) are
insufficient in a given fiscal year to
implement both paragraphs (a)(1) and
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(2) of this section, a State is not re-
quired to reserve the full amount re-
quired under paragraph (a)(1) of this
section.

(b) State administration.(1) An SEA
may reserve for State administrative
activities authorized in sections 1004
and 1603 of the ESEA no more than the
greater of—

(i) One percent from each of the
amounts allocated to the State or Out-
lying Area under section 1002(a), (c),
and (d) of the ESEA; or

(ii) $400,000 ($50,000 for the Outlying
Areas).

(2)(1) An SEA reserving $400,000 under
paragraph (b)(1)(ii) of this section must
reserve proportionate amounts from
each of the amounts allocated to the
State or Outlying Area under section
1002(a), but is not required to reserve
proportionate amounts from section
1002(a), (c), and (d) of the ESEA.

(ii) If an SEA reserves funds from the
amounts allocated to the State or Out-
lying Area under section 1002(c) or (d)
of the ESEA, the SEA may not reserve
from those allocations more than the
amount the SEA would have reserved if
it had reserved proportionate amounts
from section 1002(a), (c), and (d) of the
ESEA.

(3) If the sum of the amounts allo-
cated to all the States under section
1002(a), (c), and (d) of the ESEA is
greater than $14,000,000,000, an SEA
may not reserve more than one percent
of the amount the State would receive
if $14,000,000,000 had been allocated
among the States under section 1002(a),
(c), and (d) of the ESEA.

(4) An SEA may use the funds it has
reserved under paragraph (b) of this
section to perform general administra-
tive activities necessary to carry out,
at the State level, any of the programs
authorized under Title I, parts A, C,
and D of the ESEA.

(c) Direct student services. To carry
out direct student services authorized
under section 1003A of the ESEA, an
SEA may, after meaningful consulta-
tion with geographically diverse LEASs,
reserve not more than three percent of
the amounts allocated to the State
under subpart 2 of part A of title I of
the ESEA for each fiscal year.
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(d) Reservations and hold-harmless. In
reserving funds under paragraphs (b)
and (c) of this section, an SEA may—

(1) Proportionately reduce each
LEA’s total allocation received under
section 1002(a) of the ESEA while en-
suring that no LEA receives in total
less than the hold-harmless percentage
under §200.73(a)(4), except that, when
the amount remaining is insufficient to
pay all LEAs the hold-harmless
amount provided in §200.73, the SEA
shall ratably reduce each LEA’s hold-
harmless allocation to the amount
available; or

(2) Proportionately reduce each
LEA’s total allocation received under
subpart 2 of part A of title I of the
ESEA even if an LEA’s total allocation
falls below its hold-harmless percent-
age under §200.73(a)(4).

(Approved by the Office of Management and
Budget under control number 1810-0622)

[67 FR 71736, Dec. 2, 2002, as amended at 84
FR 31677, July 2, 2019]

§§200.101-200.102 [Reserved]

§200.103 Definitions.

The following definitions apply to
programs operated under this part:

(a) Child with a disability means child
with a disability, as defined in section
602(3) of the IDEA.

(b) Children means—

(1) Persons up through age 21 who are
entitled to a free public education
through grade 12; and

(2) Preschool children below the age
and grade level at which the agency
provides free public education.

(c) Fiscal year means the Federal fis-
cal year—a period beginning on Octo-
ber 1 and ending on the following Sep-
tember 30—or another 12-month period
normally used by the SEA for record-
keeping.

[67 FR 71738, Dec. 2, 2002, as amended at 72
FR 17781, Apr. 9, 2007; 84 FR 31678, July 2,
2019]

INNOVATIVE ASSESSMENT
DEMONSTRATION AUTHORITY

§200.104 Innovative assessment dem-
onstration authority.

(a) In general. (1) The Secretary may
provide a State educational agency
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(SEA), or consortium of SEAs, with au-
thority to establish and operate an in-
novative assessment system in its pub-
lic schools (hereinafter referred to as
“innovative assessment demonstration
authority”).

(2) An SEA or consortium of SEAs
may implement the innovative assess-
ment demonstration authority during
its demonstration authority period
and, if applicable, extension or waiver
period described in §200.108(a) and (c),
after which the Secretary will either
approve the system for statewide use
consistent with §200.107 or withdraw

the authority consistent with
§200.108(Db).
(b) Definitions. For purposes of

§§200.104 through 200.108—

(1) Affiliate member of a consortium
means an SEA that is formally associ-
ated with a consortium of SEAs that is
implementing the innovative assess-
ment demonstration authority, but is
not yet a full member of the consor-
tium because it is not proposing to use
the consortium’s innovative assess-
ment system under the demonstration
authority, instead of, or in addition to,
its statewide assessment under section
1111(b)(2) of the Elementary and Sec-
ondary Education Act of 1965, as
amended by the Every Student Suc-
ceeds Act (hereinafter ‘‘the Act’) for
purposes of accountability and report-
ing under sections 1111(c) and 1111(h) of
the Act.

(2) Demonstration authority period re-
fers to the period of time over which an
SEA, or consortium of SEAs, is author-
ized to implement the innovative as-
sessment demonstration authority,
which may not exceed five years and
does not include the extension or waiv-
er period under §200.108. An SEA must
use its innovative assessment system
in all participating schools instead of,
or in addition to, the statewide assess-
ment under section 1111(b)(2) of the Act
for purposes of accountability and re-
porting under section 1111(c) and
1111(h) of the Act in each year of the
demonstration authority period.

(3) Innovative assessment system means
a system of assessments, which may in-
clude any combination of general as-
sessments or alternate assessments
aligned with alternate academic
achievement standards, in reading/lan-
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guage arts, mathematics, or science ad-
ministered in at least one required
grade under §200.5(a)(1) and section
1111(b)(2)(B)(v) of the Act that—

(i) Produces—

(A) An annual summative determina-
tion of each student’s mastery of
grade-level content standards aligned
to the challenging State academic
standards under section 1111(b)(1) of
the Act; or

(B) In the case of a student with the
most significant cognitive disabilities
assessed with an alternate assessment
aligned with alternate academic
achievement standards under section
1111(b)(1)(E) of the Act and aligned
with the State’s academic content
standards for the grade in which the
student is enrolled, an annual
summative determination relative to
such alternate academic achievement
standards for each such student; and

(ii) May, in any required grade or
subject, include one or more of the fol-
lowing types of assessments:

(A) Cumulative year-end
ments.

(B) Competency-based assessments.

(C) Instructionally embedded assess-
ments.

(D) Interim assessments.

(B) Performance-based assessments.

(F) Another innovative assessment
design that meets the requirements
under §200.105(b).

(4) Participating LEA means a local
educational agency (LEA) in the State
with at least one school participating
in the innovative assessment dem-
onstration authority.

(5) Participating school means a public
school in the State in which the inno-
vative assessment system is adminis-
tered under the innovative assessment
demonstration authority instead of, or
in addition to, the statewide assess-
ment under section 1111(b)(2) of the Act
and where the results of the school’s
students on the innovative assessment
system are used by its State and LEA
for purposes of accountability and re-
porting under section 1111(c) and
1111(h) of the Act.

(c) Peer review of applications. (1) An
SEA or consortium of SEAs seeking in-
novative assessment demonstration au-
thority under paragraph (a) of this sec-
tion must submit an application to the

assess-
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Secretary that demonstrates how the
applicant meets all application re-
quirements under §200.105 and that ad-
dresses all selection criteria under
§200.106.

(2) The Secretary uses a peer review
process, including a review of the
SEA’s application to determine that it
meets or will meet each of the require-
ments under §200.105 and sufficiently
addresses each of the selection criteria
under §200.106, to inform the Sec-
retary’s decision of whether to award
the innovative assessment demonstra-
tion authority to an SEA or consor-
tium of SEAs. Peer review teams con-
sist of experts and State and local
practitioners who are knowledgeable
about innovative assessment systems,
including—

(i) Individuals with past experience
developing innovative assessment and
accountability systems that support
all students and subgroups of students
described in section 1111(c)(2) of the
Act (e.g., psychometricians, measure-
ment experts, researchers); and

(ii) Individuals with experience im-
plementing such innovative assessment
and accountability systems (e.g., State
and local assessment directors, edu-
cators).

(3)(1) If points or weights are assigned
to the selection criteria under §200.106,
the Secretary will inform applicants in
the application package or a notice
published in the FEDERAL REGISTER
of—

(A) The total possible score for all of
the selection criteria under §200.106;
and

(B) The assigned weight or the max-
imum possible score for each criterion
or factor under that criterion.

(ii) If no points or weights are as-
signed to the selection criteria and se-
lected factors under §200.106, the Sec-
retary will evaluate each criterion
equally and, within each criterion,
each factor equally.

(d) Initial demonstration period. (1) The
initial demonstration period is the first
three years in which the Secretary
awards at least one SEA, or consor-
tium of SEAs, innovative assessment
demonstration authority, concluding
with publication of the progress report
described in section 1204(c) of the Act.
During the initial demonstration pe-
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riod, the Secretary may provide inno-
vative assessment demonstration au-
thority to—

(i) No more than seven SEAs in total,
including those SEAs participating in
consortia; and

(ii) Consortia that include no more
than four SEAs.

(2) An SEA that is an affiliate mem-
ber of a consortium is not included in
the application under paragraph (c) of
this section or counted toward the lim-
itation in consortia size under para-
graph (d)(1)(ii) of this section.

(Authority: 20 U.S.C. 1221e-3, 3474, 6364, 6571)
[81 FR 88966, Dec. 8, 2016]

§200.105 Demonstration authority ap-
plication requirements.

An SEA or consortium of SEAs seek-
ing the innovative assessment dem-
onstration authority must submit to
the Secretary, at such time and in such
manner as the Secretary may reason-
ably require, an application that in-
cludes the following:

(a) Consultation. Evidence that the
SEA or consortium has developed an
innovative assessment system in col-
laboration with—

(1) Experts in the planning, develop-
ment, implementation, and evaluation
of innovative assessment systems,
which may include external partners;
and

(2) Affected stakeholders in the
State, or in each State in the consor-
tium, including—

(i) Those representing the interests
of children with disabilities, English
learners, and other subgroups of stu-
dents described in section 1111(c)(2) of
the Act;

(ii) Teachers, principals, and other
school leaders;

(iii) LEAs;

(iv) Representatives of Indian tribes
located in the State;

(v) Students and parents, including
parents of children described in para-
graph (a)(2)(i) of this section; and

(vi) Civil rights organizations.

(b) Innovative assessment system. A
demonstration that the innovative as-
sessment system does or will—

(1) Meet the requirements of section
1111(b)(2)(B) of the Act, except that an
innovative assessment—
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(i) Need not be the same assessment
administered to all public elementary
and secondary school students in the
State during the demonstration au-
thority period described in
§200.104(b)(2) or extension period de-
scribed in §200.108 and prior to state-
wide use consistent with §200.107, if the
innovative assessment system will be
administered initially to all students
in participating schools within a par-
ticipating LEA, provided that the
statewide academic assessments under
§200.2(a)(1) and section 1111(b)(2) of the
Act are administered to all students in
any non-participating LEA or any non-
participating school within a partici-
pating LEA; and

(ii) Need not be administered annu-
ally in each of grades 3-8 and at least
once in grades 9-12 in the case of read-
ing/language arts and mathematics as-
sessments, and at least once in grades
3-5, 6-9, and 10-12 in the case of science
assessments, so long as the statewide
academic assessments under
§200.2(a)(1) and section 1111(b)(2) of the
Act are administered in any required
grade and subject under §200.5(a)(1) in
which the SEA does not choose to im-
plement an innovative assessment;

(2)(1) Align with the challenging
State academic content standards
under section 1111(b)(1) of the Act, in-
cluding the depth and breadth of such
standards, for the grade in which a stu-
dent is enrolled; and

(ii) May measure a student’s aca-
demic proficiency and growth using
items above or below the student’s
grade level so long as, for purposes of
meeting the requirements for reporting
and school accountability under sec-
tions 1111(c) and 1111(h) of the Act and
paragraphs (b)(3) and (b)(7)-(9) of this
section, the State measures each stu-
dent’s academic proficiency based on
the challenging State academic stand-
ards for the grade in which the student
is enrolled;

(3) Express student results or com-
petencies consistent with the chal-
lenging State academic achievement
standards under section 1111(b)(1) of
the Act and identify which students
are not making sufficient progress to-
ward, and attaining, grade-level pro-
ficiency on such standards;

§200.105

(4)(i) Generate results, including an-
nual summative determinations as de-
fined in paragraph (b)(7) of this section,
that are valid, reliable, and comparable
for all students and for each subgroup
of students described in
§200.2(b)(11)({1)(A)—(T) and sections
1111(b)(2)(B)(xi1) and 1111(h)(1)(C)(ii) of
the Act, to the results generated by the
State academic assessments described
in §200.2(a)(1) and section 1111(b)(2) of
the Act for such students. Consistent
with the SEA’s or consortium’s evalua-
tion plan under §200.106(e), the SEA
must plan to annually determine com-
parability during each year of its dem-
onstration authority period in one of
the following ways:

(A) Administering full assessments
from both the innovative and statewide
assessment systems to all students en-
rolled in participating schools, such
that at least once in any grade span
(i.e., 3-5, 6-8, or 9-12) and subject for
which there is an innovative assess-
ment, a statewide assessment in the
same subject would also be adminis-
tered to all such students. As part of
this determination, the innovative as-
sessment and statewide assessment
need not be administered to an indi-
vidual student in the same school year.

(B) Administering full assessments
from both the innovative and statewide
assessment systems to a demographi-
cally representative sample of all stu-
dents and subgroups of students de-
scribed in section 1111(c)(2) of the Act,
from among those students enrolled in
participating schools, such that at
least once in any grade span (i.e., 3-5, 6—
8, or 9-12) and subject for which there
is an innovative assessment, a state-
wide assessment in the same subject
would also be administered in the same
school year to all students included in
the sample.

(C) Including, as a significant portion
of the innovative assessment system in
each required grade and subject in
which both an innovative and state-
wide assessment are administered,
items or performance tasks from the
statewide assessment system that, at a
minimum, have been previously pilot
tested or field tested for use in the
statewide assessment system.

(D) Including, as a significant portion
of the statewide assessment system in
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each required grade and subject in
which both an innovative and state-
wide assessment are administered,
items or performance tasks from the
innovative assessment system that, at
a minimum, have been previously pilot
tested or field tested for use in the in-
novative assessment system.

(E) An alternative method for dem-
onstrating comparability that an SEA
can demonstrate will provide for an
equally rigorous and statistically valid
comparison between student perform-
ance on the innovative assessment and
the statewide assessment, including for
each subgroup of students described in
§200.2(b)(11)(1)(A)—(T) and sections
1111(b)(2)(B)(xi) and 1111(h)(1)(C)({i) of
the Act; and

(ii) Generate results, including an-
nual summative determinations as de-
fined in paragraph (b)(7) of this section,
that are wvalid, reliable, and com-
parable, for all students and for each
subgroup of students described in
§200.2(b)(A1)(HE)(A)—-(T) and sections
1111(b)(2)(B)(xi) and 1111(h)(1)(C)({i) of
the Act, among participating schools
and LEAs in the innovative assessment
demonstration authority. Consistent
with the SEA’s or consortium’s evalua-
tion plan under §200.106(e), the SEA
must plan to annually determine com-
parability during each year of its dem-
onstration authority period;

(5)(i) Provide for the participation of
all students, including children with
disabilities and English learners;

(i1) Be accessible to all students by
incorporating the principles of uni-
versal design for learning, to the ex-
tent practicable, consistent with
§200.2(b)(2)(ii); and

(iii) Provide appropriate accommoda-
tions consistent with §200.6(b) and
(f)(1)(A) and section 1111(b)(2)(B)(vii) of
the Act;

(6) For purposes of the State account-
ability system consistent with section
1111(c)(4)(E) of the Act, annually meas-
ure in each participating school
progress on the Academic Achievement
indicator under section 1111(c)(4)(B) of
the Act of at least 95 percent of all stu-
dents, and 95 percent of students in
each subgroup of students described in
section 1111(c)(2) of the Act, who are re-
quired to take such assessments con-
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sistent with paragraph (b)(1)(ii) of this
section;

(7) Generate an annual summative
determination of achievement, using
the annual data from the innovative
assessment, for each student in a par-
ticipating school in the demonstration
authority that describes—

(i) The student’s mastery of the chal-
lenging State academic standards
under section 1111(b)(1) of the Act for
the grade in which the student is en-
rolled; or

(ii) In the case of a student with the
most significant cognitive disabilities
assessed with an alternate assessment
aligned with alternate academic
achievement standards under section
1111(b)(1)(E) of the Act, the student’s
mastery of those standards;

(8) Provide disaggregated results by
each subgroup of students described in
§200.2(b)(11)(1)(A)—(T) and sections
1111(b)(2)(B)(xi) and 1111(h)(1)(C)({i) of
the Act, including timely data for
teachers, principals and other school
leaders, students, and parents con-
sistent with §200.8 and section
1111(b)(2)(B)(x) and (xii) and section
1111(h) of the Act, and provide results
to parents in a manner consistent with
paragraph (b)(4)(i) of this section and
§200.2(e); and

(9) Provide an unbiased, rational, and
consistent determination of progress
toward the State’s long-term goals for
academic achievement under section
1111(c)(4)(A) of the Act for all students
and each subgroup of students de-
scribed in section 1111(c)(2) of the Act
and a comparable measure of student
performance on the Academic Achieve-
ment indicator under section
1111(c)(4)(B) of the Act for partici-
pating schools relative to non-partici-
pating schools so that the SEA may
validly and reliably aggregate data
from the system for purposes of meet-
ing requirements for—

(i) Accountability under sections 1003
and 1111(c) and (d) of the Act, including
how the SEA will identify partici-
pating and non-participating schools in
a consistent manner for comprehensive
and targeted support and improvement
under section 1111(c)(4)(D) of the Act;
and
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(ii) Reporting on State and LEA re-
port cards under section 1111(h) of the
Act.

(c) Selection criteria. Information that
addresses each of the selection criteria
under §200.106.

(d) Assurances. Assurances that the
SEA, or each SEA in a consortium,
will—

(1) Continue use of the statewide aca-
demic assessments in reading/language
arts, mathematics, and science re-
quired under §200.2(a)(1) and section
1111(b)(2) of the Act—

(i) In all non-participating schools;
and

(ii) In all participating schools for
which such assessments will be used in
addition to innovative assessments for
accountability purposes under section
1111(c) of the Act consistent with para-
graph (b)(1)(ii) of this section or for
evaluation purposes consistent with
§200.106(e¢) during the demonstration
authority period;

(2) Ensure that all students and each
subgroup of students described in sec-
tion 1111(c)(2) of the Act in partici-
pating schools are held to the same
challenging State academic standards
under section 1111(b)(1) of the Act as all
other students, except that students
with the most significant cognitive dis-
abilities may be assessed with alter-
nate assessments aligned with alter-
nate academic achievement standards
consistent with §200.6 and section
1111(b)(1)(E) and (b)(2)(D) of the Act,
and receive the instructional support
needed to meet such standards;

(3) Report the following annually to
the Secretary, at such time and in such
manner as the Secretary may reason-
ably require:

(i) An update on implementation of
the innovative assessment demonstra-
tion authority, including—

(A) The SEA’s progress against its
timeline under §200.106(c) and any out-
comes or results from its evaluation
and continuous improvement process
under §200.106(e); and

(B) If the innovative assessment sys-
tem is not yet implemented statewide
consistent with §200.104(a)(2), a descrip-
tion of the SEA’s progress in scaling up
the system to additional LEAs or
schools consistent with its strategies
under §200.106(a)(3)(i), including up-
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dated assurances from participating
LEAs consistent with paragraph (e)(2)
of this section.

(ii) The performance of students in
participating schools at the State,
LEA, and school level, for all students
and disaggregated for each subgroup of
students described in section 1111(c)(2)
of the Act, on the innovative assess-
ment, including academic achievement
and participation data required to be
reported consistent with section 1111(h)
of the Act, except that such data may
not reveal any personally identifiable
information.

(iii) If the innovative assessment sys-
tem is not yet implemented statewide,
school demographic information, in-
cluding enrollment and student
achievement information, for the sub-
groups of students described in section
1111(c)(2) of the Act, among partici-
pating schools and LEAs and for any
schools or LEAs that will participate
for the first time in the following year,
and a description of how the participa-
tion of any additional schools or LEAs
in that year contributed to progress to-
ward achieving high-quality and con-
sistent implementation across demo-
graphically diverse LEAs in the State
consistent with the SEA’s benchmarks
described in §200.106(a)(3)(iii).

(iv) Feedback from teachers, prin-
cipals and other school leaders, and
other stakeholders consulted under
paragraph (a)(2) of this section, includ-
ing parents and students, from partici-
pating schools and LEAs about their
satisfaction with the innovative assess-
ment system;

(4) Ensure that each participating
LEA informs parents of all students in
participating schools about the innova-
tive assessment, including the grades
and subjects in which the innovative
assessment will be administered, and,
consistent with section 1112(e)(2)(B) of
the Act, at the beginning of each
school year during which an innovative
assessment will be implemented. Such
information must be—

(i) In an understandable and uniform
format;

(ii) To the extent practicable, written
in a language that parents can under-
stand or, if it is not practicable to pro-
vide written translations to a parent
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with limited English proficiency, be
orally translated for such parent; and

(iii) Upon request by a parent who is
an individual with a disability as de-
fined by the Americans with Disabil-
ities Act, provided in an alternative
format accessible to that parent; and

(5) Coordinate with and provide infor-
mation to, as applicable, the Institute
of Education Sciences for purposes of
the progress report described in section
1204(c) of the Act and ongoing dissemi-
nation of information under section
1204(m) of the Act.

(e) Initial implementation in a subset of
LEAs or schools. If the innovative as-
sessment system will initially be ad-
ministered in a subset of LEAs or
schools in a State—

(1) A description of each LEA, and
each of its participating schools, that
will initially participate, including de-
mographic information and its most re-
cent LEA report card under section
1111(h)(2) of the Act; and

(2) An assurance from each partici-
pating LEA, for each year that the
LEA is participating, that the LEA
will comply with all requirements of
this section.

(f) Application from a consortium of
SEAs. If an application for the innova-
tive assessment demonstration author-
ity is submitted by a consortium of
SEAs—

(1) A description of the governance
structure of the consortium, includ-
ing—

(i) The roles and responsibilities of
each member SEA, which may include
a description of affiliate members, if
applicable, and must include a descrip-
tion of financial responsibilities of
member SEAS;

(ii) How the member SEAs will man-
age and, at their discretion, share in-
tellectual property developed by the
consortium as a group; and

(iii) How the member SEAs will con-
sider requests from SEAs to join or
leave the consortium and ensure that
changes in membership do not affect
the consortium’s ability to implement
the innovative assessment demonstra-
tion authority consistent with the re-
quirements and selection criteria in
this section and §200.106.

(2) While the terms of the association
with affiliate members are defined by
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each consortium, consistent with
§200.104(b)(1) and paragraph (f)(1)(i) of
this section, for an affiliate member to
become a full member of the consor-
tium and to use the consortium’s inno-
vative assessment system under the
demonstration authority, the consor-
tium must submit a revised application
to the Secretary for approval, con-
sistent with the requirements of this
section and §200.106 and subject to the
limitation under §200.104(d).

(Authority: 20 U.S.C. 1221e-3, 3474, 6364, 6571;
29 U.S.C. 794; 42 U.S.C. 2000d-1; 42 U.S.C.
12101; 42 U.S.C. 12102)

181 FR 88967, Dec. 8, 2016]

§200.106 Demonstration authority se-
lection criteria.

The Secretary reviews an application
by an SEA or consortium of SEAS seek-
ing innovative assessment demonstra-
tion authority consistent with
§200.104(c) based on the following selec-
tion criteria:

(a) Project narrative. The quality of
the SEA’s or consortium’s plan for im-
plementing the innovative assessment
demonstration authority. In deter-
mining the quality of the plan, the Sec-
retary considers—

(1) The rationale for developing or se-
lecting the particular innovative as-
sessment system to be implemented
under the demonstration authority, in-
cluding—

(i) The distinct purpose of each as-
sessment that is part of the innovative
assessment system and how the system
will advance the design and delivery of
large-scale, statewide academic assess-
ments in innovative ways; and

(ii) The extent to which the innova-
tive assessment system as a whole will
promote high-quality instruction, mas-
tery of challenging State academic
standards, and improved student out-
comes, including for each subgroup of
students described in section 1111(c)(2)
of the Act;

(2) The plan the SEA or consortium,
in consultation with any external part-
ners, if applicable, has to—

(i) Develop and use standardized and
calibrated tools, rubrics, methods, or
other strategies for scoring innovative
assessments throughout the dem-
onstration authority period, consistent
with relevant nationally recognized
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professional and technical standards,
to ensure inter-rater reliability and
comparability of innovative assess-
ment results consistent with
§200.105(b)(4)(ii), which may include
evidence of inter-rater reliability; and

(ii) Train evaluators to use such
strategies, if applicable; and

(3) If the system will initially be ad-
ministered in a subset of schools or
LEAs in a State—

(i) The strategies the SEA, including
each SEA in a consortium, will use to
scale the innovative assessment to all
schools statewide, with a rationale for
selecting those strategies;

(ii) The strength of the SEA’s or con-
sortium’s criteria that will be used to
determine LEAs and schools that will
initially participate and when to ap-
prove additional LEAs and schools, if
applicable, to participate during the
requested demonstration authority pe-
riod; and

(iii) The SEA’s plan, including each
SEA in a consortium, for how it will
ensure that, during the demonstration
authority period, the inclusion of addi-
tional LEAs and schools continues to
reflect high-quality and consistent im-
plementation across demographically
diverse LEAs and schools, or contrib-
utes to progress toward achieving such
implementation across demographi-
cally diverse LEAs and schools, includ-
ing diversity based on enrollment of
subgroups of students described in sec-
tion 1111(c)(2) of the Act and student
achievement. The plan must also in-
clude annual benchmarks toward
achieving high-quality and consistent
implementation across participating
schools that are, as a group, demo-
graphically similar to the State as a
whole during the demonstration au-
thority period, using the demographics
of initially participating schools as a
baseline.

(b) Prior experience, capacity, and
stakeholder support. (1) The extent and
depth of prior experience that the SEA,
including each SEA in a consortium,
and its LEAs have in developing and
implementing the components of the
innovative assessment system. An SEA
may also describe the prior experience
of any external partners that will be
participating in or supporting its dem-
onstration authority in implementing
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those components. In evaluating the
extent and depth of prior experience,
the Secretary considers—

(1) The success and track record of ef-
forts to implement innovative assess-
ments or innovative assessment items
aligned to the challenging State aca-
demic standards under section
1111(b)(1) of the Act in LEAs planning
to participate; and

(ii) The SEA’s or LEA’s development
or use of—

(A) Effective supports and appro-
priate accommodations consistent with
§200.6(b) and (f)(1)(i) and section
1111(b)(2)(B)(vii) of the Act for admin-
istering innovative assessments to all
students, including English learners
and children with disabilities, which
must include professional development
for school staff on providing such ac-
commodations;

(B) Effective and high-quality sup-
ports for school staff to implement in-
novative assessments and innovative
assessment items, including profes-
sional development; and

(C) Standardized and calibrated tools,
rubrics, methods, or other strategies
for scoring innovative assessments,
with documented evidence of the valid-
ity, reliability, and comparability of
annual summative determinations of
achievement, consistent with
§200.105(b)(4) and (7).

(2) The extent and depth of SEA, in-
cluding each SEA in a consortium, and
LEA capacity to implement the inno-
vative assessment system considering
the availability of technological infra-
structure; State and local laws; dedi-
cated and sufficient staff, expertise,
and resources; and other relevant fac-
tors. An SEA or consortium may also
describe how it plans to enhance its ca-
pacity by collaborating with external
partners that will be participating in
or supporting its demonstration au-
thority. In evaluating the extent and
depth of capacity, the Secretary con-
siders—

(i) The SEA’s analysis of how capac-
ity influenced the success of prior ef-
forts to develop and implement innova-
tive assessments or innovative assess-
ment items; and

(ii) The strategies the SEA is using,
or will use, to mitigate risks, including
those identified in its analysis, and
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support successful implementation of
the innovative assessment.

(3) The extent and depth of State and
local support for the application for
demonstration authority in each SEA,
including each SEA in a consortium, as
demonstrated by signatures from the
following:

(i) Superintendents (or equivalent) of
LEAs, including participating LEAs in
the first year of the demonstration au-
thority period.

(ii) Presidents of local school boards
(or equivalent, where applicable), in-
cluding within participating LEAs in
the first year of the demonstration au-
thority.

(iii) Local teacher organizations (in-
cluding labor organizations, where ap-
plicable), including within partici-
pating LEAs in the first year of the
demonstration authority.

(iv) Other affected stakeholders, such
as parent organizations, civil rights or-
ganizations, and business organiza-
tions.

(c) Timeline and budget. The quality of
the SEA’s or consortium’s timeline and
budget for implementing the innova-
tive assessment demonstration author-
ity. In determining the quality of the
timeline and budget, the Secretary
considers—

(1) The extent to which the timeline
reasonably demonstrates that each
SEA will implement the system state-
wide by the end of the requested dem-
onstration authority period, including
a description of—

(i) The activities to occur in each
year of the requested demonstration
authority period;

(ii) The parties responsible for each
activity; and

(iii) If applicable, how a consortium’s
member SEAs will implement activi-
ties at different paces and how the con-
sortium will implement interdependent
activities, so long as each non-affiliate
member SEA begins using the innova-
tive assessment in the same school
year consistent with §200.104(b)(2); and

(2) The adequacy of the project budg-
et for the duration of the requested
demonstration authority period, in-
cluding Federal, State, local, and non-
public sources of funds to support and
sustain, as applicable, the activities in
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the timeline under paragraph (c)(1) of
this section, including—

(i) How the budget will be sufficient
to meet the expected costs at each
phase of the SEA’s planned expansion
of its innovative assessment system;
and

(ii) The degree to which funding in
the project budget is contingent upon
future appropriations at the State or
local level or additional commitments
from non-public sources of funds.

(d) Supports for educators, students,
and parents. The quality of the SEA or
consortium’s plan to provide supports
that can be delivered consistently at
scale to educators, students, and par-
ents to enable successful implementa-
tion of the innovative assessment sys-
tem and improve instruction and stu-
dent outcomes. In determining the
quality of supports, the Secretary con-
siders—

(1) The extent to which the SEA or
consortium has developed, provided,
and will continue to provide training
to LEA and school staff, including
teachers, principals, and other school
leaders, that will familiarize them with
the innovative assessment system and
develop teacher capacity to implement
instruction that is informed by the in-
novative assessment system and its re-
sults;

(2) The strategies the SEA or consor-
tium has developed and will use to fa-
miliarize students and parents with the
innovative assessment system;

(3) The strategies the SEA will use to
ensure that all students and each sub-
group of students under section
1111(c)(2) of the Act in participating
schools receive the support, including
appropriate accommodations con-
sistent with §200.6(b) and (f)(1)(i) and
section 1111(b)(2)(B)(vii) of the Act,
needed to meet the challenging State
academic standards under section
1111(b)(1) of the Act; and

(4) If the system includes assessment
items that are locally developed or lo-
cally scored, the strategies and safe-
guards (e.g., test blueprints, item and
task specifications, rubrics, scoring
tools, documentation of quality control
procedures, inter-rater reliability
checks, audit plans) the SEA or consor-
tium has developed, or plans to de-
velop, to validly and reliably score
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such items, including how the strate-
gies engage and support teachers and
other staff in designing, developing,
implementing, and validly and reliably
scoring high-quality assessments; how
the safeguards are sufficient to ensure
unbiased, objective scoring of assess-
ment items; and how the SEA will use
effective professional development to
aid in these efforts.

(e) Evaluation and continuous improve-
ment. The quality of the SEA’s or con-
sortium’s plan to annually evaluate its
implementation of innovative assess-
ment demonstration authority. In de-
termining the quality of the evalua-
tion, the Secretary considers—

(1) The strength of the proposed eval-
uation of the innovative assessment
system included in the application, in-
cluding whether the evaluation will be
conducted by an independent, experi-
enced third party, and the likelihood
that the evaluation will sufficiently
determine the system’s validity, reli-
ability, and comparability to the state-
wide assessment system consistent
with the requirements of §200.105(b)(4)
and (9); and

(2) The SEA’s or consortium’s plan
for continuous improvement of the in-
novative assessment system, including
its process for—

(i) Using data, feedback, evaluation
results, and other information from
participating LEAs and schools to
make changes to improve the quality
of the innovative assessment; and

(ii) Evaluating and monitoring im-
plementation of the innovative assess-
ment system in participating LEAs and
schools annually.

(Authority: 20 U.S.C. 1221e-3, 3474, 6364, 6571)
[81 FR 88969, Dec. 8, 2016]

§200.107 Transition to statewide use.

(a)(1) After an SEA has scaled its in-
novative assessment system to operate
statewide in all schools and LEAs in
the State, the SEA must submit evi-
dence for peer review under section
1111(a)(4) of the Act and §200.2(d) to de-
termine whether the system may be
used for purposes of both academic as-
sessments and the State accountability
system under sections 1111(b)(2), (c),
and (d) and 1003 of the Act.
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(2) An SEA may only use the innova-
tive assessment system for the pur-
poses described in paragraph (a)(l) of
this section if the Secretary deter-
mines that the system is of high qual-
ity consistent with paragraph (b) of
this section.

(b) Through the peer review process
of State assessments and account-
ability systems under section 1111(a)(4)
of the Act and §200.2(d), the Secretary
determines that the innovative assess-
ment system is of high quality if—

(1) An innovative assessment devel-
oped in any grade or subject under
§200.5(a)(1) and section 1111(b)(2)(B)(V)
of the Act—

(i) Meets all of the requirements
under section 1111(b)(2) of the Act and
§200.105(b) and (c);

(ii) Provides coherent and timely in-
formation about student achievement
based on the challenging State aca-
demic standards under section
1111(b)(1) of the Act;

(iii) Includes objective measurements
of academic achievement, knowledge,
and skills; and

(iv) Is valid, reliable, and consistent
with relevant, nationally recognized
professional and technical standards;

(2) The SEA provides satisfactory
evidence that it has examined the sta-
tistical relationship between student
performance on the innovative assess-
ment in each subject area and student
performance on other measures of suc-
cess, including the measures used for
each relevant grade-span within the re-
maining indicators (i.e., indicators be-
sides Academic Achievement) in the
statewide accountability system under
section 1111(c)(49)(B)(ii)—(v) of the Act,
and how the inclusion of the innovative
assessment in its Academic Achieve-
ment indicator under section
1111(c)(4)(B)(i) of the Act affects the an-
nual meaningful differentiation of
schools under section 1111(c)(4)(C) of
the Act;

(3) The SEA has solicited informa-
tion, consistent with the requirements
under §200.105(d)(3)(iv), and taken into
account feedback from teachers, prin-
cipals, other school leaders, parents,
and other stakeholders under
§200.105(a)(2) about their satisfaction
with the innovative assessment sys-
tem; and
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(4) The SEA has demonstrated that
the same innovative assessment sys-
tem was used to measure—

(i) The achievement of all students
and each subgroup of students de-
scribed in section 1111(c)(2) of the Act,
and that appropriate accommodations
were provided consistent with §200.6(b)
and O M3GE) under section
1111(b)(2)(B)(vii) of the Act; and

(ii) For purposes of the State ac-
countability system consistent with
section 1111(c)(4)(E) of the Act,
progress on the Academic Achievement
indicator under section 1111(c)(4)(B)(i)
of the Act of at least 95 percent of all
students, and 95 percent of students in
each subgroup of students described in
section 1111(c)(2) of the Act.

(c) With respect to the evidence sub-
mitted to the Secretary to make the
determination described in paragraph
(b)(2) of this section, the baseline year
for any evaluation is the first year that
a participating LEA in the State ad-
ministered the innovative assessment
system under the demonstration au-
thority.

(d) In the case of a consortium of
SEAs, evidence may be submitted for
the consortium as a whole so long as
the evidence demonstrates how each
member SEA meets each requirement
of paragraph (b) of this section applica-
ble to an SEA.

(Authority: 20 U.S.C. 1221e-3, 3474, 6311(a),
6364, 6571)

[81 FR 88971, Dec. 8, 2016]

§200.108 Extension, waivers, and with-
drawal of authority.

(a) Extension. (1) The Secretary may
extend an SEA’s demonstration au-
thority period for no more than two
years if the SEA submits to the Sec-
retary—

(i) Evidence that its innovative as-
sessment system continues to meet the
requirements under §200.105 and the
SEA continues to implement the plan
described in its application in response
to the selection criteria in §200.106 in
all participating schools and LEASs;

(ii) A high-quality plan, including
input from stakeholders under
§200.105(a)(2), for transitioning to
statewide use of the innovative assess-
ment system by the end of the exten-
sion period; and
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(iii) A demonstration that the SEA
and all LEAs that are not yet fully im-
plementing the innovative assessment
system have sufficient capacity to sup-
port use of the system statewide by the
end of the extension period.

(2) In the case of a consortium of
SEAs, the Secretary may extend the
demonstration authority period for the
consortium as a whole or for an indi-
vidual member SEA.

(b) Withdrawal of demonstration au-
thority. (1) The Secretary may with-
draw the innovative assessment dem-
onstration authority provided to an
SEA, including an individual SEA
member of a consortium, if at any time
during the approved demonstration au-
thority period or extension period, the
Secretary requests, and the SEA does
not present in a timely manner—

(i) A high-quality plan, including
input from stakeholders under
§200.105(a)(2), to transition to full
statewide use of the innovative assess-
ment system by the end of its approved
demonstration authority period or ex-
tension period, as applicable; or

(ii) Evidence that—

(A) The innovative assessment sys-
tem meets all requirements under
§200.105, including a demonstration
that the innovative assessment system
has met the requirements under
§200.105(b);

(B) The SEA continues to implement
the plan described in its application in
response to the selection criteria in
§200.106;

(C) The innovative assessment sys-
tem includes and is used to assess all
students attending participating
schools in the demonstration author-
ity, consistent with the requirements
under section 1111(b)(2) of the Act to
provide for participation in State as-
sessments, including among each sub-
group of students described in section
1111(c)(2) of the Act, and for appro-
priate accommodations consistent with
§200.6(b) and (f)(1)(i) and section
1111(b)(2)(B)(vii) of the Act;

(D) The innovative assessment sys-
tem provides an unbiased, rational, and
consistent determination of progress
toward the State’s long-term goals and
measurements of interim progress for
academic achievement under section
1111(c)(4)(A) of the Act for all students
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and subgroups of students described in
section 1111(c)(2) of the Act and a com-
parable measure of student perform-
ance on the Academic Achievement in-
dicator under section 1111(c)(4)(B)(i) of
the Act for participating schools rel-
ative to non-participating schools; or

(E) The innovative assessment sys-
tem demonstrates comparability to the
statewide assessments under section
1111(b)(2) of the Act in content cov-
erage, difficulty, and quality.

(2)(iQ) In the case of a consortium of
SEAs, the Secretary may withdraw in-
novative assessment demonstration au-
thority for the consortium as a whole
at any time during its demonstration
authority period or extension period if
the Secretary requests, and no member
of the consortium provides, the infor-
mation under paragraph (b)(1)(i) or (ii)
of this section.

(ii) If innovative assessment dem-
onstration authority for one or more
SEAs in a consortium is withdrawn,
the consortium may continue to imple-
ment the authority if it can dem-
onstrate, in an amended application to
the Secretary that, as a group, the re-
maining SEAs continue to meet all re-
quirements and selection criteria in
§§200.105 and 200.106.

(c) Waiver authority. (1) At the end of
the extension period, an SEA that is
not yet approved consistent with
§200.107 to implement its innovative as-
sessment system statewide may re-
quest a waiver from the Secretary con-
sistent with section 8401 of the Act to
delay the withdrawal of authority
under paragraph (b) of this section for
the purpose of providing the SEA with
the time necessary to receive approval
to transition to use of the innovative
assessment system statewide under
§200.107(b).

(2) The Secretary may grant an SEA
a one-year waiver to continue the inno-
vative assessment demonstration au-
thority, if the SEA submits, in its re-
quest under paragraph (c)(1) of this sec-
tion, evidence satisfactory to the Sec-
retary that it—

(i) Has met all of the requirements
under paragraph (b)(1) of this section
and of §§200.105 and 200.106; and

(ii) Has a high-quality plan, including
input from stakeholders under
§200.105(a)(2), for transition to state-
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wide use of the innovative assessment
system, including peer review con-
sistent with §200.107, in a reasonable
period of time.

(3) In the case of a consortium of
SEAs, the Secretary may grant a one-
year waiver consistent with paragraph
(c)(1) of this section for the consortium
as a whole or for individual member
SEASs, as necessary.

(d) Return to the statewide assessment
system. If the Secretary withdraws in-
novative assessment demonstration au-
thority consistent with paragraph (b)
of this section, or if an SEA volun-
tarily terminates use of its innovative
assessment system prior to the end of
its demonstration authority, exten-
sion, or waiver period under paragraph
(c) of this section, as applicable, the
SEA must—

(1) Return to using, in all LEAs and
schools in the State, a statewide as-
sessment that meets the requirements
of section 1111(b)(2) of the Act; and

(2) Provide timely notice to all par-
ticipating LEAs and schools of the
withdrawal of authority and the SEA’s
plan for transition back to use of a
statewide assessment.

(Authority: 20 U.S.C. 1221e-3, 3474, 6364, 6571)
[81 FR 88971, Dec. 8, 2016]

§200.109 [Reserved]

PART 206—SPECIAL EDUCATIONAL
PROGRAMS FOR  STUDENTS
WHOSE FAMILIES ARE ENGAGED
IN MIGRANT AND OTHER SEA-
SONAL FARMWORK—HIGH
SCHOOL EQUIVALENCY PRO-
GRAM AND COLLEGE ASSIST-
ANCE MIGRANT PROGRAM

Subpart A—General

Sec.
206.1 What are the special educational pro-
grams for students whose families are en-

gaged in migrant and other seasonal
farmwork?

206.2 Who is eligible to participate as a
grantee?

206.3 Who is eligible to participate in a
project?

206.4 What regulations apply to these pro-
grams?
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