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Secretary that demonstrates how the
applicant meets all application re-
quirements under §200.105 and that ad-
dresses all selection criteria under
§200.106.

(2) The Secretary uses a peer review
process, including a review of the
SEA’s application to determine that it
meets or will meet each of the require-
ments under §200.105 and sufficiently
addresses each of the selection criteria
under §200.106, to inform the Sec-
retary’s decision of whether to award
the innovative assessment demonstra-
tion authority to an SEA or consor-
tium of SEAs. Peer review teams con-
sist of experts and State and local
practitioners who are knowledgeable
about innovative assessment systems,
including—

(i) Individuals with past experience
developing innovative assessment and
accountability systems that support
all students and subgroups of students
described in section 1111(c)(2) of the
Act (e.g., psychometricians, measure-
ment experts, researchers); and

(ii) Individuals with experience im-
plementing such innovative assessment
and accountability systems (e.g., State
and local assessment directors, edu-
cators).

(3)(1) If points or weights are assigned
to the selection criteria under §200.106,
the Secretary will inform applicants in
the application package or a notice
published in the FEDERAL REGISTER
of—

(A) The total possible score for all of
the selection criteria under §200.106;
and

(B) The assigned weight or the max-
imum possible score for each criterion
or factor under that criterion.

(ii) If no points or weights are as-
signed to the selection criteria and se-
lected factors under §200.106, the Sec-
retary will evaluate each criterion
equally and, within each criterion,
each factor equally.

(d) Initial demonstration period. (1) The
initial demonstration period is the first
three years in which the Secretary
awards at least one SEA, or consor-
tium of SEAs, innovative assessment
demonstration authority, concluding
with publication of the progress report
described in section 1204(c) of the Act.
During the initial demonstration pe-
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riod, the Secretary may provide inno-
vative assessment demonstration au-
thority to—

(i) No more than seven SEAs in total,
including those SEAs participating in
consortia; and

(ii) Consortia that include no more
than four SEAs.

(2) An SEA that is an affiliate mem-
ber of a consortium is not included in
the application under paragraph (c) of
this section or counted toward the lim-
itation in consortia size under para-
graph (d)(1)(ii) of this section.

(Authority: 20 U.S.C. 1221e-3, 3474, 6364, 6571)
[81 FR 88966, Dec. 8, 2016]

§200.105 Demonstration authority ap-
plication requirements.

An SEA or consortium of SEAs seek-
ing the innovative assessment dem-
onstration authority must submit to
the Secretary, at such time and in such
manner as the Secretary may reason-
ably require, an application that in-
cludes the following:

(a) Consultation. Evidence that the
SEA or consortium has developed an
innovative assessment system in col-
laboration with—

(1) Experts in the planning, develop-
ment, implementation, and evaluation
of innovative assessment systems,
which may include external partners;
and

(2) Affected stakeholders in the
State, or in each State in the consor-
tium, including—

(i) Those representing the interests
of children with disabilities, English
learners, and other subgroups of stu-
dents described in section 1111(c)(2) of
the Act;

(ii) Teachers, principals, and other
school leaders;

(iii) LEAs;

(iv) Representatives of Indian tribes
located in the State;

(v) Students and parents, including
parents of children described in para-
graph (a)(2)(i) of this section; and

(vi) Civil rights organizations.

(b) Innovative assessment system. A
demonstration that the innovative as-
sessment system does or will—

(1) Meet the requirements of section
1111(b)(2)(B) of the Act, except that an
innovative assessment—
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(i) Need not be the same assessment
administered to all public elementary
and secondary school students in the
State during the demonstration au-
thority period described in
§200.104(b)(2) or extension period de-
scribed in §200.108 and prior to state-
wide use consistent with §200.107, if the
innovative assessment system will be
administered initially to all students
in participating schools within a par-
ticipating LEA, provided that the
statewide academic assessments under
§200.2(a)(1) and section 1111(b)(2) of the
Act are administered to all students in
any non-participating LEA or any non-
participating school within a partici-
pating LEA; and

(ii) Need not be administered annu-
ally in each of grades 3-8 and at least
once in grades 9-12 in the case of read-
ing/language arts and mathematics as-
sessments, and at least once in grades
3-5, 6-9, and 10-12 in the case of science
assessments, so long as the statewide
academic assessments under
§200.2(a)(1) and section 1111(b)(2) of the
Act are administered in any required
grade and subject under §200.5(a)(1) in
which the SEA does not choose to im-
plement an innovative assessment;

(2)(1) Align with the challenging
State academic content standards
under section 1111(b)(1) of the Act, in-
cluding the depth and breadth of such
standards, for the grade in which a stu-
dent is enrolled; and

(ii) May measure a student’s aca-
demic proficiency and growth using
items above or below the student’s
grade level so long as, for purposes of
meeting the requirements for reporting
and school accountability under sec-
tions 1111(c) and 1111(h) of the Act and
paragraphs (b)(3) and (b)(7)-(9) of this
section, the State measures each stu-
dent’s academic proficiency based on
the challenging State academic stand-
ards for the grade in which the student
is enrolled;

(3) Express student results or com-
petencies consistent with the chal-
lenging State academic achievement
standards under section 1111(b)(1) of
the Act and identify which students
are not making sufficient progress to-
ward, and attaining, grade-level pro-
ficiency on such standards;

§200.105

(4)(i) Generate results, including an-
nual summative determinations as de-
fined in paragraph (b)(7) of this section,
that are valid, reliable, and comparable
for all students and for each subgroup
of students described in
§200.2(b)(11)({1)(A)—(T) and sections
1111(b)(2)(B)(xi1) and 1111(h)(1)(C)(ii) of
the Act, to the results generated by the
State academic assessments described
in §200.2(a)(1) and section 1111(b)(2) of
the Act for such students. Consistent
with the SEA’s or consortium’s evalua-
tion plan under §200.106(e), the SEA
must plan to annually determine com-
parability during each year of its dem-
onstration authority period in one of
the following ways:

(A) Administering full assessments
from both the innovative and statewide
assessment systems to all students en-
rolled in participating schools, such
that at least once in any grade span
(i.e., 3-5, 6-8, or 9-12) and subject for
which there is an innovative assess-
ment, a statewide assessment in the
same subject would also be adminis-
tered to all such students. As part of
this determination, the innovative as-
sessment and statewide assessment
need not be administered to an indi-
vidual student in the same school year.

(B) Administering full assessments
from both the innovative and statewide
assessment systems to a demographi-
cally representative sample of all stu-
dents and subgroups of students de-
scribed in section 1111(c)(2) of the Act,
from among those students enrolled in
participating schools, such that at
least once in any grade span (i.e., 3-5, 6—
8, or 9-12) and subject for which there
is an innovative assessment, a state-
wide assessment in the same subject
would also be administered in the same
school year to all students included in
the sample.

(C) Including, as a significant portion
of the innovative assessment system in
each required grade and subject in
which both an innovative and state-
wide assessment are administered,
items or performance tasks from the
statewide assessment system that, at a
minimum, have been previously pilot
tested or field tested for use in the
statewide assessment system.

(D) Including, as a significant portion
of the statewide assessment system in
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each required grade and subject in
which both an innovative and state-
wide assessment are administered,
items or performance tasks from the
innovative assessment system that, at
a minimum, have been previously pilot
tested or field tested for use in the in-
novative assessment system.

(E) An alternative method for dem-
onstrating comparability that an SEA
can demonstrate will provide for an
equally rigorous and statistically valid
comparison between student perform-
ance on the innovative assessment and
the statewide assessment, including for
each subgroup of students described in
§200.2(b)(11)(1)(A)—(T) and sections
1111(b)(2)(B)(xi) and 1111(h)(1)(C)({i) of
the Act; and

(ii) Generate results, including an-
nual summative determinations as de-
fined in paragraph (b)(7) of this section,
that are wvalid, reliable, and com-
parable, for all students and for each
subgroup of students described in
§200.2(b)(A1)(HE)(A)—-(T) and sections
1111(b)(2)(B)(xi) and 1111(h)(1)(C)({i) of
the Act, among participating schools
and LEAs in the innovative assessment
demonstration authority. Consistent
with the SEA’s or consortium’s evalua-
tion plan under §200.106(e), the SEA
must plan to annually determine com-
parability during each year of its dem-
onstration authority period;

(5)(i) Provide for the participation of
all students, including children with
disabilities and English learners;

(i1) Be accessible to all students by
incorporating the principles of uni-
versal design for learning, to the ex-
tent practicable, consistent with
§200.2(b)(2)(ii); and

(iii) Provide appropriate accommoda-
tions consistent with §200.6(b) and
(f)(1)(A) and section 1111(b)(2)(B)(vii) of
the Act;

(6) For purposes of the State account-
ability system consistent with section
1111(c)(4)(E) of the Act, annually meas-
ure in each participating school
progress on the Academic Achievement
indicator under section 1111(c)(4)(B) of
the Act of at least 95 percent of all stu-
dents, and 95 percent of students in
each subgroup of students described in
section 1111(c)(2) of the Act, who are re-
quired to take such assessments con-
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sistent with paragraph (b)(1)(ii) of this
section;

(7) Generate an annual summative
determination of achievement, using
the annual data from the innovative
assessment, for each student in a par-
ticipating school in the demonstration
authority that describes—

(i) The student’s mastery of the chal-
lenging State academic standards
under section 1111(b)(1) of the Act for
the grade in which the student is en-
rolled; or

(ii) In the case of a student with the
most significant cognitive disabilities
assessed with an alternate assessment
aligned with alternate academic
achievement standards under section
1111(b)(1)(E) of the Act, the student’s
mastery of those standards;

(8) Provide disaggregated results by
each subgroup of students described in
§200.2(b)(11)(1)(A)—(T) and sections
1111(b)(2)(B)(xi) and 1111(h)(1)(C)({i) of
the Act, including timely data for
teachers, principals and other school
leaders, students, and parents con-
sistent with §200.8 and section
1111(b)(2)(B)(x) and (xii) and section
1111(h) of the Act, and provide results
to parents in a manner consistent with
paragraph (b)(4)(i) of this section and
§200.2(e); and

(9) Provide an unbiased, rational, and
consistent determination of progress
toward the State’s long-term goals for
academic achievement under section
1111(c)(4)(A) of the Act for all students
and each subgroup of students de-
scribed in section 1111(c)(2) of the Act
and a comparable measure of student
performance on the Academic Achieve-
ment indicator under section
1111(c)(4)(B) of the Act for partici-
pating schools relative to non-partici-
pating schools so that the SEA may
validly and reliably aggregate data
from the system for purposes of meet-
ing requirements for—

(i) Accountability under sections 1003
and 1111(c) and (d) of the Act, including
how the SEA will identify partici-
pating and non-participating schools in
a consistent manner for comprehensive
and targeted support and improvement
under section 1111(c)(4)(D) of the Act;
and
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(ii) Reporting on State and LEA re-
port cards under section 1111(h) of the
Act.

(c) Selection criteria. Information that
addresses each of the selection criteria
under §200.106.

(d) Assurances. Assurances that the
SEA, or each SEA in a consortium,
will—

(1) Continue use of the statewide aca-
demic assessments in reading/language
arts, mathematics, and science re-
quired under §200.2(a)(1) and section
1111(b)(2) of the Act—

(i) In all non-participating schools;
and

(ii) In all participating schools for
which such assessments will be used in
addition to innovative assessments for
accountability purposes under section
1111(c) of the Act consistent with para-
graph (b)(1)(ii) of this section or for
evaluation purposes consistent with
§200.106(e¢) during the demonstration
authority period;

(2) Ensure that all students and each
subgroup of students described in sec-
tion 1111(c)(2) of the Act in partici-
pating schools are held to the same
challenging State academic standards
under section 1111(b)(1) of the Act as all
other students, except that students
with the most significant cognitive dis-
abilities may be assessed with alter-
nate assessments aligned with alter-
nate academic achievement standards
consistent with §200.6 and section
1111(b)(1)(E) and (b)(2)(D) of the Act,
and receive the instructional support
needed to meet such standards;

(3) Report the following annually to
the Secretary, at such time and in such
manner as the Secretary may reason-
ably require:

(i) An update on implementation of
the innovative assessment demonstra-
tion authority, including—

(A) The SEA’s progress against its
timeline under §200.106(c) and any out-
comes or results from its evaluation
and continuous improvement process
under §200.106(e); and

(B) If the innovative assessment sys-
tem is not yet implemented statewide
consistent with §200.104(a)(2), a descrip-
tion of the SEA’s progress in scaling up
the system to additional LEAs or
schools consistent with its strategies
under §200.106(a)(3)(i), including up-
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dated assurances from participating
LEAs consistent with paragraph (e)(2)
of this section.

(ii) The performance of students in
participating schools at the State,
LEA, and school level, for all students
and disaggregated for each subgroup of
students described in section 1111(c)(2)
of the Act, on the innovative assess-
ment, including academic achievement
and participation data required to be
reported consistent with section 1111(h)
of the Act, except that such data may
not reveal any personally identifiable
information.

(iii) If the innovative assessment sys-
tem is not yet implemented statewide,
school demographic information, in-
cluding enrollment and student
achievement information, for the sub-
groups of students described in section
1111(c)(2) of the Act, among partici-
pating schools and LEAs and for any
schools or LEAs that will participate
for the first time in the following year,
and a description of how the participa-
tion of any additional schools or LEAs
in that year contributed to progress to-
ward achieving high-quality and con-
sistent implementation across demo-
graphically diverse LEAs in the State
consistent with the SEA’s benchmarks
described in §200.106(a)(3)(iii).

(iv) Feedback from teachers, prin-
cipals and other school leaders, and
other stakeholders consulted under
paragraph (a)(2) of this section, includ-
ing parents and students, from partici-
pating schools and LEAs about their
satisfaction with the innovative assess-
ment system;

(4) Ensure that each participating
LEA informs parents of all students in
participating schools about the innova-
tive assessment, including the grades
and subjects in which the innovative
assessment will be administered, and,
consistent with section 1112(e)(2)(B) of
the Act, at the beginning of each
school year during which an innovative
assessment will be implemented. Such
information must be—

(i) In an understandable and uniform
format;

(ii) To the extent practicable, written
in a language that parents can under-
stand or, if it is not practicable to pro-
vide written translations to a parent
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with limited English proficiency, be
orally translated for such parent; and

(iii) Upon request by a parent who is
an individual with a disability as de-
fined by the Americans with Disabil-
ities Act, provided in an alternative
format accessible to that parent; and

(5) Coordinate with and provide infor-
mation to, as applicable, the Institute
of Education Sciences for purposes of
the progress report described in section
1204(c) of the Act and ongoing dissemi-
nation of information under section
1204(m) of the Act.

(e) Initial implementation in a subset of
LEAs or schools. If the innovative as-
sessment system will initially be ad-
ministered in a subset of LEAs or
schools in a State—

(1) A description of each LEA, and
each of its participating schools, that
will initially participate, including de-
mographic information and its most re-
cent LEA report card under section
1111(h)(2) of the Act; and

(2) An assurance from each partici-
pating LEA, for each year that the
LEA is participating, that the LEA
will comply with all requirements of
this section.

(f) Application from a consortium of
SEAs. If an application for the innova-
tive assessment demonstration author-
ity is submitted by a consortium of
SEAs—

(1) A description of the governance
structure of the consortium, includ-
ing—

(i) The roles and responsibilities of
each member SEA, which may include
a description of affiliate members, if
applicable, and must include a descrip-
tion of financial responsibilities of
member SEAS;

(ii) How the member SEAs will man-
age and, at their discretion, share in-
tellectual property developed by the
consortium as a group; and

(iii) How the member SEAs will con-
sider requests from SEAs to join or
leave the consortium and ensure that
changes in membership do not affect
the consortium’s ability to implement
the innovative assessment demonstra-
tion authority consistent with the re-
quirements and selection criteria in
this section and §200.106.

(2) While the terms of the association
with affiliate members are defined by
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each consortium, consistent with
§200.104(b)(1) and paragraph (f)(1)(i) of
this section, for an affiliate member to
become a full member of the consor-
tium and to use the consortium’s inno-
vative assessment system under the
demonstration authority, the consor-
tium must submit a revised application
to the Secretary for approval, con-
sistent with the requirements of this
section and §200.106 and subject to the
limitation under §200.104(d).

(Authority: 20 U.S.C. 1221e-3, 3474, 6364, 6571;
29 U.S.C. 794; 42 U.S.C. 2000d-1; 42 U.S.C.
12101; 42 U.S.C. 12102)

181 FR 88967, Dec. 8, 2016]

§200.106 Demonstration authority se-
lection criteria.

The Secretary reviews an application
by an SEA or consortium of SEAS seek-
ing innovative assessment demonstra-
tion authority consistent with
§200.104(c) based on the following selec-
tion criteria:

(a) Project narrative. The quality of
the SEA’s or consortium’s plan for im-
plementing the innovative assessment
demonstration authority. In deter-
mining the quality of the plan, the Sec-
retary considers—

(1) The rationale for developing or se-
lecting the particular innovative as-
sessment system to be implemented
under the demonstration authority, in-
cluding—

(i) The distinct purpose of each as-
sessment that is part of the innovative
assessment system and how the system
will advance the design and delivery of
large-scale, statewide academic assess-
ments in innovative ways; and

(ii) The extent to which the innova-
tive assessment system as a whole will
promote high-quality instruction, mas-
tery of challenging State academic
standards, and improved student out-
comes, including for each subgroup of
students described in section 1111(c)(2)
of the Act;

(2) The plan the SEA or consortium,
in consultation with any external part-
ners, if applicable, has to—

(i) Develop and use standardized and
calibrated tools, rubrics, methods, or
other strategies for scoring innovative
assessments throughout the dem-
onstration authority period, consistent
with relevant nationally recognized
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