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(c)(1) The Secretary may allow an
employee to testify if the Secretary de-
termines that the demand satisfies the
requirements of §8.3 and that granting
permission—

(i) Would be appropriate under the
rules of procedure governing the mat-
ter in which the demand arises and
other applicable laws, rules, and regu-
lations; and

(ii) Would not be contrary to an in-
terest of the United States, which in-
cludes furthering a public interest of
the Department and protecting the
human and financial resources of the
United States.

(2) The Secretary may establish con-
ditions under which the employee may
testify.

(d) If a response to a demand for tes-
timony is required before the Secretary
determines whether to allow an em-
ployee to testify, the employee or
counsel for the employee shall—

(1) Inform the court or other author-
ity of the regulations in this part; and

(2) Request that the demand be
stayed pending the employee’s receipt
of the Secretary’s instructions.

(e) If the court or other authority de-
clines the request for a stay, or rules
that the employee must comply with
the demand regardless of the Sec-
retary’s instructions, the employee or
counsel for the employee shall respect-
fully decline to comply with the de-
mand, citing United States ex rel. Touhy
v. Ragen, 340 U.S. 462 (1951), and the
regulations in this part.

(Authority: 5 U.S.C. 301; 20 U.S.C. 3474)

§8.5 What procedures are followed in
response to a demand for records?

(a)(1) After an employee receives a
demand for records issued pursuant to
the rules governing the legal pro-
ceeding in which the demand arises,
the employee shall immediately notify
the Secretary and request instructions.

(2) If an employee receives any other
demand for records, the Department—

(i) Considers the demand to be a re-
quest for records under the Freedom of
Information Act; and

(ii) Handles the demand under rules
governing public disclosure, as estab-
lished in 34 CFR part 5.

(b) An employee may not produce
records in response to a demand as de-
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scribed in paragraph (a)(1) of this sec-
tion without the prior written author-
ization of the Secretary.

(c) The Secretary may make these
records available if the Secretary de-
termines that the demand satisfies the
requirements of §8.3 and that disclo-
sure—

(1) Would be appropriate under the
rules of procedure governing the mat-
ter in which the demand arises and
other applicable laws, rules, and regu-
lations; and

(2) Would not be contrary to an inter-
est of the United States, which in-
cludes furthering a public interest of
the Department and protecting the
human and financial resources of the
United States.

(d) If a response to a demand for
records as described in paragraph (a)(1)
of this section is required before the
Secretary determines whether to allow
an employee to produce those records,
the employee or counsel for the em-
ployee shall—

(1) Inform the court or other author-
ity of the regulations in this part; and

(2) Request that the demand be
stayed pending the employee’s receipt
of the Secretary’s instructions.

(e) If the court or other authority de-
clines the request for a stay, or rules
that the employee must comply with
the demand regardless of the Sec-
retary’s instructions, the employee or
counsel for the employee shall respect-
fully decline to comply with the de-
mand, citing United States ex rel. Touhy
v. Ragen, 340 U.S. 462 (1951), and the
regulations in this part.

(Authority: 5 U.S.C. 301, 5 U.S.C. 552; 20
U.S.C. 3474)

PART 12—DISPOSAL AND UTILIZA-
TION OF SURPLUS FEDERAL REAL
PROPERTY FOR EDUCATIONAL
PURPOSES

Subpart A—General

Sec.

12.1 What is the scope of this part?

12.2 What definitions apply?

12.3 What other regulations apply to this
program?
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disposed of when there is more than one
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12.8 What transfer or lease
does the Secretary use?
12.9 What warranties does the Secretary
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12.10 How is a Public Benefit Allowance
(PBA) calculated?

instruments

Subpart C—Conditions Applicable to
Transfers or Leases

12.11 What statutory provisions and Execu-
tive Orders apply to transfers of surplus
Federal real property?

12.12 What are the terms and conditions of
transfers or leases of surplus Federal real
property?

12.13 When is use of the transferred surplus
Federal real property by entities other
than the transferee or lessee permissible?

Subpart D—Enforcement

12.14 What are the sanctions for noncompli-
ance with a term or condition of a trans-
fer or lease of surplus Federal real prop-
erty?

Subpart E—Abrogation

12.15 What are the procedures for securing
an abrogation of the conditions and re-
strictions contained in the conveyance
instrument?

APPENDIX A TO PART 12—PUBLIC BENEFIT AL-
LOWANCE FOR TRANSFER OF SURPLUS FED-
ERAL REAL PROPERTY FOR EDUCATIONAL
PURPOSES

AUTHORITY: 40 U.S.C. 471-488; 20 U.S.C. 3401
et seq.; 42 U.S.C. 2000d (1) et seq.; 20 U.S.C. 1681
et seq.; 29 U.S.C. 794 et seq.; 42 U.S.C. 4332.

SOURCE: 57 FR 60394, Dec. 18, 1992, unless
otherwise noted.

Subpart A—General

§12.1 What is the scope of this part?

This part is applicable to surplus
Federal real property located within
any State that is appropriate for as-
signment to, or that has been assigned
to, the Secretary by the Administrator
for transfer for educational purposes,

33

§12.2

as provided for in section 203(k) of the
Federal Property and Administrative
Services Act of 1949, as amended, 63
Stat. 377 (40 U.S.C. 471 et seq.).

(Authority: 40 U.S.C. 484(k))

§12.2 What definitions apply?

(a) Definitions in the Act. The fol-
lowing terms used in this part are de-
fined in section 472 of the Act:

Administrator
Surplus property

(b) Definitions in the Education Depart-
ment General Administrative Regulations
(EDGAR). The following terms used in
this part are defined in 34 CFR 77.1:

Department
Secretary
State

(c) Other definitions: The following
definitions also apply to this part:

Abrogation means the procedure the
Secretary may use to release the trans-
feree of surplus Federal real property
from the covenants, conditions, res-
ervations, and restrictions contained in
the conveyance instrument before the
term of the instrument expires.

Act means the Federal Property and
Administrative Services Act of 1949, as
amended, 63 Stat. 377 (40 U.S.C. 471 et
seq.).

Applicant means an eligible entity as
described in §12.5 that formally applies
to be a transferee or lessee of surplus
Federal real property, using a public
benefit allowance (PBA) under the Act.

Lessee, except as used in §12.14(a)(b),
means an entity that is given tem-
porary possession, but not title, to sur-
plus Federal real property by the Sec-
retary for educational purposes.

Nonprofit institution means any insti-

tution, organization, or association,
whether incorporated or unincor-
porated—

(1) The net earnings of which do not
inure or may not lawfully inure to the
benefit of any private shareholder or
individual; and

(2) That has been determined by the
Internal Revenue Service to be tax-ex-
empt under section 501(c)(3) of title 26.

Off-site property means surplus build-
ings and improvements—including any
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related personal property—that are ca-
pable of being removed from the under-
lying land and that are transferred by
the Secretary without transferring the
underlying real property.

On-site property means surplus Fed-
eral real property, including any re-
lated personal property—other than
off-site property.

Period of restriction means that period
during which the surplus Federal real
property transferred for educational
purposes must be used by the trans-
feree or lessee in accordance with cov-
enants, conditions, and any other re-
strictions contained in the conveyance
instrument.

Program and plan of use means the
educational activities to be conducted
by the transferee or lessee using the
surplus Federal real property, as de-
scribed in the application for that
property.

Public benefit allowance (‘“PBA”)
means the credit, calculated in accord-
ance with appendix A to this part,
given to a transferee or lessee which is
applied against the fair market value
of the surplus Federal real property at
the time of the transfer or lease of such
property in exchange for the proposed
educational use of the property by the
transferee or lessee.

Related personal property means any
personal property—

(1) That is located on and is an inte-
gral part of, or incidental to the oper-
ation of, the surplus Federal real prop-
erty; or

(2) That is determined by the Admin-
istrator to be otherwise related to the
surplus Federal real property.

Surplus Federal real property means
the property assigned or suitable for
assignment to the Secretary by the Ad-
ministrator for disposal under the Act.

Transfer means to sell and convey
title to surplus Federal real property
for educational purposes as described
in this part.

Transferee means that entity which
has purchased and acquired title to the
surplus Federal real property for edu-
cational purposes pursuant to section
203(k) of the Act.

(Authority: 40 U.S.C. 472 and 20 U.S.C. 3401 et
seq.)
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§12.3 What other regulations apply to
this program?
The following regulations apply to
this program:
(a) 34 CFR parts 100, 104, and 106.
(b) 41 CFR part 101-47.
(c) 34 CFR part 85.

(Authority: 40 U.S.C. 484(k); 42 U.S.C. 2000d-
1 et seq.; 29 U.S.C. 794 et seq.; 20 U.S.C. 1681 et
seq.; Executive Order 12549; and 20 U.S.C.
3474)

Subpart B—Distribution of Surplus
Federal Real Property

§12.4 How does the Secretary provide
notice of availability of surplus
Federal real property?

The Secretary notifies potential ap-
plicants of the availability of surplus
Federal real property for transfer for
educational uses in accordance with 41
CFR 101-47.308-4.

(Authority: 40 U.S.C. 484(k)(1))

§12.5 Who may apply for surplus Fed-
eral real property?

The following entities may apply for
surplus Federal real property:

(a) A State.

(b) A political subdivision or instru-
mentality of a State.

(c) A tax-supported institution.

(d) A nonprofit institution.

(e) Any combination of these enti-
ties.

(Authority: 40 U.S.C. 484(k)(1)(A))

§12.6 What must an application for
surplus Federal real property con-
tain?

An application for surplus Federal
real property must—

(a) Contain a program and plan of
use;

(b) Contain a certification from the
applicant that the proposed program is
not in conflict with State or local zon-
ing restrictions, building codes, or
similar limitations;

(c) Demonstrate that the proposed
program and plan of use of the surplus
Federal real property is for a purpose
that the applicant is authorized to
carry out;

(d) Demonstrate that the applicant is
able, willing, and authorized to assume
immediate custody, use, care, and
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maintenance of the surplus Federal
real property;

(e) Demonstrate that the applicant is
able, willing, and authorized to pay the
administrative expenses incident to
the transfer or lease;

(f) Demonstrate that the applicant
has the necessary funds, or the ability
to obtain those funds immediately
upon transfer or lease, to carry out the
proposed program and plan of use for
the surplus Federal real property;

(g) Demonstrate that the applicant
has an immediate need and ability to
use all of the surplus Federal real prop-
erty for which it is applying;

(h) Demonstrate that the surplus
Federal real property is needed for edu-
cational purposes at the time of appli-
cation and that it is so needed for the
duration of the period of restriction;

(i) Demonstrate that the surplus Fed-
eral real property is suitable or adapt-
able to the proposed program and plan
of use; and

(j) Provide information requested by
the Secretary in the notice of avail-
ability, including information of the
effect of the proposed program and plan
of use on the environment.

(Approved by the Office of Management and
Budget under control number 1880-0524)

(Authority: 40 U.S.C. 484(k))

§12.7 How is surplus Federal real
property disposed of when there is
more than one applicant?

(a) If there is more than one appli-
cant for the same surplus Federal real
property, the Secretary transfers or
leases the property to the applicant
whose proposed program and plan of
use the Secretary determines provides
the greatest public benefit, using the
criteria contained in appendix A to this
part that broadly address the weight
given to each type of entity applying
and its proposed program and plan of
use. (See example in §12.10(d)).

(b) If, after applying the criteria de-
scribed in paragraph (a) of this section,
two or more applicants are rated equal-
ly, the Secretary transfers or leases
the property to one of the applicants
after—

(1) Determining the need for each ap-
plicant’s proposed educational use at
the site of the surplus Federal real
property;
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(2) Considering the quality of each
applicant’s proposed program and plan
of use; and

(3) Considering each applicant’s abil-
ity to carry out its proposed program
and plan of use.

(c) If the Secretary determines that
the surplus Federal real property is ca-
pable of serving more than one appli-
cant, the Secretary may apportion it
to fit the needs of as many applicants
as is practicable.

(d)(1) The Secretary generally trans-
fers surplus Federal real property to a
selected applicant that meets the re-
quirements of this part.

(2) Alternatively, the Secretary may
lease surplus Federal real property to a
selected applicant that meets the re-
quirements of this part if the Secretary
determines that a lease will promote
the most effective use of the property
consistent with the purposes of this
part or if having a lease is otherwise in
the best interest of the United States,
as determined by the Secretary.

(Authority: 40 U.S.C. 484(k))

§12.8 What transfer or lease instru-
ments does the Secretary use?

(a) The Secretary transfers or leases
surplus Federal real property using
transfer or lease instruments that the
Secretary prescribes.

(b) The transfer or lease instrument
contains the applicable terms and con-
ditions described in this part and any
other terms and conditions the Sec-
retary or Administrator determines are
appropriate or necessary.

(Authority: 40 U.S.C. 484(c))

§12.9 What warranties does the Sec-
retary give?

The Secretary transfers or leases sur-
plus Federal real property on an ‘‘as is,
where is,” basis without warranty of
any kind.

(Authority: 40 U.S.C. 484(k)(1))

§12.10 How is a Public Benefit Allow-
ance (PBA) calculated?

(a) The Secretary calculates a PBA
in accordance with the provisions of
appendix A to this part taking into ac-
count the nature of the applicant, and
the need for, impact of, and type of
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program and plan of use for the prop-
erty, as described in that appendix.

(b) The following are illustrative ex-
amples of how a PBA would be cal-
culated and applied under appendix A:

(1) Entity A is a specialized school
that has had a building destroyed by
fire, and that has existing facilities de-
termined by the Secretary to be be-
tween 26 and 50% inadequate. It is pro-
posing to use the surplus Federal real
property to add a new physical edu-
cation program. Entity A would re-
ceive a basic PBA of 70%, a 10% hard-
ship organization allowance, a 20% al-
lowance for inadequacy of existing
school plant facilities, and a 10% utili-
zation allowance for introduction of
new instructional programs. Entity A
would have a total PBA of 110%. If En-
tity A is awarded the surplus Federal
real property, it would not be required
to pay any cash for the surplus Federal
real property, since the total PBA ex-
ceeds 100%.

(2) Entity B proposes to use the sur-
plus Federal real property for nature
walks. Because this qualifies as an out-
door educational program, Entity B
would receive a basic PBA of 40%. If
Entity B is awarded the surplus Fed-
eral real property, it would be required
to pay 60% of the fair market value of
the surplus Federal real property in
cash at the time of the transfer.

(3) Entity C is an accredited univer-
sity, has an ROTC unit, and proposes to
use the surplus Federal real property
for a school health clinic and for spe-
cial education of the physically handi-
capped. Entity C would receive a basic
PBA of 50% (as a college or university),
a 20% accreditation organization allow-
ance (accredited college or university),
a 10% public service training organiza-
tion allowance (ROTC), a 10% student
health and welfare utilization allow-
ance (school health clinic), and a 10%
service to the handicapped utilization
allowance (education of the physically
handicapped). Entity C would have a
total PBA of 100%. If Entity C is
awarded the surplus Federal real prop-
erty, it would not be required to pay
any cash for the surplus Federal real
property, since the total PBA is 100%.

(4) Entities A, B, and C all submit ap-
plications for the same surplus Federal
real property. Unless the Secretary de-

36

34 CFR Subtitle A (7-1-24 Edition)

cides to apportion it, the Secretary
transfers or leases the surplus Federal
real property to Entity A, since its pro-
posed program and plan of use has the
highest total PBA.

(Authority: 40 U.S.C. 484(k)(1)(¢))

Subpart C—Conditions Applicable
to Transfers or Leases

§12.11 What statutory provisions and
Executive Orders apply to transfers
of surplus Federal real property?

The Secretary directs the transferee
or lessee to comply with applicable
provisions of the following statutes and
Executive Orders prior to, or imme-
diately upon, transfer or lease, as ap-
plicable:

(a) National Environmental Policy
Act of 1969, 42 U.S.C. 4332.

(b) National Historic Preservation
Act of 1966, 16 U.S.C. 470.

(c) National Flood Insurance Act of
1968, 42 U.S.C. 4001 et seq.

(d) Floodplain Management, Exec.
Order No. 11988, 42 FR 26951 (May 25,
1977).

(e) Protection of Wetlands, Exec.
Order No. 11990, 42 FR 26961 (May 25,
1977).

(f) Title VI of the Civil Rights Act of
1964, 42 U.S.C. 2000(d)(1) et seq.

(g) Title IX of the Education Amend-
ments of 1972, 20 U.S.C. 1681 et seq.

(h) Section 504 of the Rehabilitation
Act of 1973, 29 U.S.C. 794 et seq.

(i) Age Discrimination Act of 1975, 42
U.S.C. 1601 et seq.

(j) Any other applicable Federal or
State laws and Executive Orders.

(Authority: 40 U.S.C. 484(k))

(Approved by the Office of Management and
Budget under control number 1880-0524)

§12.12 What are the terms and condi-
tions of transfers or leases of sur-
plus Federal real property?

(a) General terms and conditions for
transfers and leases. The following gen-
eral terms and conditions apply to
transfers and leases of surplus Federal
real property under this part:

(1) For the period provided in the
transfer or lease instrument, the trans-
feree or lessee shall use all of the sur-
plus Federal real property it receives
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solely and continuously for its ap-
proved program and plan of use, in ac-
cordance with the Act and these regu-
lations, except that—

(i) The transferee or lessee has twelve
(12) months from the date of transfer to
place this surplus Federal real property
into use, if the Secretary did not, at
the time of transfer, approve in writing
construction of major new facilities or
major renovation of the property;

(ii) The transferee or lessee has thir-
ty-six (36) months from the date of
transfer to place the surplus Federal
real property into use, if the transferee
or lessee proposes construction of
major new facilities or major renova-
tion of the property and the Secretary
approves it in writing at the time of
transfer; and

(iii) The Secretary may permit use of
the surplus Federal real property at
any time during the period of restric-
tion by an entity other than the trans-
feree or lessee in accordance with
§12.13.

(2) The transferee or lessee may not
modify its approved program and plan
of use without the prior written con-
sent of the Secretary.

(3) The transferee or lessee may not
sell, lease or sublease, rent, mortgage,
encumber, or otherwise dispose of all
or a portion of the surplus Federal real
property or any interest therein with-
out the prior written consent of the
Secretary.

(4) A transferee or lessee shall pay all
administrative costs incidental to the
transfer or lease including, but not
limited to—

(i) Transfer taxes;

(ii) Surveys;

(iii) Appraisals;

(iv) Inventory costs;

(v) Legal fees;

(vi) Title search;

(vii) Certificate or abstract expenses;

(viii) Decontamination costs;

(ix) Moving costs;

(x) Recordation expenses;

(xi) Other closing costs; and

(xii) Service charges, if any, provided
for by an agreement between the Sec-
retary and the applicable State agency
for Federal Property Assistance.

(5) The transferee or lessee shall pro-
tect the residual financial interest of
the United States in the surplus Fed-
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eral real property by insurance or such
other means as the Secretary directs.

(6) The transferee or lessee shall file
with the Secretary reports on its main-
tenance and use of the surplus Federal
real property and any other reports re-
quired by the Secretary in accordance
with the transfer or lease instrument.

(7) Any other term or condition that
the Secretary determines appropriate
or necessary.

(b) Additional terms and conditions for
on-site transfers. The terms and condi-
tions in the transfer, including those in
paragraph (a) of this section, apply for
a period not to exceed thirty (30) years.

(c) Additional terms and conditions for
off-site transfers. (1) The terms and con-
ditions in the transfer, including those
in paragraph (a) of this section, apply
for a period equivalent to the esti-
mated economic life of the property
conveyed for a transfer of off-site sur-
plus Federal real property.

(2) In addition to the terms and con-
ditions contained in paragraph (c) of
this section, the Secretary may also re-
quire the transferee of off-site surplus
Federal real property—

(i) To post performance bonds;

(ii) To post performance guarantee
deposits; or

(iii) To give such other assurances as
may be required by the Secretary or
the holding agency to ensure adequate
site clearance.

(d) Additional terms and conditions for
leases. In addition to the terms and
conditions contained in paragraph (a)
of this section, the Secretary requires,
for leases of surplus Federal real prop-
erty, that all terms and conditions
apply to the initial lease agreement,
and any renewal periods, unless specifi-
cally excluded in writing by the Sec-
retary.

(Authority: 40 U.S.C. 484(k)(1))

(Approved by the Office of Management and
Budget under control number 1880-0524)

§12.13 When is use of the transferred
surplus Federal real property by
entities other than the transferee or
lessee permissible?

(a) By eligible entities. A transferee or
lessee may permit the use of all or a
portion of the surplus Federal real
property by another eligible entity as
described in §12.5, only upon those
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terms and conditions the Secretary de-
termines appropriate if—

(1) The Secretary determines that
the proposed use would not substan-
tially limit the program and plan of
use by the transferee or lessee and that
the use will not unduly burden the De-
partment;

(2) The Secretary’s written consent is
obtained by the transferee or lessee in
advance; and

(3) The Secretary approves the use
instrument in advance and in writing.

(b) By ineligible entities. A transferee
or lessee may permit the use of a por-
tion of the surplus Federal real prop-
erty by an ineligible entity, one not de-
scribed in §12.5, only upon those terms
and conditions the Secretary deter-
mines appropriate if—

(1) In accordance with paragraph (a)
of this section, the Secretary makes
the required determination and ap-
proves both the use and the use instru-
ment;

(2) The use is confined to a portion of
the surplus Federal real property;

(3) The use does not interfere with
the approved program and plan of use
for which the surplus Federal real
property was conveyed; and

(4) Any rental fees or other com-
pensation for use are either remitted
directly to the Secretary or are applied
to purposes expressly approved in writ-
ing in advance by the Secretary.

(Authority: 40 U.S.C. 484(k)(4))

Subpart D—Enforcement

§12.14 What are the sanctions for non-
compliance with a term or condi-
tion of a transfer or lease of surplus
Federal real property?

(a) General sanctions for noncompli-
ance. The Secretary imposes any or all
of the following sanctions, as applica-
ble, to all transfers or leases of surplus
Federal real property:

(1) If all or a portion of, or any inter-
est in, the transferred or leased surplus
Federal real property is not used or is
sold, leased or subleased, encumbered,
disposed of, or used for purposes other
than those in the approved program
and plan of use, without the prior writ-
ten consent of the Secretary, the Sec-
retary may require that—
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(i) All revenues and the reasonable
value of other benefits received by the
transferee or lessee directly or indi-
rectly from that use, as determined by
the Secretary, be held in trust by the
transferee or lessee for the United
States subject to the direction and con-
trol of the Secretary;

(ii) Title or possession to the trans-
ferred or leased surplus Federal real
property and the right to immediate
possession revert to the United States;

(iii) The surplus Federal real prop-
erty be transferred or leased to another
eligible entity as the Secretary directs;

(iv) The transferee or lessee abrogate
the conditions and restrictions in the
transfer or lease instrument in accord-
ance with the provisions of §12.15;

(v) The transferee or lessee place the
surplus Federal real property into im-
mediate use for an approved purpose
and extend the period of restriction in
the transfer or lease instrument for a
term equivalent to the period during
which the property was not fully and
solely used for an approved use; or

(vi) The transferee or lessee comply
with any combination of the sanctions
described in paragraph (a)(1) or (a)(3) of
this section.

(2) If title or possession reverts to the
United States for noncompliance or is
voluntarily reconveyed, the Secretary
may require the transferee or lessee—

(i) To reimburse the United States
for the decrease in value of the trans-
ferred or leased surplus Federal real
property not due to—

(A) Reasonable wear and tear;

(B) Acts of God; or

(C) Reasonable alterations made by
the transferee or lessee to adapt the
surplus Federal real property to the ap-
proved program and plan of use for
which it was transferred or leased;

(ii) To reimburse the United States
for any costs incurred in reverting title
or possession;

(iii) To forfeit any cash payments
made by the transferee or lessee
against the purchase or lease price of
surplus Federal real property trans-
ferred;

(iv) To take any other action di-
rected by the Secretary; or

(v) To comply with any combination
of the provisions of paragraph (a)(3) of
this section.



Office of the Secretary, Education

(3) If the transferee or lessee does not
put the surplus Federal real property
into use within the applicable time
limitation in §12.12(a), the Secretary
may require the transferee or lessee to
make cash payments to the Secretary
equivalent to the current fair market
rental value of the surplus Federal real
property for each month during which
the program and plan of use has not
been implemented.

(Authority: 40 U.S.C. 484(k)(4))

(4) If the Secretary determines that a
lessee of a transferee or a sublessee of
a lessee is not complying with a term
or condition of the lease, or if the les-
see voluntarily surrenders the prem-
ises, the Secretary may require termi-
nation of the lease.

(Authority: 40 U.S.C. 484(k)(4)(A))

(b) Additional sanction for noncompli-
ance with off-site transfer. In addition to
the sanctions in paragraph (a) of this
section, if the Secretary determines
that a transferee is not complying with
a term or condition of a transfer of off-
site surplus Federal real property, the
Secretary may require that the un-
earned PBA become immediately due
and payable in cash to the United
States.

(Authority: 40 U.S.C. 484(k)(4)(A))

Pt. 12, App. A

Subpart E—Abrogation

§12.15 What are the procedures for se-
curing an abrogation of the condi-
tions and restrictions contained in
the conveyance instrument?

(a) The Secretary may, in the Sec-
retary’s sole discretion, abrogate the
conditions and vrestrictions in the
transfer or lease instrument if—

(1) The transferee or lessee submits
to the Secretary a written request that
the Secretary abrogate the conditions
and restrictions in the conveyance in-
strument as to all or any portion of the
surplus Federal real property;

(2) The Secretary determines that
the proposed abrogation is in the best
interests of the United States;

(3) The Secretary determines the
terms and conditions under which the
Secretary will consent to the proposed
abrogation; and

(4) The Secretary transmits the abro-
gation to the Administrator and there
is no disapproval by the Administrator
within thirty (30) days after notice to
the Administrator.

(b) The Secretary abrogates the con-
ditions and restrictions in the transfer
or lease instrument upon a cash pay-
ment to the Secretary based on the for-
mula contained in the transfer or lease
instrument and any other terms and
conditions the Secretary deems appro-
priate to protect the interest of the
United States.

(Authority: 40 U.S.C. 484(k)(4)(A)(iii))

APPENDIX A TO PART 12—PUBLIC BENEFIT ALLOWANCE FOR TRANSFER OF SURPLUS
FEDERAL REAL PROPERTY FOR EDUCATIONAL PURPOSES!
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Office of the Secretary, Education

DESCRIPTION OF TERMS USED IN THIS
APPENDIX

Elementary or High School means an ele-
mentary school (including a kindergarten),
high school, junior high school, junior-senior
high school or elementary or secondary
school system, that provides elementary or
secondary education as determined under
State law. However, it does not include a
nursery school even though it may operate
as part of a school system.

College or University means a non-profit or
public university or college, including a jun-
ior college, that provides postsecondary edu-
cation.

Specialiced School means
school, area trade school,
blind, or similar school.

Public Library means a public library or
public library service system, not a school li-
brary or library operated by non-profit, pri-
vate organizations or institutions that may
be open to the general public. School librar-
ies receive the public benefit allowance in
the appropriate school classification.

Educational Museum means a museum that
conducts courses on a continuing, not ad hoc,
basis for students who receive credits from
accredited postsecondary education institu-
tions or school systems.

School Outdoor Education means a separate
facility for outdoor education as distin-
guished from components of a basic school.
Components of a school such as playgrounds
and athletic fields receive the basic allow-
ance applicable for that type of school. The
outdoor education must be located reason-
ably near the school system and may be open
to and used by the general public, but only if
the educational program for which the prop-
erty is conveyed is given priority of use. This
category does not include components of the
school such as playgrounds and athletic
fields, that are utilized during the normal
school year, and are available to all stu-
dents.

Central Administrative and/or Service Center
means administrative office space, equip-
ment storage areas, and similar facilities.

a vocational
school for the

DESCRIPTION OF ALLOWANCES

Basic Public Benefit Allowance means an al-
lowance that is earned by an applicant that
satisfies the requirements of §12.10 of this
part.

ORGANIZATION ALLOWANCE

Accreditation means an allowance that is
earned by any postsecondary educational in-
stitution, including a vocational or trade
school, that is accredited by an accrediting
agency recognized by the Secretary under 34
CFR part 602.

Federal Impact means an allowance that is
earned by any local educational agency
(LEA) qualifying for Federal financial assist-
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ance as the result of the impact of certain
Federal activities upon a community, such
as the following under Public Law 81-874 and
Public Law 81-815: to any LEA charged by
law with responsibility for education of chil-
dren who reside on, or whose parents are em-
ployed on, Federal property, or both; to any
LEA to which the Federal Government has
caused a substantial and continuing finan-
cial burden as the result of the acquisition of
a certain amount of Federal property since
1938; or to any LEA that urgently needs min-
imum school facilities due to a substantial
increase in school membership as the result
of new or increased Federal activities.

Public Services Training means an allowance
that is earned if the applicant has cadet or
ROTC units or other personnel training con-
tracts for the Federal or State governments.
This is given to a school system only if the
particular school receiving the property fur-
nishes that training.

Hardship means an allowance earned by an
applicant that has suffered a significant fa-
cility loss because of fire, storm, flood, other
disaster, or condemnation. This allowance is
also earned if unusual conditions exist such
as isolation or economic factors that require
special consideration.

Inadequacies of Existing Facilities means an
allowance that is earned on a percentage
basis depending on the degree of inadequacy
considering both public and nonpublic facili-
ties. Overall plant requirements are deter-
mined based on the relationship between the
maximum enrollment accommodated in the
present facilities, excluding double and night
sessions and the anticipated enrollment if
the facilities are transferred. Inadequacies
may be computed for a component school
unit such as a school farm, athletic field, fa-
cility for home economics, round-out school
site, cafeteria, auditorium, teacherages, fac-
ulty housing, etc., only if the component is
required to meet State standards. In that
event, the State Department of Education
will be required to provide a certification of
the need. Component school unit inadequa-
cies may only be related to a particular
school and not to the entire school system.

UTILIZATION ALLOWANCES

Introduction of New Instructional Programs
means an allowance that is earned if the pro-
posed use of the property indicates that new
programs will be added at a particular
school. Examples of these new programs in-
clude those for vocational education, phys-
ical education, libraries, and similar pro-
grams.

Student Health and Welfare means an allow-
ance that is earned if the proposed program
and plan of use of the property provides for
cafeteria, clinic, infirmary, bus loading shel-
ters, or other uses providing for the well-
being and health of students and eliminating
safety and health hazards.
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Research means an allowance that is
earned if the proposed use of the property
will be predominantly for research by fac-
ulty or graduate students under school aus-
pices, or other primary educational research.

Service to Handicapped means an allowance
that is earned if the proposed program and
plan of use for the property will be for spe-
cial education for the physically or mentally
handicapped.

PART 15—UNIFORM RELOCATION
ASSISTANCE AND REAL PROP-
ERTY ACQUISITION FOR FEDERAL
AND FEDERALLY ASSISTED PRO-
GRAMS

AUTHORITY: Section 213, Uniform Reloca-
tion Assistance and Real Property Acquisi-
tion Policies Act of 1970, Pub. L. 91-646, 84
Stat. 1894 (42 U.S.C. 4601) as amended by the
Surface Transportation and Uniform Reloca-
tion Assistance Act of 1987, Title IV of Pub.
L. 100-17, 101 Stat. 246-256 (42 U.S.C. 4601
note).

§15.1 Uniform relocation assistance
and real property acquisition.

Regulations and procedures for com-
plying with the Uniform Relocation
Assistance Act of 1970 (Pub. L. 91-646,
84 Stat. 1894, 42 U.S.C. 4601) as amended
by the SUrface Transportation and
Uniform Relocation Assistance Act of
1987 (Title IV of Pub. L. 100-17, 101 Stat.
264-255, 42 U.S.C. 4601 note) are set forth
in 49 CFR part 24.

[62 FR 48021, Dec. 17, 1987]

PART 21—EQUAL ACCESS TO
JUSTICE

Subpart A—General

Sec.

21.1 Equal Access to Justice Act.

21.2 Time period when the Act applies.
21.3 Definitions.

Subpart B—Which Adversary Adjudications
Are Covered?

21.10 Adversary adjudications covered by
the Act.

21.11 Effect of judicial review of adversary
adjudication.

Subpart C—How Is Eligibility Determined?

21.20 Types of eligible applicants.
21.21 Determination of net worth and num-
ber of employees.
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21.22 Applicants representing others.

Subpart D—How Does One Apply for an
Award?

21.30 Time for filing application.

21.31 Contents of application.

21.32 Confidentiality of information about
net worth.

21.33 Allowable fees and expenses.

Subpart E—What Procedures Are Used in
Considering Applications?

21.40
21.41
21.42
21.43
21.44

Filing and service of documents.
Answer to application.

Reply.

Comments by other parties.
Further proceedings.

Subpart F—How Are Awards Determined?

21.50 Standards for awards.

21.51 Initial decision in applications not
subject to the CRRA.

21.52 Initial decision by an adjudicative of-
ficer in applications subject to CRRA ju-
risdiction.

21.563 Final decision of the CRRA.

21.564 Review by the Secretary.

21.55 Final decision if the Secretary does
not review.

21.56 Judicial review.

Subpart G—How Are Awards Paid?

21.60 Payment of awards.
21.61 Release.

AUTHORITY: 5 U.S.C. 504, unless otherwise
noted.

SOURCE: 58 FR 47192, Sept. 7, 1993, unless
otherwise noted.

Subpart A—General

§21.1 Equal Access to Justice Act.

(a) The Equal Access to Justice Act
(the Act) provides for the award of fees
and other expenses to applicants that—

(1) Are prevailing parties in adver-
sary adjudications before the Depart-
ment of Education; and

(2) Meet all other conditions of eligi-
bility contained in this part.

(b) An eligible applicant, as described
in paragraph (a) of this section, is enti-
tled to receive an award unless—

(1) The adjudicative officer, the Civil
Rights Reviewing Authority (CRRA),
or the Secretary on review, determines
that—

(i) The Department’s position was
substantially justified; or
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