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Subpart A—General Provisions 
§ 385.1 Purpose of the programmatic 

regulations. 
(a) The programmatic regulations of 

this part implement the provisions of 
section 601(h)(3) of the Water Resources 
Development Act of 2000, Public Law 
106–541, 114 Stat. 2688 (hereinafter 
‘‘WRDA 2000’’), which was enacted on 
December 11, 2000. 

(b) The purpose of the programmatic 
regulations of this part is to ensure 
that the goals and purposes of the 
Comprehensive Everglades Restoration 
Plan (the Plan) are achieved and to es-
tablish the processes necessary for im-
plementing the Plan. Some of these 
processes are project specific, includ-
ing, but not limited to, development of 
Project Implementation Reports, 
Project Cooperation Agreements, plans 
and specifications, Pilot Project Tech-
nical Data Reports, and Operating 
Manuals. Other processes are of more 
general applicability, including, but 
not limited to, development of pro-
gram-wide guidance memoranda, in-
terim goals, interim targets, and the 
Master Implementation Sequencing 
Plan. Taken together, these processes 
will ensure that the restoration pur-
poses and other goals of the Plan are 
achieved. The regulations of this part 
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also describe the relationship among 
the various entities responsible for im-
plementation of the Plan. 

(c) Section 601(h) of WRDA 2000 es-
tablishes an integrated framework for 
assuring that the goals and purposes of 
the Plan are achieved. This framework 
includes tools for planning, implemen-
tation, and evaluation; a process for 
developing these tools in an open pub-
lic process, with input from other Fed-
eral, State, and local agencies; and an 
enforcement mechanism to ensure that 
the requirements of the statute are 
carried out. 

(1) Tools. (i) The specific planning 
tool established by section 601(h) is the 
Project Implementation Report. 

(ii) The specific implementation 
tools established by section 601(h) are 
Project Cooperation Agreements and 
Operating Manuals. 

(iii) The specific evaluation tool es-
tablished by section 601(h) is the in-
terim goals for evaluating the restora-
tion success of the Plan. 

(iv) In addition to the specific plan-
ning, implementation, and evaluation 
tools established by section 601(h), the 
regulations of this part establish addi-
tional tools, including but not limited 
to, Project Management Plans, Pro-
gram Management Plans, Comprehen-
sive Plan Modification Reports, the 
Master Implementation Sequencing 
Plan, and interim targets for evalu-
ating progress towards achieving the 
other water related needs of the region. 

(2) Processes. The regulations of this 
part establish the processes for devel-
oping these tools. Consistent with sec-
tion 601(h), these regulations have been 
developed, after notice and opportunity 
for public content, with the concur-
rence of the Secretary of the Interior 
and the Governor, and in consultation 
with the Seminole Tribe of Florida, the 
Miccosukee Tribe of Indians of Florida, 
the Administrator of the Environ-
mental Protection Agency, the Sec-
retary of Commerce, the Florida De-
partment of Environmental Protection, 
and other Federal, State, and local 
agencies. 

(3) Enforcement mechanism. The spe-
cific enforcement mechanism estab-
lished by Section 601(h) is the ‘‘Com-
prehensive Everglades Restoration 
Plan Assurance of Project Benefits 

Agreement,’’ dated January 9, 2002, be-
tween the President and the Governor, 
under which the State shall ensure, by 
regulation or other appropriate means, 
that water made available by each 
project in the Plan shall not be per-
mitted for a consumptive use or other-
wise made unavailable by the State 
until such time as sufficient reserva-
tions of water for the restoration of the 
natural system are made under State 
law in accordance with the project im-
plementation report and consistent 
with the Plan. 

(4) Public information. The Secretary 
of the Army shall ensure that the pub-
lic understands the linkage between 
the processes, tools, and enforcement 
mechanism and can monitor the effec-
tiveness of this integrated framework 
in assuring that the goals and purposes 
of the Plan are achieved, as provided 
for in the regulations of this part, by: 

(i) Providing for public notice and 
comment in the development of plan-
ning, implementation, and evaluation 
tools; 

(ii) Providing notice of final action 
on planning, evaluation, and imple-
mentation tools; 

(iii) Making available to the public 
on a web site or by other appropriate 
means final, and where appropriate 
draft, copies of all planning, evalua-
tion, and implementation tools; and 

(iv) Explaining through the regula-
tions of this part and by other appro-
priate means the process for developing 
the tools, the linkage between the 
process, tools, and enforcement mecha-
nism, and the means by which these 
elements constitute an integrated 
framework for assuring that the goals 
and purposes of the Plan are achieved. 

§ 385.2 Applicability of the pro-
grammatic regulations. 

(a) This part applies to all activities 
conducted to implement the Com-
prehensive Everglades Restoration 
Plan. 

(b) As used in this part, the Sec-
retary of the Army acts through the 
Assistant Secretary of the Army for 
Civil Works with respect to the Army’s 
civil works program pursuant to 10 
U.S.C. 3016. 
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(c) Nothing in this part shall be in-
terpreted to amend, alter, diminish, or 
otherwise affect: 

(1) The rights, powers and duties pro-
vided under the ‘‘Comprehensive Ever-
glades Restoration Plan Assurance of 
Project Benefits Agreement,’’ dated 
January 9, 2002 pursuant to section 
601(h)(2) of WRDA 2000; or 

(2) Any existing legal water rights of 
the United States, the State of Florida, 
the Miccosukee Tribe of Indians of 
Florida, or the Seminole Tribe of Flor-
ida, including rights under the compact 
among the Seminole Tribe of Florida, 
the State, and the South Florida Water 
Management District, defining the 
scope and use of water rights of the 
Seminole Tribe of Florida, as codified 
by section 7 of the Seminole Indian 
Land Claims Settlement Act of 1987 (25 
U.S.C. 1772e). 

(d) This part is intended to aid the 
internal management of the imple-
menting agencies and is not intended 
to create any right or benefit enforce-
able at law by a party against the im-
plementing agencies or their officers. 
Nothing in this part shall create a 
right or expectation to benefits or en-
hancements, temporary or permanent, 
in third parties that are not specifi-
cally authorized by Congress in section 
601 of WRDA 2000. 

(e) Nothing in this part is intended 
to, or shall be interpreted to, reserve or 
allocate water or to prescribe the proc-
ess for reserving or allocating water or 
for water management under Florida 
law. Nor is this part intended to, nor 
shall it be interpreted to, prescribe any 
process of Florida law. 

§ 385.3 Definitions. 
For the purposes of this part, the fol-

lowing terms are defined: 
Adaptive management means the con-

tinuous process of seeking a better un-
derstanding of the natural system and 
human environment in the South Flor-
ida ecosystem, and seeking continuous 
refinements in and improvements to 
the Plan to respond to new information 
resulting from changed or unforeseen 
circumstances, new scientific and tech-
nical information, new or updated mod-
eling; information developed through 
the assessment principles contained in 
the Plan; and future authorized 

changes to the Plan in order to ensure 
that the goals and purposes of the Plan 
are fulfilled. 

Alternative plan means a plan that 
consists of a system of structural and/ 
or nonstructural measures, strategies, 
or programs formulated to achieve, 
fully or partially, the goals and pur-
poses of the Plan, as further defined in 
section 1.6.1 of the Water Resources 
Council’s ‘‘Economic and Environmental 
Guidelines for Water and Related Land 
Resources Implementation Studies,’’ 
dated March 10, 1983. 

Assessment means the process where-
by the actual performance of imple-
mented projects is measured and inter-
preted based on analyses of informa-
tion obtained from research, moni-
toring, modeling, or other relevant 
sources. 

Central and Southern Florida (C&SF) 
Project means the project for Central 
and Southern Florida authorized under 
the heading ‘‘CENTRAL AND SOUTH-
ERN FLORIDA’’ in section 203 of the 
Flood Control Act of 1948 (62 Stat. 1176) 
and any modification authorized by 
any other provision of law, including 
section 601 of WRDA 2000. 

Component means features of the 
Plan that include, but are not limited 
to, storage reservoirs, aquifer storage 
and recovery facilities, stormwater 
treatment areas, water reuse facilities, 
canals, levees, pumps, water control 
structures, and seepage management 
facilities; the removal of canals, levees, 
pumps, and water control structures; 
and operational changes. 

Comprehensive Everglades Restoration 
Plan (CERP) means the plan contained 
in the ‘‘Final Integrated Feasibility 
Report and Programmatic Environ-
mental Impact Statement,’’ dated 
April 1, 1999, as modified by section 601 
of WRDA 2000, and any subsequent 
modification authorized in law. 

Comprehensive Plan Modification Re-
port means the report prepared for ap-
proval by Congress of major changes to 
the Plan that are necessary to ensure 
that the goals and purposes of the Plan 
are achieved. The Comprehensive Plan 
Modification Report describes the for-
mulation and evaluation of alter-
natives, recommended modifications to 
the Plan, and other economic, environ-
mental, and engineering information, 
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and includes the appropriate NEPA 
document. 

Concurrence means the issuance of a 
written statement of concurrence or 
the failure to provide such a written 
statement within a time frame pre-
scribed by law or this part. 

Consultation means a process to en-
sure meaningful and timely input in 
the development of program and 
project activities, reports, manuals, 
plans, and other documents from Fed-
eral, State, and local agencies, the 
Miccosukee Tribe of Indians of Florida, 
and the Seminole Tribe of Florida. 

Coordination means the formal ex-
change of information and views, by 
letter, report, or other prescribed 
means, between the Corps of Engineers 
and the non-Federal sponsor and an-
other agency or tribe, including but 
not limited to, the exchange of infor-
mation and views regarding the devel-
opment of Project Implementation Re-
ports, Operating Manuals, and Com-
prehensive Plan Modification Reports. 
Coordination activities are required by 
and in accordance with purposes and 
procedures established by Federal pol-
icy (public law, executive order, agency 
regulation, memorandum of agree-
ment, and other documents that me-
morialize policy of the Corps of Engi-
neers). 

Cost-effective means the least costly 
way of attaining a given level of output 
or performance, consistent with the 
goals and purposes of the Plan and ap-
plicable laws. 

Design Agreement means the agree-
ment between the Corps of Engineers 
and a non-Federal sponsor concerning 
cost sharing for activities related to 
planning, engineering, design, and 
other activities needed to implement 
the Plan. 

Dispute means any disagreement be-
tween the agencies or tribes associated 
with implementation of the Plan that 
cannot be resolved by the members of a 
Project Delivery Team or RECOVER 
and that is elevated to decision makers 
at the respective agencies or tribes. 

District Engineer means the District 
Engineer of the Corps of Engineers, 
Jacksonville District. 

Division Engineer means the Division 
Engineer of the Corps of Engineers, 
South Atlantic Division. 

Drought contingency plan means the 
plan required by § 222.5(i)(5) of this 
chapter and described in implementing 
Engineer Regulation ER 1110–2–1941 
‘‘Drought Contingency Plans,’’ and 
means a plan contained within an Op-
erating Manual that describes proce-
dures for dealing with drought situa-
tions that affect management decisions 
for operating projects. 

Environmental and economic equity 
means the fair treatment of all persons 
regardless of race, color, creed, na-
tional origin, or economic status, in-
cluding environmental justice, and the 
provision of economic opportunities for 
small business concerns controlled by 
socially and economically disadvan-
taged individuals, including individuals 
with limited English proficiency, in 
the implementation of the Plan. 

Environmental justice means identi-
fying and addressing, disproportion-
ately high and adverse human health 
or environmental effects of a Federal 
agency’s programs, policies, and activi-
ties on minority and low-income popu-
lations, in accordance with applicable 
laws, regulations, and Executive Or-
ders. 

Evaluation means the process where-
by the performance of plans and de-
signs relative to desired objectives is 
forecast through predictive modeling 
and other tools. 

Expected performance level means the 
projected level of benefits to the nat-
ural system and human environment 
described in the Plan. 

External peer review means a process 
to review and validate the scientific 
and technical processes and informa-
tion developed for implementation of 
the Plan that is independent of the 
agencies involved in the implementa-
tion of the Plan. 

Goals and purposes of the Plan means 
the restoration, preservation, and pro-
tection of the South Florida ecosystem 
while providing for other water-related 
needs of the region, including water 
supply and flood protection. 

Governor means the Governor of the 
State of Florida. 

Guidance memorandum means the spe-
cific procedure, process, or other guid-
ance specified in § 385.5(b) that is devel-
oped and approved by the Secretary of 
the Army with the concurrence of the 
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Secretary of the Interior and the Gov-
ernor. 

Improved or new flood protection bene-
fits means increased or new levels of 
service for flood protection that are 
identified in a Project Implementation 
Report and approved as a purpose of 
the project. 

Independent scientific review means 
the process established pursuant to 
section 601(j) of WRDA 2000 to review 
the Plan’s progress toward achieving 
the natural system restoration goals of 
the Plan. 

Individual feature of the Plan means a 
component or group of components of 
the Plan related to and limited to one 
specific project of the Plan. 

Interim goal is a means by which res-
toration success of the Plan may be 
evaluated throughout the implementa-
tion process. Interim goals provide a 
means of tracking restoration perform-
ance, as well as a basis for reporting on 
the progress made at specified inter-
vals of time towards restoration of the 
South Florida ecosystem, and for peri-
odically evaluating the accuracy of 
predictions of system responses to the 
effects of the Plan. 

Interim target is a means by which the 
success of the Plan in providing for 
other water-related needs of the region, 
including water supply and flood pro-
tection, may be evaluated throughout 
the implementation process. Interim 
targets provide a means of tracking 
Plan performance, as well as a basis for 
reporting on progress made at specified 
intervals of time towards providing for 
other water-related needs of the region, 
and for periodically evaluating the ac-
curacy of predictions of system re-
sponses to the effects of the Plan. 

Justified has the same meaning as in 
section 601(f)(2) of WRDA 2000 which 
states that the Secretary of the Army, 
in carrying out any activity to restore, 
preserve, or protect the South Florida 
ecosystem, may determine that an ac-
tivity is justified by the environmental 
benefits derived by the South Florida 
ecosystem and no further economic 
justification for the activity is re-
quired, if the Secretary determines 
that the activity is cost-effective. 

Levels of service for flood protection 
means the expected performance of the 
Central and Southern Project and 

other water management systems in 
the South Florida ecosystem, con-
sistent with applicable law, for a spe-
cific area or region. 

Master Implementation Sequencing 
Plan means the document that de-
scribes the sequencing and scheduling 
for the projects of the Plan. 

Mediation means a non-binding dis-
pute resolution process designed to as-
sist the disputing parties to resolve a 
disagreement. In mediation, the par-
ties mutually select a neutral and im-
partial third party to facilitate the ne-
gotiations. 

Monitoring means the systematic 
process of collecting data designed to 
show the status, trends, and relation-
ships of elements of the natural system 
and human environment at specific lo-
cations and times. 

Natural system means all land and 
water managed by the Federal govern-
ment or the State within the South 
Florida ecosystem including, but not 
limited to, water conservation areas; 
sovereign submerged land; Everglades 
National Park; Biscayne National 
Park; Big Cypress National Preserve; 
other Federal or State (including a po-
litical subdivision of a State) land that 
is designated and managed for con-
servation purposes; the contiguous 
near-shore coastal water of South Flor-
ida; and, any tribal land that is des-
ignated and managed for conservation 
purposes, as approved by the tribe. 

Next-added increment means the eval-
uation of an alternative as the next 
project to be added to a system of 
projects already implemented. For the 
purposes of this part, this means ana-
lyzing an alternative as the next 
project to be added to a system of 
projects that includes only those 
projects that have been approved ac-
cording to general provision of law or 
specific authorization of Congress and 
are likely to have been implemented by 
the time the project being evaluated is 
completed. 

Non-Federal sponsor means a legally 
constituted public body that has full 
authority and capability to perform 
the terms of the Project Cooperation 
Agreement and the ability to pay dam-
ages, if necessary, in the event of fail-
ure to perform, pursuant to section 221 
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of the Flood Control Act of 1970, as 
amended (42 U.S.C. 1962d–5b). 

Operating Manuals means the set of 
documents that describe how the 
projects of the Plan and the Central 
and Southern Florida Project are to be 
operated to ensure that the goals and 
purposes of the Plan are achieved. Op-
erating Manuals include the System 
Operating Manual and Project Oper-
ating Manuals. Operating Manuals con-
tain water control plans, regulation 
schedules, and operating criteria for 
project and/or system regulations as 
well as additional information nec-
essary to operate projects to ensure 
that the goals and purposes of the Plan 
are achieved. 

Optimize means to follow a reasonable 
and practical process for developing a 
plan that returns the greatest excess of 
benefits, both monetary and non-mone-
tary, over costs. 

Outreach means activities under-
taken to inform the public about the 
Plan and activities associated with im-
plementation of the Plan, and to in-
volve the public in the decision-making 
process for implementing the Plan. 

Performance measure means an ele-
ment or component of the natural sys-
tem or human environment that is ex-
pected to be influenced by the Plan 
that has been selected to be evaluated 
or monitored as representative of a 
class of responses to implementation of 
the Plan and compared with a level of 
output that is expected and desired 
during or following the implementa-
tion of the Plan. 

Periodic CERP update means the eval-
uation of the Plan that is conducted 
periodically with new or updated mod-
eling that includes the latest available 
scientific, technical, and planning in-
formation. 

Pilot project means a project under-
taken to address uncertainties associ-
ated with certain components of the 
Plan such as aquifer storage and recov-
ery, in-ground reservoir technology, 
seepage management, and wastewater 
reuse. The purpose of pilot projects is 
to develop information necessary to 
better determine the technical feasi-
bility of these components prior to de-
velopment of a Project Implementation 
Report. 

Pilot Project Design Report means the 
report that contains the technical in-
formation necessary to implement a 
pilot project. 

Pilot Project Technical Data Report 
means the report that documents the 
findings and conclusions from the im-
plementation and testing phases of a 
pilot project. 

Plan means the Comprehensive Ever-
glades Restoration Plan contained in 
the ‘‘Final Integrated Feasibility Re-
port and Programmatic Environmental 
Impact Statement,’’ dated April 1, 1999, 
as modified by section 601 of WRDA 
2000, and any subsequent modification 
authorized in law. 

Plans and specifications means the in-
formation required to bid and con-
struct the recommended project de-
scribed in the Project Implementation 
Report. 

Pre-CERP baseline means the hydro-
logic conditions in the South Florida 
ecosystem on the date of enactment of 
WRDA 2000, as modeled by using a 
multi-year period of record based on 
assumptions such as land use, popu-
lation, water demand, water quality, 
and assumed operations of the Central 
and Southern Florida Project. 

Program-level activity means those 
tasks, activities, or products that sup-
port more than one project or that are 
system-wide in scope. 

Program Management Plan means the 
document that describes the activities, 
tasks, and responsibilities that will be 
used to produce and deliver the prod-
ucts that comprise a program-level ac-
tivity. 

Project means a component or group 
of components of the Plan that are im-
plemented together to provide func-
tional benefits towards achieving the 
goals and purposes of the Plan. 

Project Cooperation Agreement (PCA) 
means the legal agreement between the 
Department of the Army and a non- 
Federal sponsor that is executed prior 
to project construction. The Project 
Cooperation Agreement describes the 
financial, legal, and other responsibil-
ities for construction, operation, main-
tenance, repair, rehabilitation, and re-
placement of a project. 

Project Delivery Team means the 
inter-agency, interdisciplinary team 
led by the Corps of Engineers and the 
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non-Federal sponsor that develops the 
technical products necessary to imple-
ment a project. 

Project Implementation Report (PIR) 
means the report prepared by the Corps 
of Engineers and the non-Federal spon-
sor pursuant to section 601(h)(4)(A) of 
WRDA 2000 and described in section 
10.3 of the ‘‘Final Integrated Feasi-
bility Report and Programmatic Envi-
ronmental Impact Statement,’’ dated 
April 1, 1999. 

Project Management Plan means the 
document that describes the activities, 
tasks, and responsibilities that will be 
used to produce and deliver the prod-
ucts necessary to implement a project. 

Project Operating Manual means the 
manual that describes the operating 
criteria for a project or group of 
projects of the Plan. The Project Oper-
ating Manual is considered a supple-
ment to the System Operating Manual 
and presents more detailed information 
on the operation of a specific project or 
group of projects. 

Public means any individuals, organi-
zations, or non-Federal unit of govern-
ment that might be affected by or in-
terested in the implementation of the 
Plan. The public includes regional, 
State, and local government entities 
and officials, public and private organi-
zations, including community-based 
organizations, Native American (In-
dian) tribes, and individuals. 

Quality control plan means the plan 
prepared in accordance with applicable 
regulations and policies of the Corps of 
Engineers that describes the proce-
dures that will be employed to insure 
compliance with all technical and pol-
icy requirements of the Corps of Engi-
neers and the non-Federal sponsor. 

Reservation of water for the natural 
system means the actions taken by the 
South Florida Water Management Dis-
trict or the Florida Department of En-
vironmental Protection, pursuant to 
Florida law, to legally reserve water 
from allocation for consumptive use 
for the protection of fish and wildlife. 

Restoration means the recovery and 
protection of the South Florida eco-
system so that it once again achieves 
and sustains those essential 
hydrological and biological character-
istics that defined the undisturbed 
South Florida ecosystem. As author-

ized by Congress, the restored South 
Florida ecosystem will be significantly 
healthier than the current system; 
however it will not completely rep-
licate the undisturbed South Florida 
ecosystem. 

Restoration Coordination and 
Verification (RECOVER) means the 
interagency and interdisciplinary sci-
entific and technical team described in 
the ‘‘Final Integrated Feasibility Re-
port and Programmatic Environmental 
Impact Statement,’’ dated April 1, 1999 
and established by the Corps of Engi-
neers and the South Florida Water 
Management District to: ensure that a 
system-wide perspective is maintained; 
ensure the highest quality scientific 
and technical information is applied 
throughout the implementation proc-
ess; and to assess, evaluate, and inte-
grate the projects of the Plan with the 
overall goal of ensuring that the goals 
and purposes of the Plan are achieved. 

South Florida ecosystem means the 
area consisting of the land and water 
within the boundary of the South Flor-
ida Water Management District in ef-
fect on July 1, 1999, including but not 
limited to, the Everglades, the Florida 
Keys, and the contiguous near-shore 
coastal water of South Florida. 

South Florida Ecosystem Restoration 
Task Force (Task Force) means the task 
force established pursuant to section 
528(f) of WRDA 1996 (110 Stat. 3770). 

South Florida Water Management Dis-
trict (SFWMD) means the public body 
constituted by the State of Florida 
pursuant to Chapter 373.069 of the Flor-
ida Statutes. 

State means the State of Florida. 
System Operating Manual means the 

Operating Manual that provides an in-
tegrated system-wide framework for 
operating all of the implemented 
projects of the Plan and the Central 
and Southern Florida Project. 

System-wide means pertaining to the 
Central and Southern Florida Project 
or the South Florida ecosystem, as a 
whole. 

Technical review means the process 
that confirms that the engineering, 
economic, environmental, and other as-
pects of project formulation and design 
are in accord with appropriate Federal, 
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State, and Corps of Engineers estab-
lished standards and criteria, regula-
tions, laws, codes, principles, and pro-
fessional procedures that are necessary 
to ensure a quality product. Technical 
review also confirms the 
constructability and effectiveness of 
the product and the use of clearly jus-
tified and valid assumptions and meth-
odologies. 

Technical Review Team means the 
team established by the Corps of Engi-
neers and the non-Federal sponsor to 
ensure quality control of documents 
and products produced by the Project 
Delivery Team through periodic tech-
nical reviews of the technical aspects 
of projects. 

Water budget means an account of all 
water inflows, outflows, and changes in 
storage over a period of time. 

Water dedicated and managed for the 
natural system means the water to be 
reserved or allocated for the natural 
system under State law as identified in 
a Project Implementation Report. 

Water made available means the water 
expected to be generated pursuant to 
the implementation of a project of the 
Plan in accordance with the Project 
Implementation Report for that 
project. 

Without CERP condition means the 
conditions predicted (forecast) in the 
South Florida ecosystem without im-
plementation of any of the projects of 
the Plan. 

WRDA 1996 means the Water Re-
sources Development Act of 1996, Pub-
lic Law 104–303, which was enacted on 
October 12, 1996. 

WRDA 2000 means the Water Re-
sources Development Act of 2000, Pub-
lic Law 106–541, which was enacted on 
December 11, 2000. 

§ 385.4 Limitation on applicability of 
programmatic regulations. 

In accordance with section 
601(h)(3)(c)(ii) of WRDA 2000, this part 
expressly prohibits ‘‘the requirement 
for concurrence by the Secretary of the 
Interior or the Governor on Project Im-
plementation Reports, Project Co-
operation Agreements, Operating 
Manuals for individual projects under-
taken in the Plan, and any other docu-
ments relating to the development, im-
plementation, and management of indi-

vidual features of the Plan, unless such 
concurrence is provided for in other 
Federal or State laws.’’ 

§ 385.5 Guidance memoranda. 
(a) General. (1) Technical guidance for 

internal management of Corps of Engi-
neers personnel during Plan implemen-
tation will be normally issued in the 
form of Engineer Regulations, Circu-
lars, Manuals, or Pamphlets, or other 
appropriate form of guidance. 

(2) Guidance on the following six pro-
gram-wide subjects shall be promul-
gated in accordance with paragraphs 
(b) and (c) of this section: 

(i) General format and content of 
Project Implementation Reports 
(§ 385.26(a)); 

(ii) Instructions for formulation and 
evaluation of alternatives developed 
for Project Implementation Reports, 
their cost effectiveness and impacts 
(§ 385.26(b)); 

(iii) General content of operating 
manuals (§ 385.28(a)); 

(iv) General directions for the con-
duct of the assessment activities of 
RECOVER (§ 385.31(b)); 

(v) Instructions relevant to Project 
Implementation Reports for identi-
fying the appropriate quantity, timing, 
and distribution of water to be dedi-
cated and managed for the natural sys-
tem (§ 385.35(b)); and 

(vi) Instructions relevant to Project 
Implementation Reports for identi-
fying if an elimination or transfer of 
existing legal sources of water will 
occur as a result of implementation of 
the Plan (§ 385.36(b)). 

(b) Special processes for development of 
six program-wide guidance memoranda. 
The Corps of Engineers and the South 
Florida Water Management District 
shall, in consultation with the Depart-
ment of the Interior, the Environ-
mental Protection Agency, the Depart-
ment of Commerce, the Miccosukee 
Tribe of Indians of Florida, the Semi-
nole Tribe of Florida, the Florida De-
partment of Environmental Protection, 
and other Federal, State, and local 
agencies, develop the six guidance 
memoranda described in paragraph (a) 
of this section for approval by the Sec-
retary of the Army. The Corps of Engi-
neers and the South Florida Water 
Management District shall also consult 
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with the South Florida Ecosystem Res-
toration Task Force in the develop-
ment of these guidance memoranda. 
The following procedures shall apply to 
the specific guidance memoranda de-
scribed in paragraph (a) of this section: 

(1) Guidance memoranda shall be 
consistent with this part, applicable 
law, and achieving the goals and pur-
poses of the Plan. 

(2) The Secretary of the Army shall 
afford the public an opportunity to 
comment on each guidance memo-
randum prior to approval through the 
issuance of a notice of availability in 
the FEDERAL REGISTER. 

(3) Approved guidance memoranda 
shall be made available to the public. 

(4) The guidance memoranda specifi-
cally referenced in this part shall be 
developed by December 13, 2004. 

(5) The six guidance memoranda de-
scribed in paragraph (a) of this section 
shall be developed with the concur-
rence of the Secretary of the Interior 
and the Governor. Within 180 days after 
being provided with the final guidance 
memorandum, or such shorter period 
that the Secretary of the Interior and 
the Governor may agree to, the Sec-
retary of the Interior and the Governor 
shall provide the Secretary of the 
Army with a written statement of con-
currence or non-concurrence with the 
proposed guidance memorandum. A 
failure to provide a written statement 
of concurrence or non-concurrence 
within such time frame shall be 
deemed as meeting the concurrency re-
quirements of this section. A copy of 
any concurrency or nonconcurrency 
statements shall be made a part of the 
administrative record and referenced 
in the final guidance memorandum. 
Any nonconcurrency statement shall 
specifically detail the reason or rea-
sons for the non-concurrence. If the six 
guidance memoranda described in para-
graph (a) of this section create a spe-
cial procedure for any individual 
Project Implementation Report, a spe-
cific Project Cooperation Agreement, 
an Operating Manual for a specific 
project component, or any other docu-
ment relating to the development, im-
plementation, and management of one 
specific individual feature of the Plan, 
this section does not require concur-
rence or non-concurrence on that spe-

cial procedure. In lieu of concurrence 
or non-concurrence on such a special 
procedure, the Secretary of the Army 
shall consult with the Secretary of the 
Interior and the Governor. 

(6) The Secretary of the Army shall 
consider incorporating into the regula-
tions of this part the guidance memo-
randa specifically referenced in this 
section during future reviews and revi-
sions of the regulations of this part. 

(c) Revisions to six Program-wide guid-
ance memoranda. The Secretary of the 
Army may, whenever the Secretary be-
lieves it is necessary, and in consulta-
tion with the Department of the Inte-
rior, the Environmental Protection 
Agency, the Department of Commerce, 
the Miccosukee Tribe of Indians of 
Florida, the Seminole Tribe of Florida, 
the South Florida Water Management 
District, the Florida Department of 
Environmental Protection, other Fed-
eral, State, and local agencies, and the 
public, revise guidance memoranda 
that have been completed. Such revi-
sions shall be developed and approved 
consistent with the provisions of para-
graph (b) of this section. Revisions to 
the six guidance memoranda described 
in paragraph (a) of this section shall be 
made following the same concurrence 
process as in paragraph (b)(5) of this 
section. 

(d) Other guidance. Nothing in this 
part shall be considered or construed to 
preclude the ability of the Corps of En-
gineers, the South Florida Water Man-
agement District, and other non-Fed-
eral sponsors from issuing other guid-
ance or policy to assist in imple-
menting the Plan. Any such guidance 
or policy shall be consistent with appli-
cable law, policy, and regulations. 

§ 385.6 Review of programmatic regu-
lations. 

(a) The Secretary of the Army shall 
review, and if necessary revise, the reg-
ulations of this part at least every five 
years. In addition, the Secretary of the 
Army may review and revise the regu-
lations of this part whenever the Sec-
retary believes that such review and 
revision is necessary to attain the 
goals and purposes of the Plan. The 
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Secretary of the Army shall place ap-
propriate notice in the FEDERAL REG-
ISTER upon initiating review of the reg-
ulations of this part. 

(b) Upon completing the review of the 
regulations of this part, the Secretary 
shall promulgate any revisions to the 
regulations after notice and oppor-
tunity for public comment in accord-
ance with applicable law, with the con-
currence of the Secretary of the Inte-
rior and the Governor, and in consulta-
tion with the Seminole Tribe of Flor-
ida, the Miccosukee Tribe of Indians of 
Florida, the Administrator of the Envi-
ronmental Protection Agency, the Sec-
retary of Commerce, and other Federal, 
State, and local agencies. 

(c) Within 180 days after being pro-
vided with the final revisions to the 
programmatic regulations of this part, 
or such shorter period that the Sec-
retary of the Interior and Governor 
may agree to, the Secretary of the In-
terior and the Governor shall provide 
the Secretary of the Army with a writ-
ten statement of concurrence or non- 
concurrence with the revisions. A fail-
ure to provide a written statement of 
concurrence or non-concurrence within 
such time frame shall be deemed as 
meeting the concurrency process of 
paragraph (b) of this section. A copy of 
any concurrency or nonconcurrency 
statements shall be made a part of the 
administrative record and referenced 
in the final revised programmatic regu-
lations. Any non-concurrency state-
ment shall specifically detail the rea-
son or reasons for the non-concurrence. 

§ 385.7 Concurrency statements. 

The administrative record of the pro-
grammatic regulations in this part 
contains a copy of the concurrency 
statements by the Secretary of the In-
terior and the Governor to the Sec-
retary of the Army. The concurrency 
statements can be obtained from the 
Army Corps of Engineers, Jacksonville 
District, 701 San Marco Blvd., Jackson-
ville, Florida 32207, or by accessing the 
programmatic regulations Web page at: 
http://www.evergladesplan.org/pm/ 
progr_regs_final_rule.cfm. 

Subpart B—Program Goals and 
Responsibilities 

§ 385.8 Goals and purposes of the Com-
prehensive Everglades Restoration 
Plan. 

(a) The Comprehensive Everglades 
Restoration Plan (CERP) is a frame-
work for modifications and operational 
changes to the Central and Southern 
Florida Project. The overarching objec-
tive of the Plan is the restoration, 
preservation, and protection of the 
South Florida ecosystem while pro-
viding for other water-related needs of 
the region, including water supply and 
flood protection. 

(b) The Corps of Engineers, the South 
Florida Water Management District, 
and other non-Federal sponsors shall, 
in consultation with the Department of 
the Interior, the Environmental Pro-
tection Agency, the Department of 
Commerce, the Miccosukee Tribe of In-
dians of Florida, the Seminole Tribe of 
Florida, the Florida Department of En-
vironmental Protection, and other Fed-
eral, State, and local agencies, imple-
ment the Plan, as authorized by Con-
gress, to ensure the protection of water 
quality in, the reduction of the loss of 
fresh water from, and the improvement 
of the environment of the South Flor-
ida ecosystem and to achieve and 
maintain the benefits to the natural 
system and human environment de-
scribed in the Plan, and required pursu-
ant to section 601 of WRDA 2000, for as 
long as the project is authorized. 

(c) The goal of the Plan is to restore, 
preserve, and protect the South Florida 
ecosystem while providing for other 
water-related needs of the region. The 
Plan is designed to accomplish this by 
providing the quantity, quality, tim-
ing, and distribution of water nec-
essary to achieve and sustain those es-
sential hydrological and biological 
characteristics that defined the undis-
turbed South Florida ecosystem. As 
authorized by Congress, the restored 
South Florida ecosystem will be sig-
nificantly healthier than the current 
system; however it will not completely 
replicate the undisturbed South Flor-
ida ecosystem and some areas may 
more closely replicate the undisturbed 
ecosystem than others. Initial mod-
eling showed that most of the water 
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generated by the Plan would go to the 
natural system in order to attain res-
toration goals, and the remainder of 
the water would go for use in the 
human environment. The Corps of En-
gineers, the South Florida Water Man-
agement District, and other non-Fed-
eral sponsors shall ensure that Project 
Implementation Reports identify the 
appropriate quantity, timing, and dis-
tribution of water to be dedicated and 
managed for the natural system that is 
necessary to meet the restoration goals 
of the Plan. In accordance with the 
‘‘Comprehensive Everglades Restora-
tion Plan Assurance of Project Benefits 
Agreement,’’ dated January 9, 2002 pur-
suant to section 601(h)(2) of WRDA 2000, 
the South Florida Water Management 
District or the Florida Department of 
Environmental Protection shall make 
sufficient reservations of water for the 
natural system under State law in ac-
cordance with the Project Implementa-
tion Report for that project and con-
sistent with the Plan before water 
made available by a project is per-
mitted for a consumptive use or other-
wise made unavailable. 

(d) The Corps of Engineers and non- 
Federal sponsors shall implement the 
Plan in a manner to continuously im-
prove the expected performance level 
of the Plan based upon new informa-
tion resulting from changed or unfore-
seen circumstances, new scientific and 
technical information, new or updated 
modeling; information developed 
through the adaptive assessment prin-
ciples contained in the Plan; and future 
authorized changes to the Plan inte-
grated into the implementation of the 
Plan. 

§ 385.9 Implementation principles. 
The Corps of Engineers and the 

South Florida Water Management Dis-
trict and other non-Federal sponsors 
shall, in consultation with the Depart-
ment of the Interior, the Environ-
mental Protection Agency, the Depart-
ment of Commerce, the Miccosukee 
Tribe of Indians of Florida, the Semi-
nole Tribe of Florida, the Florida De-
partment of Environmental Protection, 
and other Federal, State, and local 
agencies, conduct activities, including 
program-level activities, necessary to 
implement the Plan. Such activities 

shall be conducted as part of an inte-
grated implementation program, in ac-
cordance with this part, and based on 
the following principles: 

(a) Individual projects shall be for-
mulated, evaluated, and justified based 
on their ability to contribute to the 
goals and purposes of the Plan and on 
their ability to provide benefits that 
justify costs on a next-added increment 
basis. 

(b) Interim goals shall be established 
in accordance with § 385.38 to provide a 
means for evaluating restoration suc-
cess of the Plan at specific time inter-
vals during implementation. Interim 
targets to evaluate progress on pro-
viding for other water-related needs of 
the region provided for in the Plan 
shall be established in accordance with 
§ 385.39. Interim goals and interim tar-
gets shall be consistent with each 
other. 

(c) Endorsement of the Plan as a res-
toration framework is not intended as 
a constraint on innovation during im-
plementation through the adaptive 
management process. Continuous im-
provement of the Plan shall be sought 
to ensure that new information result-
ing from changed or unforeseen cir-
cumstances, new scientific and tech-
nical information, new or updated mod-
eling; information developed through 
the assessment principles contained in 
the Plan; and future authorized 
changes to the Plan are integrated into 
the implementation of the Plan. The 
adaptive management process provides 
a means for analyzing the performance 
of the Plan and assessing progress to-
wards meeting the goals and purposes 
of the Plan as well as a basis for im-
proving the performance of the Plan. 
Improving the performance of the Plan 
means enhancing the benefits of the 
Plan in terms of restoration of the nat-
ural system while providing for other 
water-related needs of the region, in-
cluding water supply and flood protec-
tion. 

§ 385.10 Implementation responsibil-
ities, consultation, and coordina-
tion. 

(a) Implementing agencies. Implemen-
tation of the Plan shall be the respon-
sibility of the Corps of Engineers and 
the non-Federal sponsors. 
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(b) Consultation—(1) Consultation with 
tribes. (i) In addition to any other appli-
cable provision for consultation with 
Native American Tribes, including but 
not limited to, laws, regulations, exec-
utive orders, and policies the Corps of 
Engineers and non-Federal sponsors 
shall consult with and seek advice from 
the Miccosukee Tribe of Indians of 
Florida and the Seminole Tribe of 
Florida throughout the implementa-
tion process to ensure meaningful and 
timely input by tribal officials regard-
ing programs and activities covered by 
this part. Consultation with the tribes 
shall be conducted on a government-to- 
government basis. 

(ii) In carrying out their responsibil-
ities under section 601 of WRDA 2000 
with respect to the restoration of the 
South Florida ecosystem, the Sec-
retary of the Army and the Secretary 
of the Interior shall fulfill any obliga-
tions to the Indian tribes in South 
Florida under the Indian trust doctrine 
as well as other applicable legal obliga-
tions. 

(2) Consultation with agencies. The 
Corps of Engineers and non-Federal 
sponsors shall consult with and seek 
advice from the Department of the In-
terior, the Environmental Protection 
Agency, the Department of Commerce, 
the Florida Department of Environ-
mental Protection, and other Federal, 
State, and local agencies throughout 
the implementation process to ensure 
meaningful and timely input by those 
agencies regarding programs and ac-
tivities covered under this part. The 
time for, and extent of, consultation 
shall be appropriate for, and limited 
by, the activity involved. 

(c) Coordination. The Corps of Engi-
neers and the non-Federal sponsor 
shall coordinate implementation ac-
tivities and the preparation of docu-
ments with other Federal, State, and 
local agencies and the tribes to fulfill 
the requirements of all applicable Fed-
eral and State laws, including but not 
limited to, the Fish and Wildlife Co-
ordination Act, the National Environ-
mental Policy Act, the Clean Air Act, 
the Clean Water Act, the National His-
toric Preservation Act, the Coastal 
Zone Management Act, the Marine 
Mammal Protection Act, and the En-
dangered Species Act. 

(d) Timeliness obligations of consulta-
tion. Consultation involves reciprocal 
obligations: on the part of the Corps of 
Engineers and the non-Federal sponsor 
to involve agencies, tribes, and the 
public at an early stage and in such a 
way to ensure meaningful consulta-
tion, and on the part of the parties con-
sulted to respond in a timely and 
meaningful fashion so that the imple-
mentation of the Plan is not jeopard-
ized and so that delays do not result in 
other adverse consequences to restora-
tion of the natural system, to the other 
goals and purposes of the Plan, or to 
the public interest generally. Pre-
scribed time limits set by regulation 
are too inflexible for the entire con-
sultation process. It is expected that 
the Corps of Engineers and the non- 
Federal sponsor will set reasonable 
time limits for consultation on specific 
decisions consistent with the purposes 
of this part and that the parties will 
consult in a timely and meaningful 
way. The Corps of Engineers and the 
non-Federal sponsor recognize that the 
time limits established for each spe-
cific decision will be proportionate to 
the complexity of the decision and will 
take into account the resources of the 
entity with whom the consultation is 
occurring in order to allow consulta-
tion to occur in a meaningful way. This 
part does not intend for a delay in con-
sultation to be used as a de facto veto 
power. This part authorizes the Corps 
of Engineers and the non-Federal spon-
sor to set reasonable limits on the 
amount of time for consultation. In 
setting reasonable time limits, the 
agencies and tribes may consider rel-
evant considerations such as sequenc-
ing of projects, planning, contracting 
and funding, and any factor listed for 
setting time limits for consulting 
under the National Environmental Pol-
icy Act (NEPA) (40 CFR 1501.8), includ-
ing but not limited to, the nature and 
size of the proposed action, the degree 
to which relevant information is 
known or obtainable, the degree to 
which the action is controversial, the 
state of the art of analytical tech-
niques, the number of persons affected, 
and the consequences of delay. In en-
gaging in consultation, the Corps of 
Engineers and non-Federal sponsor 
shall inform the agencies, tribes, and 
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public of the ending date for consulta-
tion. In addition, the agencies and 
tribes should adhere to all time limits 
imposed by law, regulations or execu-
tive order. In appropriate cir-
cumstances, the Corps of Engineers and 
the non-Federal sponsor may extend 
the time for consultation upon a show-
ing that delays will not result in ad-
verse consequences to the implementa-
tion of the Plan, to the restoration of 
the natural system, to the other goals 
and purposes of the Plan, or to the pub-
lic interest and that relevant consider-
ations justify a longer time. Failure of 
an agency, tribe or the public to en-
gage in consultation with the Corps of 
Engineers and the non-Federal sponsor, 
or file comments in, a timely and 
meaningful way shall not be a suffi-
cient reason for extending a consulta-
tion or comment period. Nothing in 
this part is intended to alter existing 
time limits established by statute or 
other regulations. 

(e) South Florida Ecosystem Restoration 
Task Force. The Department of the 
Army recognizes the valuable role that 
the South Florida Ecosystem Restora-
tion Task Force (Task Force), its 
working group, and its other advisory 
bodies play in the discussion and reso-
lution of issues related to the South 
Florida ecosystem. The Corps of Engi-
neers and the South Florida Water 
Management District regularly brief 
the Task Force on the Plan and regu-
larly serve on the working group and 
other advisory bodies. The Corps of En-
gineers and the South Florida Water 
Management District and other non- 
Federal sponsors shall continue to pro-
vide information to, and consult with, 
the South Florida Ecosystem Restora-
tion Task Force, the Florida-based 
working group, and advisory bodies to 
the Task Force as appropriate through-
out the implementation process for the 
Plan. In addition to consultation with 
the Task Force specified elsewhere in 
this part, the Corps of Engineers and 
the South Florida Water Management 
District shall consult with the South 
Florida Ecosystem Restoration Task 
Force, its working group, and its advi-
sory bodies, on other matters related 
to the implementation of the Plan, as 
the Task Force from time to time may 
request. Pursuant to the provisions of 

WRDA 1996, the Task Force shall pro-
vide general input concerning the im-
plementation of the Plan. The Task 
Force shall provide recommendations 
to the Secretary of the Army regarding 
the implementation of the Plan, as pro-
vided in this part. The Secretary of the 
Army shall notify the Task Force to 
ensure it is afforded an opportunity to 
review and provide recommendations 
on reports and products, including but 
not limited to, interim goals and in-
terim targets, Project Implementation 
Reports, Pilot Project Design Reports, 
Pilot Project Technical Data Reports, 
the pre-CERP baseline, assessment re-
ports, guidance memoranda, Master 
Implementation Sequencing Plan, 
Comprehensive Plan Modification Re-
ports, periodic CERP updates, and re-
ports to Congress prepared pursuant to 
§ 385.40. 

Subpart C—CERP Implementation 
Processes 

§ 385.11 Implementation process for 
projects. 

Generally, the Corps of Engineers 
and non-Federal sponsors shall develop 
and implement projects in accordance 
with the process that is shown in figure 
1 in Appendix A of this part. Typical 
steps in this process involve: 

(a) Project Management Plan. The 
Project Management Plan describes 
the activities, tasks, and responsibil-
ities that will be used to produce and 
deliver the products necessary to im-
plement the project. 

(b) Project Implementation Report. The 
Project Implementation Report pro-
vides information on plan formulation 
and evaluation, engineering and design, 
estimated benefits and costs, and envi-
ronmental effects to bridge the gap be-
tween the conceptual design included 
in the Plan and the detailed design nec-
essary to proceed to construction. The 
Project Implementation Reports will 
also set forth additional information 
and analyses necessary for the Sec-
retary of the Army or Congress to ap-
prove the project for implementation. 

(c) Plans and specifications. During 
this phase, final design of the project is 
completed and plans and specifications 
are prepared. Plans and specifications 
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contain the information necessary to 
bid and construct the project. 

(d) Real estate acquisition. The lands, 
easements, and rights-of way, and relo-
cations necessary for the project are 
acquired prior to construction. 

(e) Construction. This phase is the ac-
tual construction of a project’s compo-
nents and includes an interim oper-
ation and monitoring period to ensure 
that the project operates as designed. 

(f) Operation. After construction of 
the project has been completed, it is 
operated in accordance with the Sys-
tem Operating Manual and the Project 
Operating Manual. 

(g) Monitoring and assessment. After 
the project has been constructed, moni-
toring is conducted as necessary to as-
sess the effectiveness of the project and 
to provide information that will be 
used for the adaptive management pro-
gram. 

§ 385.12 Pilot projects. 
(a) The Plan includes pilot projects 

to address uncertainties associated 
with certain components such as aqui-
fer storage and recovery, in-ground res-
ervoir technology, seepage manage-
ment, and wastewater reuse. The pur-
pose of the pilot projects is to develop 
information necessary to better deter-
mine the technical feasibility of these 
components prior to development of a 
Project Implementation Report. 

(b) Prior to initiating activities on a 
pilot project, the Corps of Engineers 
and the non-Federal sponsor shall de-
velop a Project Management Plan as 
described in § 385.24. 

(c) Project Implementation Reports 
shall not be necessary for pilot 
projects. Prior to implementing a pilot 
project, the Corps of Engineers and the 
non-Federal sponsor shall prepare a 
Pilot Project Design Report. 

(1) The Pilot Project Design Report 
shall contain the technical information 
necessary to construct the pilot project 
including engineering and design, cost 
estimates, real estate analyses, and ap-
propriate NEPA documentation. 

(2) The Pilot Project Design Report 
shall include a detailed operational 
testing and monitoring plan necessary 
to develop information to assist in bet-
ter determining the technical feasi-
bility of certain components prior to 

development of a Project Implementa-
tion Report. 

(3) In accordance with § 385.18, the 
Corps of Engineers and the non-Federal 
sponsor shall provide the public with 
opportunities to review and comment 
on the draft Pilot Project Design Re-
port. 

(4) The Corps of Engineers and the 
non-Federal sponsor shall approve the 
final Pilot Project Design Report in ac-
cordance with applicable law. 

(d) Upon completion of operational 
testing and monitoring, the Corps of 
Engineers and the non-Federal sponsor 
shall, in consultation with the Depart-
ment of the Interior, the Environ-
mental Protection Agency, the Depart-
ment of Commerce, the Miccosukee 
Tribe of Indians of Florida, the Semi-
nole Tribe of Florida, the Florida De-
partment of Environmental Protection, 
and other Federal, State, and local 
agencies, prepare a Pilot Project Tech-
nical Data Report, documenting the 
findings and conclusions from the oper-
ational testing and monitoring of the 
pilot project. The purpose of the Pilot 
Project Technical Data Report is to 
help assess the viability of technology 
and to assist in the development of the 
full-scale project. The Corps of Engi-
neers and the non-Federal sponsor 
shall also consult with the South Flor-
ida Ecosystem Restoration Task Force 
in preparing the report. 

(1) In accordance with § 385.22(b), the 
draft Pilot Project Technical Data Re-
port shall be externally peer reviewed. 

(2) In accordance with § 385.18, the 
public shall be provided with opportu-
nities to review and comment on the 
draft Pilot Project Technical Data Re-
port. 

(3) The final Pilot Project Technical 
Data Report shall be made available to 
the public. 

§ 385.13 Projects implemented under 
additional program authority. 

(a) To expedite implementation of 
the Plan, the Corps of Engineers and 
non-Federal sponsors may implement 
projects under the authority of section 
601(c) of WRDA 2000 that are described 
in the Plan and that will produce a 
substantial benefit to the restoration, 
preservation, and protection of the 
South Florida ecosystem. 
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(b) Each project implemented under 
the authority of section 601(c) of 
WRDA 2000 shall: 

(1) In general, follow the process de-
scribed in § 385.11; 

(2) Not be implemented until a 
Project Implementation Report is pre-
pared and approved in accordance with 
§ 385.26; and 

(3) Not exceed a total cost of 
$25,000,000. 

(c) The total aggregate cost of all 
projects implemented under the addi-
tional program authority shall not ex-
ceed $206,000,000. 

§ 385.14 Incorporation of NEPA and re-
lated considerations into the imple-
mentation process. 

(a) General. (1) In implementing the 
Plan, the Corps of Engineers shall com-
ply with the requirements of NEPA (42 
U.S.C. 4371, et seq.) and applicable im-
plementing regulations, including de-
termining whether a specific action, 
when considered individually and cu-
mulatively, will have a significant im-
pact on the human environment. 

(2) As appropriate, other agencies 
shall be invited to be cooperating agen-
cies in the preparation of NEPA docu-
mentation pursuant to § 230.16 of this 
chapter. 

(3) The District Engineer is the 
NEPA official responsible for compli-
ance with NEPA for actions conducted 
to implement the Plan. Unless other-
wise provided for by this part, NEPA 
coordination for implementation of the 
plan shall follow the NEPA procedures 
established in part 230 of this chapter. 

(b) Actions normally requiring an Envi-
ronmental Impact Statement (EIS). (1) In 
addition to the actions listed in § 230.6 
of this chapter, actions normally re-
quiring an EIS are: 

(i) Comprehensive Plan Modification 
Reports; 

(ii) System Operating Manual or sig-
nificant changes to the System Oper-
ating Manual; 

(iii) Project Implementation Reports, 
including the draft Project Operating 
Manual when included in the Project 
Implementation Report; 

(iv) Pilot Project Design Reports, in-
cluding the detailed operational test-
ing and monitoring plan; and 

(v) Project Operating Manuals for 
any project where a Project Implemen-
tation Report is not prepared, or sig-
nificant changes to Project Operating 
Manuals. 

(2) The District Engineer may con-
sider the use of an environmental as-
sessment (EA) on the types of actions 
described in this paragraph if early 
studies and coordination show that a 
particular action, considered individ-
ually and cumulatively, is not likely to 
have a significant impact on the qual-
ity of the human environment. 

(c) Actions normally requiring an EA, 
but not necessarily an EIS. In addition 
to the actions listed in § 230.7 of this 
chapter, actions normally requiring an 
EA, but not necessarily an EIS, are 
modifications to Project Operating 
Manuals or the System Operating Man-
ual, that do not provide for significant 
change in operation and/or mainte-
nance. 

(d) Categorical exclusions. In addition 
to the activities listed in § 230.9 of this 
chapter, the following actions do not 
require separate NEPA documentation, 
either because, when considered indi-
vidually and cumulatively, they do not 
have significant effects on the quality 
of the human environment or because 
any such effects will already have been 
considered in NEPA documentation 
prepared in accordance with para-
graphs (b) and (c) of this section. How-
ever, the District Engineer should be 
alert for extraordinary circumstances 
that may dictate the need to prepare 
an EA or an EIS. Even though an EA or 
EIS is not indicated for a Federal ac-
tion because of a ‘‘categorical exclu-
sion,’’ that fact does not exempt the 
action from compliance with any other 
applicable Federal, State, or Tribal 
law, including but not limited to, the 
Endangered Species Act, the Fish and 
Wildlife Coordination Act, the Na-
tional Historic Preservation Act, the 
Clean Water Act, Clean Air Act, the 
Coastal Zone Management Act, and the 
Marine Mammal Protection Act. 

(1) Project Cooperation Agreements; 
(2) Project Management Plans; 
(3) Program Management Plans; 
(4) Plans and specifications for 

projects; 
(5) Pilot Project Technical Data Re-

ports; 



590 

33 CFR Ch. II (7–1–24 Edition) § 385.15 

(6) Assessment reports prepared for 
the adaptive management program; 

(7) Interim goals and interim targets; 
(8) Development or revision of guid-

ance memoranda or methods such as 
adaptive management, monitoring, 
plan formulation and evaluation, quan-
tification of water needed for the nat-
ural system or protection of existing 
uses, methods of determining levels of 
flood protection, and similar guidance 
memoranda or methods; and 

(9) Deviations from Operating Manu-
als for emergencies and unplanned 
minor deviations when, considered in-
dividually and cumulatively, they do 
not have significant effects on the 
quality of the human environment, as 
described in applicable Corps of Engi-
neers regulations, including § 222.5(f)(4) 
and § 222.5(i)(5) of this chapter, and En-
gineer Regulation ER 1110–2–8156 
‘‘Preparation of Water Control Manu-
als.’’ 

§ 385.15 Consistency with require-
ments of the State of Florida. 

The State of Florida has established 
procedures, requirements, and approv-
als that are needed before the State or 
the South Florida Water Management 
District can participate as the non- 
Federal sponsor for projects of the 
Plan. Project Implementation Reports 
shall include such information and 
analyses, consistent with this part, as 
are necessary to facilitate review and 
approval of projects by the South Flor-
ida Water Management District and 
the State pursuant to the requirements 
of Florida law. 

§ 385.16 Design agreements. 
(a) The Corps of Engineers shall exe-

cute a design agreement with each non- 
Federal sponsor for the projects of the 
Plan prior to initiation of design ac-
tivities with that non-Federal sponsor. 

(b) Any procedures, guidance, or doc-
uments developed by the Corps of Engi-
neers and the non-Federal sponsor pur-
suant to a design agreement shall be 
consistent with this part. 

§ 385.17 Project Delivery Team. 
(a) In accordance with the procedures 

of the Corps of Engineers business 
process described in Engineer Regula-
tion ER 5–1–11 ‘‘US Army Corps of En-

gineers Business process,’’ the Corps of 
Engineers and the non-Federal sponsor 
shall form a Project Delivery Team to 
develop the products necessary to im-
plement each project. 

(b) The Corps of Engineers shall as-
sign, and the non-Federal sponsor may 
assign, a project manager to lead the 
Project Delivery Team. 

(c) The Corps of Engineers and the 
South Florida Water Management Dis-
trict shall encourage the participation 
of other Federal, State, and local agen-
cies and the Miccosukee Tribe of Indi-
ans of Florida and the Seminole Tribe 
of Florida on Project Delivery Teams, 
and use their expertise to ensure that 
information developed by the Project 
Delivery Team is shared with agencies, 
tribes, and the public at the earliest 
possible time in the implementation 
process. In forming the Project Deliv-
ery Team, the Corps of Engineers and 
the non-Federal sponsor shall request 
that the Department of the Interior, 
the Environmental Protection Agency, 
the Department of Commerce, the 
Miccosukee Tribe of Indians of Florida, 
the Seminole Tribe of Florida, the 
Florida Department of Environmental 
Protection, and other Federal, State, 
and local agencies participate on the 
Project Delivery Team. 

(1) In general, participation on the 
Project Delivery Team shall be the fi-
nancial responsibility of the partici-
pating agency or tribe. However, the 
Corps of Engineers shall provide fund-
ing for the U.S. Fish and Wildlife Serv-
ice and the National Marine Fisheries 
Service to prepare Fish and Wildlife 
Coordination Act Reports, as required 
by applicable law, regulation, or agen-
cy procedures. 

(2) Participation by an agency or 
tribe on the Project Delivery Team 
shall not be considered or construed to 
be a substitute for consultation, co-
ordination, or other activities required 
by applicable law or this part. 

(d) Documents and work products 
prepared or developed by the Project 
Delivery Team shall not be self-exe-
cuting, but shall be provided as infor-
mation for consideration by the Corps 



591 

Corps of Engineers, Dept. of the Army, DoD § 385.18 

of Engineers and the non-Federal spon-
sor, in consultation with the Depart-
ment of the Interior, the Environ-
mental Protection Agency, the Depart-
ment of Commerce, the Seminole Tribe 
of Florida, the Miccosukee Tribe of In-
dians of Florida, the Florida Depart-
ment of Environmental Protection, and 
other Federal, State, and local agen-
cies. 

§ 385.18 Public outreach. 
(a) Goals. (1) The goal of public out-

reach is to open and maintain channels 
of communication with the public 
throughout the implementation proc-
ess for the Plan in order to: 

(i) Provide information about pro-
posed activities; 

(ii) Make the public’s desires, needs, 
and concerns known to decision-mak-
ers before decisions are reached; and 

(iii) Consider and respond to the 
public’s views in reaching decisions. 

(2) In carrying out implementation 
activities for the Plan, the Corps of En-
gineers and non-Federal sponsors shall 
undertake outreach activities to: 

(i) Increase general public awareness 
for the Plan; 

(ii) Involve interested groups and in-
terested communities in the decision- 
making process and incorporate public 
values into decisions; 

(iii) Better serve and involve minor-
ity communities and traditionally 
under served communities, persons 
with limited English proficiency, and 
socially and economically disadvan-
taged individuals; 

(iv) Improve the substantive quality 
of decisions as a result of public par-
ticipation; and 

(v) Reduce conflict among interested 
and affected parties by building agree-
ment or consensus on solutions to 
emerging issues. 

(b) General requirements. (1) The Corps 
of Engineers and non-Federal sponsors 
shall provide a transparent, publicly 
accessible process through which sci-
entific and technical information is 
used in the development of policy deci-
sions throughout the implementation 
process for the Plan. 

(2) The Corps of Engineers and non- 
Federal sponsors shall develop and con-
duct outreach activities for project or 
program-level activities in order to 

provide information to the public and 
to provide opportunities for involve-
ment by the public. 

(3) The Corps of Engineers and non- 
Federal sponsors shall monitor the ef-
fectiveness of outreach activities 
throughout the implementation proc-
ess. 

(4) Project Management Plans and 
Program Management Plans shall in-
clude information concerning any out-
reach activities to be undertaken dur-
ing the implementation of the project 
or activity. 

(5) Project Delivery Team meetings 
and RECOVER meetings shall be open 
to attendance by the public. The public 
shall be notified in advance of these 
meetings through e-mail, posting on a 
web site, or other appropriate means. 
The public shall be provided with an 
opportunity to comment at such meet-
ings. 

(6) Public meetings and workshops 
shall be held at such times and loca-
tions as to facilitate participation by 
the public. 

(7) The Corps of Engineers and non- 
Federal sponsors shall provide opportu-
nities for the public to review and com-
ment on draft documents. 

(c) Outreach to socially and economi-
cally disadvantaged individuals and com-
munities. (1) The Corps of Engineers and 
non-Federal sponsors shall develop and 
conduct public outreach activities to 
ensure that socially and economically 
disadvantaged individuals, including 
individuals with limited English pro-
ficiency, and communities are provided 
opportunities to review and comment 
during implementation of the Plan. 

(2) The Corps of Engineers and non- 
Federal sponsors shall monitor the ef-
fectiveness of outreach activities con-
ducted to ensure that socially and eco-
nomically disadvantaged individuals 
and communities, including individuals 
with limited English proficiency, are 
provided opportunities to review and 
comment during implementation of the 
Plan. 

(3) Project Management Plans and 
Program Management Plans shall in-
clude information, concerning any out-
reach activities to be undertaken dur-
ing the implementation of the project 
or activity, to socially and economi-
cally disadvantaged individuals and 
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communities, including individuals of 
limited English proficiency. 

(4) The Corps of Engineers and non- 
Federal sponsors shall make project 
and program information available in 
languages other than English where a 
significant number of individuals in 
the area affected by the project or pro-
gram activity are expected to have 
limited English proficiency. 

(5) The Corps of Engineers and non- 
Federal sponsors shall provide trans-
lators or similar services at public 
meetings where a significant number of 
participants are expected to have lim-
ited English proficiency. 

§ 385.19 Environmental and economic 
equity. 

(a) Project Management Plans and 
Program Management Plans shall in-
clude information concerning any envi-
ronmental and economic equity activi-
ties to be undertaken during the imple-
mentation of the project or activity. 

(b) As required by applicable laws 
and policies, the Corps of Engineers 
and non-Federal sponsors shall con-
sider and evaluate environmental jus-
tice issues and concerns in the imple-
mentation of projects. 

(c) During the implementation of the 
Plan, through appropriate means, con-
sistent with section 601(k) of WRDA 
2000 and other provisions of Federal 
law, the Corps of Engineers and non- 
Federal sponsors shall provide informa-
tion to socially and economically dis-
advantaged individuals and commu-
nities, including individuals with lim-
ited English proficiency, about poten-
tial or anticipated contracting oppor-
tunities that are expected to result 
from implementation of the Plan. 

(d) The District Engineer shall en-
sure that small business concerns 
owned and controlled by socially and 
economically disadvantaged individ-
uals are provided opportunities to par-
ticipate under section 15(g) of the 
Small Business Act (15 U.S.C. 644(g)) 
throughout the implementation proc-
ess. The District Engineer shall track 
the amount of contracts awarded to 
small business concerns owned and 
controlled by socially and economi-
cally disadvantaged individuals in 
order to ensure that they are provided 
such opportunities. 

§ 385.20 Restoration Coordination and 
Verification (RECOVER). 

(a) RECOVER (Restoration Coordina-
tion and Verification) is an inter-
agency and interdisciplinary scientific 
and technical team described in the 
‘‘Final Integrated Feasibility Report 
and Programmatic Environmental Im-
pact Statement,’’ dated April 1, 1999. 
RECOVER was established by the 
Corps of Engineers and the South Flor-
ida Water Management District to con-
duct assessment, evaluation, and plan-
ning and integration activities using 
the best available science that support 
implementation of the Plan with the 
overall goal of ensuring that the goals 
and purposes of the Plan are achieved. 
RECOVER has been organized into a 
Leadership Group that provides man-
agement and coordination for the ac-
tivities of RECOVER and teams that 
accomplish activities such as: devel-
oping system-wide performance meas-
ures; developing and implementing the 
monitoring and assessment program; 
evaluating alternatives developed by 
Project Delivery Teams to achieve the 
goals and purposes of the Plan; con-
ducting system-wide water quality 
analyses; developing, refining, and ap-
plying system-wide models and tools; 
and evaluating modifications to the 
Plan. RECOVER is not a policy making 
body, but has technical and scientific 
responsibilities that support imple-
mentation of the Plan. 

(b) Documents or work products pre-
pared or developed by RECOVER shall 
not be self-executing, but shall be pro-
vided as information for consideration 
by the Corps of Engineers and the 
South Florida Water Management Dis-
trict, in consultation with the Depart-
ment of the Interior, the Environ-
mental Protection Agency, the Depart-
ment of Commerce, the Miccosukee 
Tribe of Indians of Florida, the Semi-
nole Tribe of Florida, the Florida De-
partment of Environmental Protection, 
and other Federal, State, and local 
agencies. Technical information devel-
oped by RECOVER shall be available to 
the public. 

(c) The Corps of Engineers and the 
South Florida Water Management Dis-
trict shall encourage the participation 
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of other Federal, State, and local agen-
cies and the Miccosukee Tribe of Indi-
ans of Florida and the Seminole Tribe 
of Florida on RECOVER, to use their 
expertise, to ensure that information 
developed by RECOVER is shared at 
the earliest possible time with agen-
cies, tribes, and the public, and to en-
sure that matters of concern are ad-
dressed as early as possible. The Corps 
of Engineers and the South Florida 
Water Management District recognize 
the special role of the National Oceanic 
and Atmospheric Administration of the 
Department of Commerce, the Florida 
Fish and Wildlife Conservation Com-
mission, the Department of the Inte-
rior and the Florida Fish and Wildlife 
Conservation Commission as stewards 
of the natural system and for their 
technical and scientific activities in 
support of restoration. The Corps of 
Engineers and the South Florida Water 
Management District recognize the 
special role of the Environmental Pro-
tection Agency and the Florida Depart-
ment of Environmental Protection in 
water quality issues. Accordingly, the 
Corps of Engineers and the South Flor-
ida Water Management District have 
used and will continue to use the De-
partment of the Interior, the Depart-
ment of Commerce, the Florida Fish 
and Wildlife Conservation Commission, 
the Environmental Protection Agency, 
and the Florida Department of Envi-
ronmental Protection as co-chairs 
along with the Corps of Engineers and 
the South Florida Water Management 
District on the appropriate technical 
teams that have been established to 
date as part of RECOVER. 

(1) In general, participation on RE-
COVER shall be the financial responsi-
bility of the participating agency or 
tribe. 

(2) Participation by an agency or 
tribe on RECOVER shall not be consid-
ered or construed to be a substitute for 
consultation, coordination, or other ac-
tivities required by applicable law, pol-
icy, or regulation. 

(d) The Corps of Engineers and the 
South Florida Water Management Dis-
trict shall: 

(1) Assign program managers from 
the Corps of Engineers and the South 
Florida Water Management District to 

be responsible for carrying out the ac-
tivities of RECOVER; and 

(2) Establish a RECOVER Leadership 
Group to assist the program managers 
in coordinating and managing the ac-
tivities of RECOVER, including the es-
tablishment of sub-teams or other enti-
ties, and in reporting on the activities 
of RECOVER. In addition to the pro-
gram managers, the RECOVER Leader-
ship Group shall, consist of one mem-
ber appointed by each of the following: 

(i) Environmental Protection Agen-
cy; 

(ii) National Oceanic and Atmos-
pheric Administration; 

(iii) U.S. Fish and Wildlife Service; 
(iv) U.S. Geological Survey; 
(v) National Park Service; 
(vi) Miccosukee Tribe of Indians of 

Florida; 
(vii) Seminole Tribe of Florida; 
(viii) Florida Department of Agri-

culture and Consumer Services; 
(ix) Florida Department of Environ-

mental Protection; and 
(x) Florida Fish and Wildlife Con-

servation Commission. 
(3) As necessary to assist the pro-

gram managers, the Corps of Engineers 
and the South Florida Water Manage-
ment District may add additional 
members to the RECOVER Leadership 
Group. 

(e) RECOVER shall perform assess-
ment, evaluation, and planning and in-
tegration activities as described in this 
paragraph. 

(1) Assessment activities. In accordance 
with § 385.31, RECOVER shall conduct 
credible scientific assessments of 
hydrological, water quality, biological, 
ecological, water supply, and other re-
sponses to the Plan. The Corps of Engi-
neers and the South Florida Water 
Management District will ensure that 
these assessments incorporate the best 
available science and that the results 
are provided for external peer review, 
as appropriate, and are made fully 
available for public review and com-
ment. RECOVER shall conduct assess-
ment activities, including, but not lim-
ited to: 

(i) Developing proposed assessment 
performance measures for assessing 
progress towards the goals and pur-
poses of the Plan; 
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(ii) Developing a proposed moni-
toring plan to support the adaptive 
management program; 

(iii) Conducting monitoring and as-
sessment activities as part of the 
adaptive management program to as-
sess the actual performance of the 
Plan; 

(iv) Developing recommendations for 
interim goals in accordance with 
§ 385.38; 

(v) Assessing progress towards 
achieving the interim goals established 
pursuant to § 385.38; 

(vi) Developing recommendations for 
interim targets in accordance with 
§ 385.39; 

(vii) Assessing progress towards 
achieving the interim targets estab-
lished pursuant to § 385.39; and 

(viii) Cooperating with the inde-
pendent scientific review panel and ex-
ternal peer review in accordance with 
§ 385.22. 

(2) Evaluation activities. In accordance 
with § 385.26(c) and § 385.32, RECOVER 
shall assist Project Delivery Teams in 
ensuring that project design and per-
formance is fully linked to the goals 
and purposes of the Plan and incor-
porating, as appropriate, information 
developed for Project Implementation 
Reports into the Plan. RECOVER shall 
conduct evaluation activities, includ-
ing, but not limited to: 

(i) Developing proposed evaluation 
performance measures for evaluating 
alternative plans developed for the 
Project Implementation Report; 

(ii) Conducting evaluations of alter-
native plans developed for Project Im-
plementation Reports and Comprehen-
sive Plan Modification Reports; and 

(iii) Supporting development and re-
finement of predictive models and tools 
used in the evaluation of alternate 
plans developed by the Project Deliv-
ery Teams. 

(3) Planning and integration activities. 
RECOVER shall conduct planning and 
integration activities, in accordance 
with § 385.31, in support of the adaptive 
management program as a basis for 
identifying opportunities for improving 
the performance of the Plan and other 
appropriate planning and integration 
activities associated with implementa-
tion of the Plan. RECOVER shall con-

duct planning and integration activi-
ties, including, but not limited to: 

(i) Developing and refining concep-
tual and predictive models and tools in 
support of the integration of new 
science into the adaptive management 
program; 

(ii) Reviewing and synthesizing new 
information and science that could 
have an effect on the Plan; 

(iii) Developing proposed refinements 
and improvements in the design or op-
eration of the Plan during all phases of 
implementation; 

(iv) Preparing technical information 
to be used in the development of the 
periodic reports to Congress prepared 
pursuant to § 385.40; and 

(v) Analyzing proposed revisions to 
the Master Implementation Sequenc-
ing Plan. 

(f) In carrying out the functions de-
scribed in this section, RECOVER shall 
consider the effects of activities and 
projects that are not part of the Plan, 
but which could affect the ability of 
the Plan to achieve its goals and pur-
poses. 

(g) As appropriate, the Corps of Engi-
neers and the South Florida Water 
Management District shall seek exter-
nal peer review of RECOVER activities 
in accordance with § 385.22(b). 

§ 385.21 Quality control. 

(a) The Corps of Engineers and the 
non-Federal sponsor shall prepare a 
quality control plan, in accordance 
with applicable Corps of Engineers reg-
ulations, for each product that will be 
produced by a Project Delivery Team. 
The quality control plan shall be in-
cluded in the Project Management 
Plan and shall describe the procedures 
to be used to ensure compliance with 
technical and policy requirements dur-
ing implementation. 

(b) During development of the 
Project Management Plan for each 
project, the Corps of Engineers and the 
non-Federal sponsor shall establish a 
Technical Review Team to conduct re-
views to ensure that products are con-
sistent with established criteria, guid-
ance, procedures, and policy. The mem-
bers of the Technical Review Team 
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shall be independent of the Project De-
livery Team and the project being re-
viewed, and should be knowledgeable of 
design criteria established for the Plan. 

(c) Technical review is intended to be 
a continuous process throughout 
project implementation. The Technical 
Review Team shall document its ac-
tions and recommendations and pro-
vide reports to the Project Delivery 
Team at designated points during the 
implementation process that shall be 
described in the quality control plan. 

§ 385.22 Independent scientific review 
and external peer review. 

(a) The independent scientific review 
panel required by section 601(j). (1) Sec-
tion 601(j) of WRDA 2000 requires that 
the Secretary of the Army, the Sec-
retary of the Interior, and the Gov-
ernor, in consultation with the South 
Florida Ecosystem Restoration Task 
Force, establish an independent sci-
entific review panel, convened by a 
body, such as the National Academy of 
Sciences, to review the Plan’s progress 
toward achieving the natural system 
restoration goals of the Plan. Section 
601(j) also directs that this panel 
produce a biennial report to Congress, 
the Secretary of the Army, the Sec-
retary of the Interior, and the Gov-
ernor that includes an assessment of 
ecological indicators and other meas-
ures of progress in restoring the ecol-
ogy of the natural system, based on the 
Plan. 

(2) To carry out section 601(j), the De-
partment of the Army, the Department 
of the Interior, and the State shall es-
tablish an independent scientific re-
view panel to conduct on-going review 
of the progress achieved by the imple-
mentation of the Plan in achieving the 
restoration goals of the Plan and shall 
provide the panel with the resources 
and cooperation necessary to ensure 
that the panel is able to function effec-
tively. 

(3) Not later than June 14, 2004, the 
Secretary of the Army, the Secretary 
of the Interior, and the Governor, in 
consultation with the South Florida 
Ecosystem Restoration Task Force, 
shall enter into a five-year agreement, 
with options for extensions in five-year 
increments, with the National Acad-
emy of Sciences to convene this panel. 

(4) The Department of the Army, the 
Department of the Interior, and the 
State expect that the National Acad-
emy of Sciences will use established 
practices for assuring the independence 
of members and that the review panel 
will include members reflecting a bal-
ance of the knowledge, training, and 
experience suitable to comprehensively 
review and assess progress towards 
achieving natural system restoration 
goals of the Plan. 

(5) To ensure the independence of the 
section 601(j) panel, its sole mission 
shall be to review the Plan’s progress 
toward achieving the natural system 
restoration goals of the Plan and to 
produce a biennial report to Congress, 
the Secretary of the Army, the Sec-
retary of the Interior, and the Gov-
ernor that includes an assessment of 
ecological indicators and other meas-
ures of progress in restoring the ecol-
ogy of the natural system, based on the 
Plan. The Secretary of the Army, the 
Secretary of the Interior, the Gov-
ernor, and the South Florida Eco-
system Restoration Task Force and its 
members, shall not attempt to influ-
ence the panel’s review or assign this 
panel any other tasks, nor request any 
advice on any other matter, nor shall 
this panel accept any other tasks nor 
provide advice on any other matter, to 
any entity, whether Federal, State or 
local, whether public or private. 

(6) Before final establishment of the 
panel, the Department of the Army, 
the Department of the Interior, and the 
State, in consultation with the South 
Florida Ecosystem Restoration Task 
Force, shall be afforded the oppor-
tunity to review the list of panel mem-
bers convened by the National Acad-
emy of Sciences. 

(7) The agreement shall recognize 
that the Department of the Army, the 
Department of the Interior, and the 
State retain the right and ability to es-
tablish other independent scientific re-
view panels or external peer reviews 
when deemed necessary by those agen-
cies for conducting specific scientific 
and technical reviews. 

(8) The Department of the Army, the 
Department of the Interior, and the 
State of Florida shall share the panel’s 
costs. The Department of the Army 
and the Department of the Interior 
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shall enter into a separate Memo-
randum of Agreement that will specify 
how the Federal agencies will pay the 
Federal share of these costs. The 
State’s fifty percent share shall be ac-
counted for in the design agreement be-
tween the Corps of Engineers and the 
South Florida Water Management Dis-
trict. 

(9) The panel shall produce a biennial 
report to Congress, the Secretary of 
the Army, the Secretary of the Inte-
rior, and the Governor, pursuant to 
section 601(j) of WRDA 2000, that in-
cludes an assessment of ecological indi-
cators and other measures of progress 
in restoring the ecology of the natural 
system, based on the Plan. 

(10) The Corps of Engineers and the 
South Florida Water Management Dis-
trict and other non-Federal sponsors 
shall cooperate with the independent 
scientific review panel, including re-
sponding to reasonable requests for in-
formation concerning the implementa-
tion of the Plan. 

(11) The Secretary of the Army, the 
Secretary of the Interior, and the Gov-
ernor shall consult with the South 
Florida Ecosystem Restoration Task 
Force in their decision to exercise each 
five-year option to extend the agree-
ment with the National Academy of 
Sciences. Upon expiration of the agree-
ment, the Secretary of the Army, the 
Secretary of the Interior, and the Gov-
ernor shall consult the South Florida 
Ecosystem Restoration Task Force in 
selection of another body to convene 
the independent scientific review panel 
required by section 601(j) of WRDA 
2000. 

(b) External peer review. (1) The De-
partment of the Army, the Department 
of the Interior, the South Florida 
Water Management District, and other 
Federal, State, and local agencies, the 
Miccosukee Tribe of Indians of Florida 
and the Seminole Tribe of Florida may 
initiate an external peer review process 
to review documents, reports, proce-
dures, or to address specific scientific 
or technical questions or issues relat-
ing to their jurisdiction. 

(2) In accordance with § 385.12(d), 
draft Pilot Project Technical Reports 
shall be externally peer reviewed. 

(3) In accordance with § 385.31(b), 
draft assessment reports prepared for 

the adaptive management program 
shall be externally peer reviewed. 

§ 385.23 Dispute resolution. 
(a) Disputes with the non-Federal 

sponsor concerning a Project Coopera-
tion Agreement shall be resolved under 
the specific dispute resolution proce-
dures of that Project Cooperation 
Agreement. 

(b) Disputes with the non-Federal 
sponsor concerning design activities 
shall be resolved under the specific dis-
pute resolution procedures of the de-
sign agreement. 

(c) All other unresolved issues with 
the non-Federal sponsor and disputes 
with the State associated with the im-
plementation of the Plan shall be re-
solved according to the terms of the 
Dispute Resolution Agreement exe-
cuted on September 9, 2002 pursuant to 
section 601(i) of WRDA 2000. 

(d) For disputes with parties not cov-
ered by the provisions of paragraphs 
(a), (b), or (c) of this section, the Corps 
of Engineers shall attempt to resolve 
the dispute in accordance with applica-
ble statutory requirements and/or the 
following procedures: 

(1) The parties will attempt to re-
solve disputes at the lowest organiza-
tional level before seeking to elevate a 
dispute. 

(2) Any disputed matter shall first be 
elevated to the District Engineer and 
the equivalent official of the other 
agency, or their designees. The parties 
may decide to continue to elevate the 
dispute to higher levels within each 
agency. 

(3) The parties to a dispute may 
agree to participate in mediation. 

(4) When a dispute is resolved the 
parties shall memorialize the resolu-
tion in writing. 

§ 385.24 Project Management Plans. 
(a) General requirements. (1) The Corps 

of Engineers and the non-Federal spon-
sor shall, in consultation with the De-
partment of the Interior, the Environ-
mental Protection Agency, the Depart-
ment of Commerce, the Seminole Tribe 
of Florida, the Miccosukee Tribe of In-
dians of Florida, the Florida Depart-
ment of Environmental Protection, and 
other Federal, State, and local agen-
cies, develop a Project Management 
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Plan prior to initiating activities on a 
project. 

(2) The Project Management Plan 
shall define the activities, and where 
appropriate, the subordinate tasks, as 
well as the assignment of responsi-
bility for completing products and ac-
tivities such as Project Implementa-
tion Reports, Pilot Project Design Re-
ports, plans and specifications, real es-
tate acquisition, construction con-
tracts and construction, Comprehen-
sive Plan Modification Reports, and 
other activities necessary to support 
implementation of the Plan. 

(3) The Project Management Plan 
shall include a quality control plan, as 
described in § 385.21. 

(4) As appropriate, the Project Man-
agement Plan shall include activities 
to be conducted to meet the require-
ments of the Fish and Wildlife Coordi-
nation Act, as described in § 385.26(e). 

(5) The Project Management Plan 
shall provide schedule and funding in-
formation for the project. 

(6) In accordance with § 385.18, Corps 
of Engineers and the non-Federal spon-
sor shall provide opportunities for the 
public to review and comment on the 
Project Management Plan. 

(b) Revisions to Project Management 
Plans. The Corps of Engineers and the 
non-Federal sponsor may, in consulta-
tion with the Department of the Inte-
rior, the Environmental Protection 
Agency, the Department of Commerce, 
the Seminole Tribe of Florida, the 
Miccosukee Tribe of Indians of Florida, 
the Florida Department of Environ-
mental Protection, and other Federal, 
State, and local agencies, revise the 
Project Management Plan whenever 
necessary, including after completion 
of the Project Implementation Report, 
or Plans and Specifications. In accord-
ance with § 385.18, the Corps of Engi-
neers and the non-Federal sponsor 
shall provide opportunities for the pub-
lic to review and comment on revisions 
to the Project Management Plan. 

§ 385.25 Program Management Plans. 
(a) General requirements. (1) The Corps 

of Engineers and the non-Federal spon-
sor shall, in consultation with the De-
partment of the Interior, the Environ-
mental Protection Agency, the Depart-
ment of Commerce, the Seminole Tribe 

of Florida, the Miccosukee Tribe of In-
dians of Florida, the Florida Depart-
ment of Environmental Protection, and 
other Federal, State, and local agen-
cies, develop a Program Management 
Plan prior to initiating a program- 
level activity. 

(2) The Program Management Plan 
shall define the activities, and where 
appropriate, the subordinate tasks, as 
well as the assignment of responsi-
bility for completing products devel-
oped in support to program-level ac-
tivities. 

(3) In accordance with § 385.18, Corps 
of Engineers and the non-Federal spon-
sor shall provide opportunities for the 
public to review and comment on the 
Program Management Plan. 

(b) Revisions to Program Management 
Plans. The Corps of Engineers and the 
non-Federal sponsor may, in consulta-
tion with the Department of the Inte-
rior, the Environmental Protection 
Agency, the Department of Commerce, 
the Seminole Tribe of Florida, the 
Miccosukee Tribe of Indians of Florida, 
the Florida Department of Environ-
mental Protection, and other Federal, 
State, and local agencies, revise the 
Program Management Plan whenever 
necessary to incorporate new or 
changed information that affects the 
scope, schedule, or budget of the activi-
ties described in the Program Manage-
ment Plan. In accordance with § 385.18, 
the Corps of Engineers and the non- 
Federal sponsor shall provide opportu-
nities for the public to review and com-
ment on revisions to the Program Man-
agement Plan. 

§ 385.26 Project Implementation Re-
ports. 

(a) General requirements. (1) The 
Project Implementation Report is a 
document that provides information on 
plan formulation and evaluation, engi-
neering and design, estimated benefits 
and costs, environmental effects, and 
the additional information and anal-
ysis necessary for the Secretary of the 
Army to approve the project for imple-
mentation, or for Congress to authorize 
the project for implementation. The 
Project Implementation Report bridges 
the gap between the conceptual level of 
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detail contained in the ‘‘Final Inte-
grated Feasibility Report and Pro-
grammatic Environmental Impact 
Statement,’’ dated April 1, 1999 and the 
detailed design necessary to prepare 
plans and specifications required to 
proceed to construction. Prior to re-
questing approval or authorization for 
the implementation of a project, the 
Corps of Engineers and the non-Federal 
sponsor shall, in consultation with the 
Department of the Interior, the Envi-
ronmental Protection Agency, the De-
partment of Commerce, the Seminole 
Tribe of Florida, the Miccosukee Tribe 
of Indians of Florida, the Florida De-
partment of Environmental Protection, 
and other Federal, State, and local 
agencies, complete a Project Imple-
mentation Report addressing the 
project’s justification in accordance 
with section 601(f)(2) of WRDA 2000, and 
other factors required by section 
601(h)(4)(A) of WRDA 2000. To eliminate 
duplication with State and local proce-
dures, the Project Implementation Re-
port shall also address the factors of 
relevant State laws, including sections 
373.1501 and 373.470 of the Florida Stat-
utes. 

(2) Before completion of the draft 
Project Implementation Report, the 
Corps of Engineers and the non-Federal 
sponsor shall provide the South Florida 
Ecosystem Restoration Task Force 
with information about the alternative 
plans developed and evaluated for the 
Project Implementation Report. 

(3) The Project Implementation Re-
port shall: 

(i) Be consistent with the Plan and 
applicable law, policy, and regulation, 
including the Principles and Guidelines 
of the Water Resources Council, as 
modified by section 601(f)(2)(A) of 
WRDA 2000; 

(ii) Be based on the best available 
science; 

(iii) Comply with all applicable Fed-
eral, State, and Tribal laws; 

(iv) Contain sufficient information 
for proceeding to final design of the 
project, such as: additional plan formu-
lation and evaluation, environmental 
and/or economic benefits, engineering 
and design, costs, environmental im-
pacts, real estate requirements, and 
the preparation of the appropriate Na-

tional Environmental Policy Act docu-
mentation; 

(v) Contain the information nec-
essary to determine that the activity is 
justified by the environmental benefits 
derived by the South Florida eco-
system in accordance with section 
601(f)(2)(A) and/or that the benefits of 
the project are commensurate with 
costs, and that the project is cost-effec-
tive; 

(vi) Comply, in accordance with sec-
tion 601(b)(2)(A)(ii) of WRDA 2000, with 
applicable water quality standards and 
applicable water quality permitting re-
quirements; 

(vii) Identify, in accordance with 
§ 385.35, the appropriate quantity, tim-
ing, and distribution of water dedicated 
and managed for the natural system; 

(viii) Identify, in accordance with 
§ 385.35, the amount of water to be re-
served or allocated for the natural sys-
tem under State law necessary to im-
plement the provisions in paragraphs 
(a)(3)(vi) and (vii) of this section; 

(ix) Identify the quantity, timing, 
and distribution of water made avail-
able for other water-related needs of 
the region; 

(x) Determine, in accordance with 
§ 385.36, if existing legal sources of 
water are to be eliminated or trans-
ferred; 

(xi) Determine, in accordance with 
§ 385.37(b) that implementation of the 
selected alternative will not reduce 
levels of service for flood protection 
that: 

(A) Were in existence on the date of 
enactment of section 601 of WRDA 2000; 
and 

(B) Are in accordance with applicable 
law; and consider, as appropriate, in 
accordance with § 385.37(c), opportuni-
ties to provide additional flood protec-
tion; 

(xii) Include an assessment of the 
monetary and non-monetary benefits 
and costs, optimization and justifica-
tion, cost-effectiveness, and engineer-
ing feasibility of the project; 

(xiii) Include a discussion of any sig-
nificant changes in cost or scope of the 
project from that presented in the 
‘‘Final Integrated Feasibility Report 
and Programmatic Environmental Im-
pact Statement,’’ dated April 1, 1999; 
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(xiv) Include an analysis, prepared by 
RECOVER as described in paragraph 
(c) of this section, of the project’s con-
tributions towards achieving the goals 
and purposes of the Plan, including, as 
appropriate, suggestions for improving 
the performance of the alternative 
plans; 

(xv) Describe how the project con-
tributes to the achievement of interim 
goals established pursuant to § 385.38 
and the interim targets established 
pursuant to § 385.39; 

(xvi) Include, in accordance with 
§ 385.28(c), a draft Project Operating 
Manual as an appendix; and 

(xvii) Include, as appropriate, infor-
mation necessary for the non-Federal 
sponsor to address the requirements of 
Chapter 373 of the Florida Statutes, 
and other applicable planning and re-
porting requirements of Florida law. 

(4) The Corps of Engineers and the 
non-Federal sponsor shall develop the 
Project Implementation Report gen-
erally in accordance with the process 
shown in figure 2 in Appendix A of this 
part. 

(5) The Corps of Engineers and the 
South Florida Water Management Dis-
trict shall develop a guidance memo-
randum in accordance with § 385.5 for 
approval by the Secretary of the Army, 
with the concurrence of the Secretary 
of the Interior and the Governor, that 
describes the major tasks that are gen-
erally needed to prepare a Project Im-
plementation Report and the format 
and content of a Project Implementa-
tion Report. 

(b) Formulation and evaluation. In pre-
paring a Project Implementation Re-
port, the Corps of Engineers and the 
non-Federal sponsor shall formulate 
and evaluate alternative plans to opti-
mize the project’s contributions to-
wards achieving the goals and purposes 
of the Plan, and to develop justified 
and cost-effective ways to achieve the 
benefits of the Plan. 

(1) General. The Corps of Engineers 
and the South Florida Water Manage-
ment District shall develop a guidance 
memorandum in accordance with § 385.5 
for approval by the Secretary of the 
Army, with the concurrence of the Sec-
retary of the Interior and the Gov-
ernor, that describes the processes to 
be used to formulate and evaluate al-

ternative plans and their associated 
monetary and non-monetary benefits 
and costs, determine cost-effectiveness 
and optimize the project’s contribution 
towards achieving the goals and pur-
poses of the Plan, and the basis for jus-
tifying and selecting an alternative to 
be recommended for implementation. 
The guidance memorandum shall also 
provide a process for evaluating 
projects that are outside the boundary 
of regional computer models or 
projects whose effects cannot be cap-
tured in regional computer models. 
Project Implementation Reports ap-
proved by the Secretary of the Army 
before December 12, 2003 or before the 
development of the guidance memo-
randum may use whatever method 
that, in the Secretary of the Army’s 
discretion, is deemed appropriate and 
is consistent with applicable law, pol-
icy, and regulations. 

(2) Project formulation and evaluation. 
The guidance memorandum shall de-
scribe the process for formulating and 
evaluating alternative plans for their 
ability to optimize contributions for 
achieving the goals and purposes of the 
Plan. The guidance memorandum shall 
describe the process for including each 
alternative plan with all of the other 
components of the Plan and evaluating 
the total monetary and non-monetary 
benefits and costs of the resulting com-
prehensive plan when compared to the 
without CERP condition. In formu-
lating alternative plans to be evalu-
ated, the project as described in the 
‘‘Final Integrated Feasibility Report 
and Programmatic Environmental Im-
pact Statement,’’ dated April 1, 1999 
shall be included as one of the alter-
native plans that is evaluated. For the 
selected plan, the guidance memo-
randum shall also describe the process 
for evaluating that plan as the next- 
added increment of the Plan. 

(3) Identification of selected alternative 
plan. The guidance memorandum shall 
also include a process for identification 
of a selected alternative plan, based on 
the analyses conducted in paragraph 
(b)(2) of this section. The alternative 
plan to be selected should be the plan 
that maximizes net benefits, both mon-
etary and non-monetary, on a system- 
wide basis, provided that this plan is 
justified on a next-added increment 



600 

33 CFR Ch. II (7–1–24 Edition) § 385.26 

basis. Alternative plans that are not 
justified on a next-added increment 
basis shall not be selected. The guid-
ance memorandum shall describe an 
iterative process for evaluating and/or 
combining alternative options until an 
alternative is identified that maxi-
mizes net benefits while still providing 
benefits that justify costs on a next- 
added increment basis. 

(c) RECOVER performance evaluation 
of alternative plans. (1) Prior to the 
identification of a selected alternative 
plan, RECOVER shall evaluate the per-
formance of alternative plans towards 
achieving the goals and purposes of the 
Plan. 

(2) RECOVER shall prepare informa-
tion for the Project Delivery Team de-
scribing the results of the evaluations 
of alternative plans developed for the 
Project Implementation Report to-
wards achieving the goals and purposes 
of the Plan, including, as appropriate, 
suggestions for improving the perform-
ance of the alternative plans. 

(d) NEPA documentation for Project Im-
plementation Reports. (1) The Corps of 
Engineers and the non-Federal sponsor 
shall prepare the appropriate NEPA 
document to accompany the Project 
Implementation Report. The NEPA 
document shall contain an analysis of 
the effects of the alternatives formu-
lated for the Project Implementation 
Report. The NEPA document for the 
Project Implementation Report shall 
use the Programmatic Environmental 
Impact Statement included in the 
‘‘Final Integrated Feasibility Report 
and Programmatic Environmental Im-
pact Statement,’’ dated April 1, 1999, as 
appropriate, for the purpose of tiering 
as described in § 230.14(c) of this chap-
ter. 

(2) The District Engineer shall pre-
pare the Record of Decision for Project 
Implementation Reports. Review and 
signature of the Record of Decision 
shall follow the same procedures as for 
review and approval of feasibility re-
ports in § 230.14 of this chapter and 
other applicable Corps of Engineers 
regulations. 

(e) Fish and Wildlife Coordination Act 
requirements. (1) The Corps of Engineers 
and the non-Federal sponsor shall co-
ordinate with the U.S. Fish and Wild-
life Service, the National Marine Fish-

eries Service, the Florida Fish and 
Wildlife Conservation Commission, and 
other appropriate agencies in the prep-
aration of a Project Implementation 
Report, as required by applicable law. 

(2) The Project Management Plan 
shall include a discussion of activities 
to be conducted for compliance with 
the Fish and Wildlife Coordination Act 
and other applicable laws. 

(3) Consistent with applicable law, 
policy, and regulations, coordination 
shall include preparation of the fol-
lowing documents as shown in figure 2 
in Appendix A of this part: 

(i) Planning Aid Letter that describes 
issues and opportunities related to the 
conservation and enhancement of fish 
and wildlife resources; and 

(ii) Draft and final Fish and Wildlife 
Coordination Act Reports that provide 
the formal views and recommendations 
of the U.S. Fish and Wildlife Service or 
the National Marine Fisheries Service, 
and the Florida Fish and Wildlife Con-
servation Commission on alternative 
plans. 

(f) Project Implementation Report re-
view and approval process. (1) The Corps 
of Engineers and the non-Federal spon-
sor shall provide opportunities for the 
public to review and comment on the 
draft Project Implementation Report 
and NEPA document, in accordance 
with § 385.18 and applicable law and 
Corps of Engineers policy. 

(2) The Project Implementation Re-
port shall contain an appropriate letter 
of intent from the non-Federal sponsor 
indicating concurrence with the rec-
ommendations of the Project Imple-
mentation Report. 

(3) Upon the completion of the 
Project Implementation Report and 
NEPA document, the District Engineer 
shall submit the report and NEPA doc-
ument to the Division Engineer. 

(4) Upon receipt and approval of the 
Project Implementation Report the Di-
vision Engineer shall issue a public no-
tice announcing completion of the 
Project Implementation Report based 
upon: 

(i) The Division Engineer’s endorse-
ment of the findings and recommenda-
tions of the District Engineer; and 
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(ii) The Division Engineer’s assess-
ment that the project has been devel-
oped and the report prepared in accord-
ance with current law and policy. The 
notice shall indicate that the report 
has been submitted to Corps of Engi-
neers Headquarters for review. 

(5) Headquarters, U.S. Army Corps of 
Engineers shall conduct a review in ac-
cordance with applicable policies and 
regulations of the Corps of Engineers. 
Headquarters, U.S. Army Corps of En-
gineers shall administer the 30-day 
state and agency review of the Project 
Implementation Report, and as appro-
priate, file the Environmental Impact 
Statement with the Environmental 
Protection Agency. 

(6) After completion of the review 
and other requirements of law and pol-
icy, the Chief of Engineers shall submit 
the Project Implementation Report 
and the Chief of Engineers’ rec-
ommendations on the project to the 
Assistant Secretary of the Army for 
Civil Works. 

(7) The Assistant Secretary of the 
Army for Civil Works shall review all 
Project Implementation Reports, and 
shall, prior to either approving them or 
submitting the Assistant Secretary’s 
recommendations to Congress, coordi-
nate the project and proposed rec-
ommendations with the Office of Man-
agement and Budget. 

(i) For projects authorized by section 
601(c) of WRDA 2000, the Assistant Sec-
retary of the Army for Civil Works 
shall review and approve the Project 
Implementation Report prior to imple-
mentation of the project. 

(ii) For projects authorized by sec-
tion 601(b)(2)(C) of WRDA 2000, the As-
sistant Secretary of the Army for Civil 
Works shall review the Project Imple-
mentation Report prior to submitting 
the Assistant Secretary’s recommenda-
tions to the Committee on Transpor-
tation and Infrastructure of the House 
of Representatives and the Committee 
on Environment and Public Works of 
the Senate for approval. 

(iii) For all other projects, the As-
sistant Secretary of the Army for Civil 
Works shall review the Project Imple-
mentation Report prior to submitting 
the Assistant Secretary’s recommenda-
tions regarding authorization to Con-
gress. 

§ 385.27 Project Cooperation Agree-
ments. 

(a) General. Prior to initiating con-
struction or implementation of a 
project, the Corps of Engineers shall 
execute a Project Cooperation Agree-
ment with the non-Federal sponsor in 
accordance with applicable law. 

(b) Verification of water reservations. 
The Project Cooperation Agreement 
shall include a finding that the South 
Florida Water Management District or 
the Florida Department of Environ-
mental Protection has executed under 
State law the reservation or allocation 
of water for the natural system as 
identified in the Project Implementa-
tion Report. Prior to execution of the 
Project Cooperation Agreement, the 
District Engineer shall verify in writ-
ing that the South Florida Water Man-
agement District or the Florida De-
partment of Environmental Protection 
has executed under State law the res-
ervation or allocation of water for the 
natural system as identified in the 
Project Implementation Report. The 
District Engineer’s verification shall 
provide the basis for the finding in the 
Project Cooperation Agreement and be 
made available to the public. 

(c) Changes to water reservations. Res-
ervations or allocations of water are a 
State responsibility. Any change to the 
reservation or allocation of water for 
the natural system made under State 
law shall require an amendment to the 
Project Cooperation Agreement. 

(1) The District Engineer shall, in 
consultation with the South Florida 
Water Management District, the Flor-
ida Department of Environmental Pro-
tection, the Department of the Inte-
rior, the Environmental Protection 
Agency, the Department of Commerce, 
the Seminole Tribe of Florida, the 
Miccosukee Tribe of Indians of Florida, 
and other Federal, State, and local 
agencies, verify in writing that the re-
vised reservation or allocation con-
tinues to provide for an appropriate 
quantity, timing, and distribution of 
water dedicated and managed for the 
natural system after considering any 
changed circumstances or new informa-
tion since completion of the Project 
Implementation Report. In accordance 
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with applicable State law, the non-Fed-
eral sponsor shall provide opportuni-
ties for the public to review and com-
ment on any proposed changes in the 
water reservation made by the State. 

(2) The Secretary of the Army shall 
notify the appropriate committees of 
Congress whenever a change to the res-
ervation or allocation of water for the 
natural system executed under State 
law as described in the Project Imple-
mentation Report has been made. Such 
notification shall include the Sec-
retary’s and the State’s reasons for de-
termining that the revised reservation 
or allocation continues to provide for 
an appropriate quantity, timing, and 
distribution of water dedicated and 
managed for the natural system after 
considering any changed circumstances 
or new information since completion of 
the Project Implementation Report. 
The Secretary of the Army’s notifica-
tion to the appropriate committees of 
Congress shall be made available to the 
public. 

(d) Savings clause provisions. The 
Project Cooperation Agreement shall 
ensure that the Corps of Engineers and 
the non-Federal sponsor not: 

(1) Eliminate or transfer existing 
legal sources of water until a new 
source of comparable quantity and 
quality as that available on the date of 
enactment of WRDA 2000 is available to 
replace the water to be lost as a result 
of implementation of the Plan; and 

(2) Reduce levels of service for flood 
protection that are: 

(i) In existence on the date of enact-
ment of WRDA 2000; and 

(ii) In accordance with applicable 
law. 

§ 385.28 Operating Manuals. 

(a) General provisions. (1) The Corps of 
Engineers and the non-Federal sponsor 
shall, in consultation with the Depart-
ment of the Interior, the Environ-
mental Protection Agency, the Depart-
ment of Commerce, the Seminole Tribe 
of Florida, the Miccosukee Tribe of In-
dians of Florida, the Florida Depart-
ment of Environmental Protection, and 
other Federal, State, and local agen-
cies, develop Operating Manuals to en-
sure that the goals and purposes of the 
Plan are achieved. 

(2) Operating Manuals shall consist of 
a System Operating Manual and 
Project Operating Manuals. In general, 
the System Operating Manual provides 
a system-wide operating plan for the 
operation of the projects of the Plan 
and other C&SF Project features and 
the Project Operating Manuals provide 
the details necessary for integrating 
the operation of the individual projects 
with the system operation described in 
the System Operating Manual. 

(3) In accordance with § 385.18, the 
public shall have the opportunity to re-
view and comment on draft Operating 
Manuals. 

(4) The Division Engineer and the 
non-Federal sponsor shall approve 
completed Operating Manuals. 

(5) The Corps of Engineers and the 
South Florida Water Management Dis-
trict shall develop a guidance memo-
randum in accordance with § 385.5 for 
approval by the Secretary of the Army, 
with the concurrence of the Secretary 
of the Interior and the Governor, that 
describes the content of Operating 
Manuals and the tasks necessary to de-
velop Operating Manuals. 

(6) Operating Manuals shall: 
(i) Be consistent with the goals and 

purposes of the Plan; 
(ii) Comply with NEPA, in accord-

ance with § 385.14. 
(iii) Describe regulation schedules, 

water control, and operating criteria 
for a project, group of projects, or the 
entire system; 

(iv) Make provisions for the natural 
fluctuation of water made available in 
any given year and fluctuations nec-
essary for the natural system as de-
scribed in the Plan; 

(v) Be consistent with applicable 
water quality standards and applicable 
water quality permitting requirements; 

(vi) Be consistent with the reserva-
tion or allocation of water for the nat-
ural system and the savings clause pro-
visions described in the Project Imple-
mentation Report and the Project Co-
operation Agreement and the provi-
sions of § 385.35(b), § 385.36, and § 385.37 
and reflect the operational criteria 
used in the identification of the appro-
priate quantity, timing, and distribu-
tion of water dedicated and managed 
for the natural system; 
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(vii) Include a drought contingency 
plan as required by § 222.5(i)(5) of this 
chapter and Engineer Regulation ER 
1110–2–1941 ‘‘Drought Contingency 
Plans’’ that is consistent with the 
Water Rights Compact Among the 
Seminole Tribe of Florida, the State of 
Florida, and the South Florida Water 
Management District and Florida Ad-
ministrative Code Section 40E–21 
(Water Shortage Plan) and Florida Ad-
ministrative Code Section 40E–22 (Re-
gional Water Shortage Plan); and 

(viii) Include provisions authorizing 
temporary short-term deviations from 
the Operating Manual for emergencies 
and unplanned circumstances, as de-
scribed in applicable Corps of Engi-
neers regulations, including § 222.5(f)(4) 
and § 222.5(i)(5) of this chapter, and En-
gineer Regulation ER 1110–2–8156 
‘‘Preparation of Water Control Manu-
als.’’ However, deviations shall be 
minimized by including planning for 
flooding events caused by rainfall and 
hurricane events, as well as by includ-
ing a drought contingency plan. 

(A) Emergency deviations. Examples of 
some emergencies that can be expected 
to occur at a project are: drowning and 
other accidents, failure of the oper-
ation facilities, chemical spills, treat-
ment plant failures and other tem-
porary pollution problems. Water con-
trol actions necessary to abate the 
problem are taken immediately unless 
such action would create equal or 
worse conditions. 

(B) Unplanned circumstances. There 
are unplanned circumstances that cre-
ate a temporary need for minor devi-
ations from the Operating Manual, al-
though they are not considered emer-
gencies. Deviations are sometimes nec-
essary to carry out maintenance and 
inspection of facilities. Requests for 
deviations for unplanned cir-
cumstances generally involve time pe-
riods ranging from a few hours to a few 
days. Approval of these changes shall 
be obtained from the Division Engi-
neer. 

(7) Except as provided in this part, 
operating manuals generally shall fol-
low the procedures for water control 
plans in § 222.5 of this chapter and ap-
plicable Corps of Engineers regulations 
for preparation of water control manu-

als and regulation schedules, including 
Engineer Regulation ER 1110–2–8156. 

(b) System Operating Manual. (1) Not 
later than December 31, 2005, the Corps 
of Engineers and the South Florida 
Water Management District shall, in 
consultation with the Department of 
the Interior, the Environmental Pro-
tection Agency, the Department of 
Commerce, the Seminole Tribe of Flor-
ida, the Miccosukee Tribe of Indians of 
Florida, the Florida Department of En-
vironmental Protection, and other Fed-
eral, State, and local agencies, develop 
a System Operating Manual that pro-
vides a system-wide operating plan for 
the operation of implemented projects 
of the Plan and other Central and 
Southern Florida Project features to 
ensure that the goals and purposes of 
the Plan are achieved. 

(2) The System Operating Manual 
shall initially be based on the existing 
completed Central and Southern Flor-
ida Project features and shall be devel-
oped by the Corps of Engineers as pro-
vided in § 222.5(g) of this chapter and by 
the South Florida Water Management 
District as its laws and regulations re-
quire. Existing water control plans, 
regulation schedules, and Master Water 
Control Plans for the Central and 
Southern Florida Project shall remain 
in effect until approval of the System 
Operating Manual. 

(3) The System Operating Manual 
shall be revised whenever the Corps of 
Engineers and the South Florida Water 
Management District, in consultation 
with the Department of the Interior, 
the Environmental Protection Agency, 
the Department of Commerce, the 
Seminole Tribe of Florida, the 
Miccosukee Tribe of Indians of Florida, 
the Florida Department of Environ-
mental Protection, and other Federal, 
State, and local agencies, believe it is 
necessary to ensure that the goals and 
purposes of the Plan are achieved. 

(4) Except as provided in this part, 
the System Operating Manual shall fol-
low the procedures for preparation of 
water control manuals, regulation 
schedules and Master Water Control 
Manuals in § 222.5 of this chapter and 
applicable Corps of Engineers regula-
tions. 
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(5) The Corps of Engineers and the 
South Florida Water Management Dis-
trict shall provide notice and oppor-
tunity for public comment for any sig-
nificant modification to the System 
Operating Manual. 

(c) Project Operating Manuals. (1) The 
Corps of Engineers and the non-Federal 
sponsor shall, in consultation with the 
Department of the Interior, the Envi-
ronmental Protection Agency, the De-
partment of Commerce, the Seminole 
Tribe of Florida, the Miccosukee Tribe 
of Indians of Florida, the Florida De-
partment of Environmental Protection, 
and other Federal, State, and local 
agencies, develop a Project Operating 
Manual for each project of the Plan 
that is implemented. 

(2) Project Operating Manuals shall 
be considered supplements to the Sys-
tem Operating Manual, and present as-
pects of the projects not common to 
the system as a whole. 

(3) Each Project Implementation Re-
port shall, as appropriate, include a 
draft Project Operating Manual as an 
appendix to the Project Implementa-
tion Report. 

(4) As appropriate, the draft Project 
Operating Manual shall be revised for 
the project construction phase and the 
operational monitoring and testing 
phase after completion of project con-
struction. 

(5) The final Project Operating Man-
ual shall be completed as soon as prac-
ticable after completion of the oper-
ational testing and monitoring phase 
of the project. The completed project 
shall continue to be operated in accord-
ance with the approved draft Project 
Operating Manual until the final 
Project Operating Manual is approved. 

(6) The Corps of Engineers and the 
non-Federal sponsor shall provide no-
tice and opportunity for public com-
ment for any significant modification 
to the Project Operating Manual. 

§ 385.29 Other project documents. 
(a) As appropriate, the Corps of Engi-

neers and the non-Federal sponsor may 
prepare design documents to provide 
additional design information needed 
for projects. Such documents shall be 
approved in accordance with applicable 
policies of the Corps of Engineers and 
the non-Federal sponsor. 

(b) The Corps of Engineers and the 
non-Federal sponsor shall prepare 
plans and specifications necessary for 
construction of projects. Such docu-
ments shall be approved in accordance 
with applicable policies of the Corps of 
Engineers and the non-Federal sponsor. 

(c) The Corps of Engineers and the 
non-Federal sponsor may prepare other 
documents as appropriate during the 
real estate acquisition and construc-
tion phases for projects. Such docu-
ments shall be approved in accordance 
with applicable policies of the Corps of 
Engineers and the non-Federal sponsor. 

Subpart D—Incorporating New 
Information Into the Plan 

§ 385.30 Master Implementation Se-
quencing Plan. 

(a) Not later than December 13, 2004 
the Corps of Engineers and the South 
Florida Water Management District 
shall, in consultation with the Depart-
ment of the Interior, the Environ-
mental Protection Agency, the Depart-
ment of Commerce, the Seminole Tribe 
of Florida, the Miccosukee Tribe of In-
dians of Florida, the Florida Depart-
ment of Environmental Protection, and 
other Federal, State, and local agen-
cies, develop a Master Implementation 
Sequencing Plan that includes the se-
quencing and scheduling for implemen-
tation of all of the projects of the Plan, 
including pilot projects and oper-
ational elements, based on the best sci-
entific, technical, funding, contracting, 
and other information available. The 
Corps of Engineers and the South Flor-
ida Water Management District shall 
also consult with the South Florida 
Ecosystem Restoration Task Force in 
preparing the Master Implementation 
Sequencing Plan. 

(1) Projects shall be sequenced and 
scheduled to maximize the achieve-
ment of the goals and purposes of the 
Plan at the earliest possible time and 
in the most cost-effective way, con-
sistent with the requirement that each 
project be justified on a next-added in-
crement basis, including the achieve-
ment of the interim goals established 
pursuant to § 385.38 and the interim tar-
gets established pursuant § 385.39, con-
sistent with § 385.36 and § 385.37(b), and 
to the extent practical given funding, 
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engineering, and other constraints. The 
sequencing and scheduling of projects 
shall be based on considering factors, 
including, but not limited to: 

(i) Technical dependencies and con-
straints; 

(ii) Benefits to be provided by the 
project; 

(iii) Availability of lands required for 
the project; and 

(iv) Avoiding elimination or transfers 
of existing legal sources of water until 
an alternate source of comparable 
quantity and quality is available, in 
accordance with § 385.36. 

(2) The Master Implementation Se-
quencing Plan shall include appro-
priate discussion of the logic, con-
straints, and other parameters used in 
developing the sequencing and sched-
uling of projects. 

(3) In accordance with § 385.18, the 
Corps of Engineers and the South Flor-
ida Water Management District shall 
provide opportunities for the public to 
review and comment on the Master Im-
plementation Sequencing Plan. 

(b) Whenever necessary to ensure 
that the goals and purposes of the Plan 
are achieved, but at least every five 
years, the Corps of Engineers and the 
South Florida Water Management Dis-
trict shall, in consultation with the 
Department of the Interior, the Envi-
ronmental Protection Agency, the De-
partment of Commerce, the Seminole 
Tribe of Florida, the Miccosukee Tribe 
of Indians of Florida, the Florida De-
partment of Environmental Protection, 
and other Federal, State, and local 
agencies, review the Master Implemen-
tation Sequencing Plan. 

(1) The Master Implementation Se-
quencing Plan may be revised as appro-
priate, consistent with the goals and 
purposes of the Plan, and consistent 
with § 385.36 and § 385.37(b), to incor-
porate new information including, but 
not limited to: 

(i) Updated schedules from Project 
Management Plans; 

(ii) Information obtained from pilot 
projects; 

(iii) Updated funding information; 
(iv) Approved revisions to the Plan; 
(v) Congressional or other authoriza-

tion or direction; 
(vi) Information resulting from the 

adaptive management program, includ-

ing new information on costs and bene-
fits; or 

(vii) Information regarding progress 
towards achieving the interim goals es-
tablished pursuant to § 385.38 and the 
interim targets established pursuant to 
§ 385.39. 

(2) Proposed revisions to the Master 
Implementation Sequencing Plan shall 
be analyzed by RECOVER for effects on 
achieving the goals and purposes of the 
Plan and the interim goals and targets. 

(3) The revised Master Implementa-
tion Sequencing Plan shall include in-
formation about the reasons for the 
changes to the sequencing and sched-
uling of individual projects. 

(4) In accordance with § 385.18, the 
Corps of Engineers and the South Flor-
ida Water Management District shall 
provide opportunities for the public to 
review and comment on revisions to 
the Master Implementation Sequenc-
ing Plan. 

§ 385.31 Adaptive management pro-
gram. 

(a) General. The Corps of Engineers 
and the South Florida Water Manage-
ment District shall, in consultation 
with the Department of the Interior, 
the Environmental Protection Agency, 
the Department of Commerce, the 
Seminole Tribe of Florida, the 
Miccosukee Tribe of Indians of Florida, 
the Florida Department of Environ-
mental Protection, and other Federal, 
State, and local agencies, establish an 
adaptive management program to as-
sess responses of the South Florida 
ecosystem to implementation of the 
Plan; to determine whether or not 
these responses match expectations, in-
cluding the achievement of the ex-
pected performance level of the Plan, 
the interim goals established pursuant 
to § 385.38, and the interim targets es-
tablished pursuant § 385.39; to deter-
mine if the Plan, system or project op-
erations, or the sequence and schedule 
of projects should be modified to 
achieve the goals and purposes of the 
Plan, or to increase net benefits, or to 
improve cost effectiveness; and to seek 
continuous improvement of the Plan 
based upon new information resulting 
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from changed or unforeseen cir-
cumstances, new scientific and tech-
nical information, new or updated mod-
eling; information developed through 
the assessment principles contained in 
the Plan; and future authorized 
changes to the Plan integrated into the 
implementation of the Plan. Endorse-
ment of the Plan as a restoration 
framework is not intended as an artifi-
cial constraint on innovation in its im-
plementation. 

(b) Assessment activities. (1) RECOVER 
shall develop an assessment program to 
assess responses of the system to im-
plementation of the Plan. The Corps of 
Engineers and the South Florida Water 
Management District shall develop a 
guidance memorandum in accordance 
with § 385.5 for approval by the Sec-
retary of the Army, with the concur-
rence of the Secretary of the Interior 
and the Governor, that describes the 
processes to be used to conduct these 
assessments. 

(2) RECOVER shall develop a moni-
toring program that is designed to 
measure status and trends towards 
achieving the goals and purposes of the 
Plan throughout the South Florida 
ecosystem. 

(3) RECOVER shall conduct moni-
toring activities and use the informa-
tion collected and analyzed through 
the monitoring program as a basis for 
conducting assessment tasks, which 
may include, but are not limited to, 
the following: 

(i) Determining if measured re-
sponses are desirable and are achieving 
the interim goals and the interim tar-
gets or the expected performance level 
of the Plan; 

(ii) Evaluating if corrective actions 
to improve performance or improve 
cost-effectiveness should be considered; 
and 

(iii) Preparing reports on the moni-
toring program. 

(4) Whenever it is deemed necessary, 
but at least every five years, RE-
COVER shall prepare a technical report 
that presents an assessment of whether 
the goals and purposes of the Plan are 
being achieved, including whether the 
interim goals and interim targets are 
being achieved or are likely to be 
achieved. The technical report shall be 
provided to the Corps of Engineers and 

the South Florida Water Management 
District for use in preparing the assess-
ment report. The technical report pre-
pared by RECOVER shall also be made 
available to the public. 

(i) The Corps of Engineers and the 
South Florida Water Management Dis-
trict shall consult with the Depart-
ment of the Interior, the Environ-
mental Protection Agency, the Depart-
ment of Commerce, the Seminole Tribe 
of Florida, the Miccosukee Tribe of In-
dians of Florida, the Florida Depart-
ment of Environmental Protection, and 
other Federal, State, and local agen-
cies in the development of the assess-
ment report. The Corps of Engineers 
and the South Florida Water Manage-
ment District shall also consult with 
the South Florida Ecosystem Restora-
tion Task Force in developing the as-
sessment report. 

(ii) In accordance with § 385.22(b), the 
draft assessment report shall be exter-
nally peer reviewed. 

(iii) In accordance with § 385.18, Corps 
of Engineers and the South Florida 
Water Management District shall pro-
vide opportunities for the public to re-
view and comment on the draft assess-
ment report. 

(iv) The Corps of Engineers and the 
South Florida Water Management Dis-
trict shall transmit the final assess-
ment report to the Secretary of the 
Army, the Secretary of the Interior, 
and the Governor. 

(v) The Secretary of the Army shall 
make the final assessment report 
available to the public. 

(c) Periodic CERP updates. Not later 
than June 14, 2004 and whenever nec-
essary to ensure that the goals and 
purposes of the Plan are achieved, but 
not any less often than every five 
years, the Corps of Engineers and the 
South Florida Water Management Dis-
trict shall, in consultation with the 
Department of the Interior, the Envi-
ronmental Protection Agency, the De-
partment of Commerce, the Seminole 
Tribe of Florida, the Miccosukee Tribe 
of Indians of Florida, the Florida De-
partment of Environmental Protection, 
and other Federal, State, and local 
agencies, conduct an evaluation of the 
Plan using new or updated modeling 
that includes the latest scientific, 
technical, and planning information. 
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As part of the evaluation of the Plan, 
the Corps of Engineers and the South 
Florida Water Management District 
shall determine the total quantity of 
water that is expected to be generated 
by implementation of the Plan, includ-
ing the quantity expected to be gen-
erated for the natural system to attain 
restoration goals as well as the quan-
tity expected to be generated for use in 
the human environment. The Corps of 
Engineers and the South Florida Water 
Management District shall also consult 
with the South Florida Ecosystem Res-
toration Task Force in conducting the 
evaluation of the Plan. As appropriate, 
the results of the evaluation of the 
Plan may be used to initiate manage-
ment actions in accordance with para-
graph (d) of this section that are nec-
essary to seek continuous improve-
ment of the Plan based upon new infor-
mation resulting from changed or un-
foreseen circumstances, new scientific 
and technical information, new or up-
dated modeling; information developed 
through the assessment principles con-
tained in the Plan; and future author-
ized changes to the Plan integrated 
into the implementation of the Plan. 
In addition, and as appropriate, the re-
sults of the evaluation of the Plan may 
be used to consider changes to the in-
terim goals in accordance with § 385.38 
and changes to the interim targets in 
accordance with § 385.39. 

(d) Management actions. (1) In seeking 
continuous improvement of the Plan 
based upon new information resulting 
from changed or unforeseen cir-
cumstances, new scientific and tech-
nical information, new or updated mod-
eling; information developed through 
the assessment principles contained in 
the Plan; and future authorized 
changes to the Plan integrated into the 
implementation of the Plan, the Corps 
of Engineers and the South Florida 
Water Management District and other 
non-Federal sponsors shall, in con-
sultation with the Department of the 
Interior, the Environmental Protection 
Agency, the Department of Commerce, 
the Seminole Tribe of Florida, the 
Miccosukee Tribe of Indians of Florida, 
the Florida Department of Environ-
mental Protection, and other Federal, 
State, and local agencies, use the as-
sessment report prepared in accordance 

with paragraph (b) of this section, in-
formation resulting from independent 
scientific review and external peer re-
view in accordance with § 385.22, or 
other appropriate information includ-
ing progress towards achievement of 
the interim goals established pursuant 
to § 385.38 and the interim targets es-
tablished pursuant to § 385.39 to deter-
mine if the activities described in para-
graph (d)(2) of this section should be 
undertaken to ensure that the goals 
and purposes of the Plan are achieved. 
The Corps of Engineers and the South 
Florida Water Management District 
shall, in consultation with the Depart-
ment of the Interior, the Environ-
mental Protection Agency, the Depart-
ment of Commerce, the Seminole Tribe 
of Florida, the Miccosukee Tribe of In-
dians of Florida, the Florida Depart-
ment of Environmental Protection, and 
other Federal, State, and local agen-
cies, consider the following actions: 

(i) Modifying current operations of 
the Plan; 

(ii) Modifying the design or oper-
ational plan for a project of the Plan 
not yet implemented; 

(iii) Modifying the sequence or sched-
ule for implementation of the Plan; 

(iv) Adding new components to the 
Plan or deleting components not yet 
implemented; 

(v) Removing or modifying a compo-
nent of the Plan already in place; or 

(vi) A combination of these. 
(2) Such actions should be imple-

mented through revisions to Operating 
Manuals in accordance with § 385.28, re-
visions to the Master Implementation 
Sequencing Plan in accordance with 
§ 385.30, a Comprehensive Plan Modi-
fication Report in accordance with 
§ 385.32, or other appropriate mecha-
nisms. 

§ 385.32 Comprehensive Plan Modifica-
tion Report. 

Whenever the Corps of Engineers and 
the South Florida Water Management 
District, in consultation with the De-
partment of the Interior, the Environ-
mental Protection Agency, the Depart-
ment of Commerce, the Seminole Tribe 
of Florida, the Miccosukee Tribe of In-
dians of Florida, the Florida Depart-
ment of Environmental Protection, and 
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other Federal, State, and local agen-
cies, determine that changes to the 
Plan are necessary to ensure that the 
goals and purposes of the Plan are 
achieved or that they are achieved 
cost-effectively, or to ensure that each 
project of the Plan is justified on a 
next-added increment basis, the Corps 
of Engineers and the South Florida 
Water Management District shall, in 
consultation with the Department of 
the Interior, the Environmental Pro-
tection Agency, the Department of 
Commerce, the Seminole Tribe of Flor-
ida, the Miccosukee Tribe of Indians of 
Florida, the Florida Department of En-
vironmental Protection, and other Fed-
eral, State, and local agencies, prepare 
a Comprehensive Plan Modification Re-
port using a process that is consistent 
with the provisions of § 385.10, § 385.14, 
§ 385.18, and § 385.19. The Corps of Engi-
neers and the South Florida Water 
Management District shall also consult 
with the South Florida Ecosystem Res-
toration Task Force in preparing the 
Comprehensive Plan Modification Re-
port. 

(a) General requirements. The Com-
prehensive Plan Modification Report 
shall: 

(1) Be initiated at the discretion of 
the Corps of Engineers and the South 
Florida Water Management District in 
consultation with the Department of 
the Interior, the Environmental Pro-
tection Agency, the Department of 
Commerce, the Seminole Tribe of Flor-
ida, the Miccosukee Tribe of Indians of 
Florida, the Florida Department of En-
vironmental Protection, and other Fed-
eral, State, and local agencies, after 
consideration of the assessment report 
prepared in accordance with § 385.31(b), 
requests from the Department of the 
Interior or the State, or other appro-
priate information; 

(2) Comply with all applicable Fed-
eral and State laws, including the Na-
tional Environmental Policy Act, the 
Endangered Species Act, the Fish and 
Wildlife Coordination Act, the Na-
tional Historic Preservation Act, the 
Clean Water Act, the Safe Drinking 
Water Act, the Clean Air Act, the 
Coastal Zone Management Act, the Ma-
rine Mammal Protection Act, and any 
other applicable law; 

(3) Contain information such as: Plan 
formulation and evaluation, engineer-
ing and design, estimated benefits and 
costs, and environmental effects,; 

(4) Include appropriate analyses of al-
ternatives evaluated by RECOVER; 

(5) Include updated water budget in-
formation for the Plan, including the 
total quantity of water that is ex-
pected to be generated by implementa-
tion of the Plan, and the quantity ex-
pected to be generated for the natural 
system to attain restoration goals as 
well as the quantity expected to be 
generated for use in the human envi-
ronment; 

(6) Contain appropriate NEPA docu-
mentation to supplement the Pro-
grammatic Environmental Impact 
Statement included in the ‘‘Final Inte-
grated Feasibility Report and Pro-
grammatic Environmental Impact 
Statement,’’ dated April 1, 1999; and 

(7) Include coordination with the U.S. 
Fish and Wildlife Service, the National 
Marine Fisheries Service, the Florida 
Fish and Wildlife Coordination Com-
mission, and other appropriate agen-
cies in the preparation of the Com-
prehensive Plan Modification Report, 
as required by applicable law. 

(b) Review and approval of Comprehen-
sive Plan Modification Report. (1) The 
Corps of Engineers and the South Flor-
ida Water Management District shall 
provide opportunities for the public to 
review and comment on the draft Com-
prehensive Plan Modification Report 
and NEPA document, in accordance 
with § 385.18 and applicable law and 
Corps of Engineers policy. 

(2) The Comprehensive Plan Modi-
fication Report shall contain an appro-
priate letter of intent from the South 
Florida Water Management District in-
dicating concurrence with the rec-
ommendations of the Comprehensive 
Plan Modification Report. 

(3) Upon the completion of the Com-
prehensive Plan Modification Report 
and NEPA document, the District En-
gineer shall submit the report and 
NEPA document to the Division Engi-
neer. 

(4) Upon receipt and approval of the 
Comprehensive Plan Modification Re-
port, the Division Engineer shall issue 
a public notice announcing completion 
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of the Comprehensive Plan Modifica-
tion Report based upon: 

(i) The Division Engineer’s endorse-
ment of the findings and recommenda-
tions of the District Engineer; and 

(ii) The Division Engineer’s assess-
ment that the report has been prepared 
in accordance with current law and 
policy. The notice shall indicate that 
the report has been submitted to Corps 
of Engineers Headquarters for review. 

(5) Headquarters, U.S. Army Corps of 
Engineers shall conduct a review in ac-
cordance with applicable policies and 
regulations of the Corps of Engineers. 
Headquarters, U.S. Army Corps of En-
gineers shall administer the 30-day 
state and agency review of the Com-
prehensive Plan Modification Report, 
and, as appropriate, file the Environ-
mental Impact Statement with the En-
vironmental Protection Agency. 

(6) After completion of the policy re-
view and other requirements of law and 
policy, the Chief of Engineers shall 
submit the Comprehensive Plan Modi-
fication Report and the Chief of Engi-
neers’ recommendations to the Assist-
ant Secretary of the Army for Civil 
Works. 

(7) The Assistant Secretary of the 
Army for Civil Works shall review the 
Comprehensive Plan Modification Re-
port and shall, prior to submitting the 
Assistant Secretary’s recommenda-
tions to Congress, coordinate the pro-
posed recommendations with the Office 
of Management and Budget. 

(c) Minor changes to the Plan. The 
Plan requires a process for adaptive 
management and incorporation of new 
information. As a result of this proc-
ess, minor adjustments in the Plan 
may be made through Project Imple-
mentation Reports. It is not the intent 
of this section to require a continual 
cycle of report writing for minor 
changes. Instead, the intent of this sec-
tion is to develop a Comprehensive 
Plan Modification Report for changes 
to the Plan that would require a sup-
plement to the programmatic Environ-
mental Impact Statement. The Corps 
of Engineers and the South Florida 
Water Management District may, in 
their discretion, elect to prepare a 
Comprehensive Plan Modification Re-
port for other changes. 

§ 385.33 Revisions to models and ana-
lytical tools. 

(a) In carrying out their responsibil-
ities for implementing the Plan, the 
Corps of Engineers, the South Florida 
Water Management District, and other 
non-Federal sponsors shall rely on the 
best available science including models 
and other analytical tools for con-
ducting analyses for the planning, de-
sign, construction, operation, and as-
sessment of projects. The selection of 
models and analytical tools shall be 
done in consultation with the Depart-
ment of the Interior, the Environ-
mental Protection Agency, the Depart-
ment of Commerce, the Miccosukee 
Tribe of Indians of Florida, the Semi-
nole Tribe of Florida, the Florida De-
partment of Environmental Protection, 
and other Federal, State, and local 
agencies. 

(b) The Corps of Engineers, the South 
Florida Water Management District, 
and other non-Federal sponsors may, in 
consultation with the Department of 
the Interior, the Miccosukee Tribe of 
Indians of Florida, the Seminole Tribe 
of Florida, the Environmental Protec-
tion Agency, the Department of Com-
merce, the Florida Department of En-
vironmental Protection, and other Fed-
eral, State, and local agencies, periodi-
cally revise models and analytical 
tools or develop new models and ana-
lytical tools as needed. As appropriate, 
RECOVER shall review the adequacy of 
system-wide simulation models and an-
alytical tools used in the evaluation 
and assessment of projects, and shall 
propose improvements in system-wide 
models and analytical tools required 
for the evaluation and assessment 
tasks. 

(c) The Corps of Engineers and the 
South Florida Water Management Dis-
trict shall determine on a case-by-case 
basis what documentation is appro-
priate for revisions to models and ana-
lytic tools, depending on the signifi-
cance of the changes and their impacts 
to the Plan. Such changes may be 
treated as Minor Changes to the Plan, 
in accordance with § 385.32(c) where ap-
propriate. 
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§ 385.34 Changes to the Plan. 
(a) The Plan shall be updated to in-

corporate approved changes to the Plan 
resulting from: 

(1) Approval by the Secretary of the 
Army of a project to be implemented 
pursuant to § 385.13; 

(2) Authorization of projects by Con-
gress; 

(3) Comprehensive Plan Modification 
Reports approved by Congress; or 

(4) Other changes authorized by Con-
gress. 

(b) The Corps of Engineers and the 
South Florida Water Management Dis-
trict shall annually prepare a docu-
ment for dissemination to the public 
that describes: 

(1) The components of the Plan, in-
cluding any approved changes to the 
Plan; 

(2) The estimated cost of the Plan, 
including any approved changes to the 
Plan; 

(3) A water budget for the Plan; and 
(4) The water that has been reserved 

or allocated for the natural system 
under State law for the Plan. 

(c) The Corps of Engineers shall an-
nually provide to the Office of Manage-
ment and Budget an updated estimate 
of total cost of the Plan, the costs of 
individual project components, and an 
explanation of any changes in these es-
timates from the initial estimates con-
tained in the ‘‘Final Integrated Feasi-
bility Report and Programmatic Envi-
ronmental Impact Statement,’’ dated 
April 1, 1999. 

Subpart E—Ensuring Protection of 
the Natural System and Water 
Availability Consistent With 
the Goals and Purpose of the 
Plan 

§ 385.35 Achievement of the benefits of 
the Plan. 

(a) Pre-CERP baseline water avail-
ability and quality. (1) Not later than 
June 14, 2004 the Corps of Engineers 
and the South Florida Water Manage-
ment District shall, in consultation 
with the Department of the Interior, 
the Miccosukee Tribe of Indians of 
Florida, the Seminole Tribe of Florida, 
the Environmental Protection Agency, 
the Department of Commerce, the 

Florida Department of Environmental 
Protection, and other Federal, State, 
and local agencies, develop for ap-
proval by the Secretary of the Army, 
the pre-CERP baseline to be used to aid 
the Corps of Engineers and the South 
Florida Water Management District in 
determining if existing legal sources of 
water will be eliminated or transferred 
as a result of project implementation 
as described in § 385.36 and memorialize 
the pre-CERP baseline in an appro-
priate document. The Corps of Engi-
neers and the South Florida Water 
Management District shall consult 
with the South Florida Ecosystem Res-
toration Task Force in the develop-
ment of the pre-CERP baseline. 

(i) The pre-CERP baseline may ex-
press the quantity, timing, and dis-
tribution of water in stage duration 
curves; exceedance frequency curves; 
quantities available in average, wet, 
and dry years; or any other method 
which is based on the best available 
science. 

(ii) The pre-CERP baseline shall in-
clude appropriate documentation that 
includes a description of the assump-
tions used to develop the pre-CERP 
baseline. 

(iii) In addition to the development 
of the pre-CERP baseline, the Corps of 
Engineers and the South Florida Water 
Management District shall conduct 
other analyses that they deem nec-
essary to determine if an existing legal 
source of water has been eliminated or 
transferred or if a new source of water 
is of comparable quality to that which 
has been eliminated or transferred in 
accordance with § 385.36. 

(2) In accordance with § 385.18, the 
Corps of Engineers and the South Flor-
ida Water Management District shall 
provide opportunities for the public to 
review and comment on the pre-CERP 
baseline. 

(3) The pre-CERP baseline shall be 
developed with the concurrence of the 
Secretary of the Interior and the Gov-
ernor. Within 180 days of being pro-
vided the pre-CERP baseline, or such 
shorter period that the Secretary of 
the Interior and the Governor may 
agree to, the Secretary of the Interior 
and the Governor shall provide the Sec-
retary of the Army with a written 
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statement of concurrence or non-con-
currence with the pre-CERP baseline. 
A failure to provide a written state-
ment of concurrence or non-concur-
rence within such time frame shall be 
deemed as meeting the concurrency 
process of this section. A copy of any 
concurrency or non-concurrency state-
ments shall be made a part of the ad-
ministrative record and referenced in 
the final determination of the pre- 
CERP baseline. Any non-concurrency 
statement shall specifically detail the 
reason or reasons for the non-concur-
rence. 

(4) Nothing in this paragraph is in-
tended to, or shall it be interpreted to, 
reserve or allocate water or to pre-
scribe the process for reserving or allo-
cating water or for water management 
under Florida law. Nothing in this sec-
tion is intended to, nor shall it be in-
terpreted to, prescribe any process of 
Florida law. 

(b) Identification of water made avail-
able and water to be reserved or allocated 
for the natural system. (1) Initial mod-
eling showed that most of the water 
generated by the Plan would go to the 
natural system in order to attain res-
toration goals, and the remainder of 
the water would go for use in the 
human environment. The Corps of En-
gineers, the South Florida Water Man-
agement District, and other non-Fed-
eral sponsors shall ensure that Project 
Implementation Reports identify the 
appropriate quantity, timing, and dis-
tribution of water to be dedicated and 
managed for the natural system that is 
necessary to meet the restoration goals 
of the Plan. In accordance with the 
‘‘Comprehensive Everglades Restora-
tion Plan Assurance of Project Benefits 
Agreement,’’ dated January 9, 2002 pur-
suant to section 601(h)(2) of WRDA 2000, 
the South Florida Water Management 
District or the Florida Department of 
Environmental Protection shall make 
sufficient reservations of water for the 
natural system under State law in ac-
cordance with the Project Implementa-
tion Report for that project and con-
sistent with the Plan before water 
made available by a project is per-
mitted for a consumptive use or other-
wise made unavailable. In accordance 
with § 385.31(c), the Corps of Engineers 
and the South Florida Water Manage-

ment District shall, in consultation 
with the Department of the Interior, 
the Environmental Protection Agency, 
the Department of Commerce, the 
Miccosukee Tribe of Indians of Florida, 
the Seminole Tribe of Florida, the 
Florida Department of Environmental 
Protection, and other Federal, State, 
and local agencies, determine the total 
quantity of water that is expected to 
be generated by implementation of the 
Plan, including the quantity expected 
to be generated for the natural system 
to attain restoration goals as well as 
the quantity expected to be generated 
for use in the human environment, and 
shall periodically update that esti-
mate, as appropriate, based on new in-
formation resulting from changed or 
unforeseen circumstances, new sci-
entific or technical information, new 
or updated models, or information de-
veloped through the adaptive assess-
ment principles contained in the Plan, 
or future authorized changes to the 
Plan integrated into the implementa-
tion of the Plan. 

(2) Each Project Implementation Re-
port shall take into account the avail-
ability of pre-CERP baseline water and 
previously reserved water as well as 
the estimated total quantity of water 
that is necessary for restoration for 
the natural system and the quantity of 
water anticipated to be made available 
from future projects in identifying the 
appropriate quantity, timing, and dis-
tribution of water dedicated and man-
aged for the natural system, deter-
mining whether improvements in water 
quality are necessary to ensure that 
water delivered to the natural system 
meets applicable water quality stand-
ards; and identifying the amount of 
water for the natural system necessary 
to implement, under State law, the 
provisions of section 601(h)(4)(A)(iii)(V) 
of WRDA 2000. 

(3) Section 601(h)(3)(C)(i)(I) of WRDA 
2000 requires the regulations of this 
part to establish a process for develop-
ment of Project Implementation Re-
ports, Project Cooperation Agree-
ments, and Operating Manuals that en-
sure that the goals and objectives of 
the Plan are achieved. Section 
601(h)(4)(A)(iii)(IV) of WRDA 2000 pro-
vides that Project Implementation Re-
ports shall identify the appropriate 
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quantity, timing, and distribution of 
water dedicated and managed for the 
natural system. Section 
601(h)(4)(A)(iii)(V) of WRDA 2000 pro-
vides that Project Implementation Re-
ports shall identify the amount of 
water to be reserved or allocated for 
the natural system necessary to imple-
ment, under State law, the provisions 
of section 601(h)(4)(A)(iii)(IV) and (VI) 
of WRDA 2000. To implement these pro-
visions and § 385.5, the Corps of Engi-
neers and the South Florida Water 
Management District shall develop a 
guidance memorandum in accordance 
with § 385.5 for approval by the Sec-
retary of the Army, with the concur-
rence of the Secretary of the Interior 
and the Governor. The guidance memo-
randum shall provide a process to be 
used in the preparation of Project Im-
plementation Reports for identifying 
the appropriate quantity, timing, and 
distribution of water dedicated and 
managed for the natural system; deter-
mining the quantity, timing and dis-
tribution of water made available for 
other water-related needs of the region; 
determining whether improvements in 
water quality are necessary to ensure 
that water delivered by the Plan meets 
applicable water quality standards; and 
identifying the amount of water for the 
natural system necessary to imple-
ment, under State law, the provisions 
of section 601(h)(4)(A)(iii) of WRDA 
2000. 

(i) The guidance memorandum shall 
generally be based on using a system- 
wide analysis of the water made avail-
able and may express the quantity, 
timing and distribution of water in 
stage duration curves; exceedance fre-
quency curves; quantities available in 
average, wet, and dry years; or any 
other method which is based on the 
best available science. The guidance 
memorandum shall also provide for 
projects that are hydrologically sepa-
rate from the rest of the system. The 
guidance memorandum also shall ad-
dress procedures for determining 
whether improvements in water qual-
ity are necessary to ensure that water 
delivered to the natural system meets 
applicable water quality standards. 
These procedures shall ensure that any 
features to improve water quality are 
implemented in a manner consistent 

with the cost sharing provisions of 
WRDA 1996 and WRDA 2000. 

(ii) The guidance memorandum shall 
generally take into account the nat-
ural fluctuation of water made avail-
able in any given year based on an ap-
propriate period of record; the objec-
tive of restoration of the natural sys-
tem; the need for protection of existing 
uses transferred to new sources; con-
tingencies for drought protection; the 
need to identify the additional quan-
tity, timing, and distribution of water 
made available by a new project com-
ponent while maintaining a system- 
wide perspective on the amount of 
water made available by the Plan; and 
the need to determine whether im-
provements in water quality are nec-
essary to ensure that water delivered 
by the Plan meets applicable water 
quality standards. 

(iii) Project Implementation Reports 
approved before December 12, 2003 or 
before the development of the guidance 
memorandum may use whatever meth-
od that the Corps of Engineers and the 
non-Federal sponsor deem is reasonable 
and consistent with the provisions of 
section 601 of WRDA 2000. 

(iv) Nothing in this paragraph is in-
tended to, or shall it be interpreted to, 
reserve or allocate water or to pre-
scribe the process for reserving or allo-
cating water or for water management 
under Florida law. Nothing in this sec-
tion is intended to, nor shall it be in-
terpreted to, prescribe any process of 
Florida law. 

(c) Procedures in event that the project 
does not perform as expected. The 
Project Implementation Report shall 
include a plan for operations of the 
project in the event that the project 
fails to provide the quantity, timing, 
or distribution of water described in 
the Project Implementation Report. 
Such plan shall take into account the 
specific authorized purposes of the 
project and the goals and purposes of 
the Plan and shall also provide for un-
dertaking management actions in ac-
cordance with § 385.31(d). 

§ 385.36 Elimination or transfer of ex-
isting legal sources of water. 

(a) Pursuant to the provisions of sec-
tion 601(h)(5)(A) of WRDA 2000, Project 
Implementation Reports shall include 
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analyses to determine if existing legal 
sources of water are to be eliminated 
or transferred as a result of project im-
plementation. If implementation of the 
project shall cause an elimination or 
transfer of existing legal sources of 
water, then the Project Implementa-
tion Report shall include an implemen-
tation plan that ensures that such 
elimination or transfer shall not occur 
until a new source of water of com-
parable quantity and quality is avail-
able to replace the water to be lost as 
a result of implementation of the Plan. 
The Corps of Engineers and the non- 
Federal sponsor shall determine if im-
plementation of the project will cause 
an elimination or transfer of existing 
legal sources of water by comparing 
the availability of water with the rec-
ommended project with the pre-CERP 
baseline developed in accordance with 
§ 385.35(a), by using the water quality 
and other analyses developed in 
§ 385.35(a)(1)(iii), and by using other ap-
propriate information. 

(b) The Corps of Engineers and the 
South Florida Water Management Dis-
trict shall develop a guidance memo-
randum in accordance with § 385.5 for 
approval by the Secretary of the Army, 
with the concurrence of the Secretary 
of the Interior and the Governor, that 
describes the process for determining if 
existing legal sources of water are to 
be eliminated or transferred and for de-
termining how and when a new source 
of water of comparable quantity and 
quality as that available on the date of 
enactment of WRDA 2000 is available to 
replace the water to be lost as a result 
of implementation of the Plan. The 
guidance memorandum shall also de-
scribe the process for comparing the 
recommended project with the pre- 
CERP baseline to determine if existing 
legal sources of water are to be trans-
ferred or eliminated as a result of 
project implementation. The guidance 
memorandum shall include a definition 
for existing legal sources of water for 
the purposes of determining if existing 
legal sources of water are to be elimi-
nated or transferred. Existing legal 
sources of water shall include those 
for: 

(1) An agricultural or urban water 
supply; 

(2) Allocation or entitlement to the 
Seminole Indian Tribe of Florida under 
section 7 of the Seminole Indian Land 
Claims Settlement Act of 1987 (25 
U.S.C. 1772e); 

(3) The Miccosukee Tribe of Indians 
of Florida; 

(4) Water supply for Everglades Na-
tional Park; and 

(5) Water supply for fish and wildlife. 
(c) Until guidance is issued, issues in-

volving existing legal sources of water 
should be resolved on a case-by-case 
basis considering all factors that can 
be identified as relevant to decisions 
under the savings clause. 

§ 385.37 Flood protection. 

(a) General. In accordance with sec-
tion 601 of WRDA 2000, flood protec-
tion, consistent with restoration, pres-
ervation, and protection of the natural 
system, is a purpose of the Plan. 

(b) Existing flood protection. Each 
Project Implementation Report shall 
include appropriate analyses, and con-
sider the operational conditions in-
cluded in the pre-CERP baseline devel-
oped pursuant to § 385.35(a), to dem-
onstrate that the levels of service for 
flood protection that: 

(1) Were in existence on the date of 
enactment of section 601 of WRDA 2000; 
and 

(2) Are in accordance with applicable 
law, will not be reduced by implemen-
tation of the project. 

(c) Improved and new flood protection. 
The overarching objective of the Plan 
is the restoration, preservation, and 
protection of the South Florida Eco-
system while providing for other 
water-related needs of the region, in-
cluding water supply and flood protec-
tion. As appropriate, the Corps of Engi-
neers and the non-Federal sponsor 
shall consider opportunities to provide 
additional flood protection, consistent 
with restoration of the natural system, 
and the provisions of section 
601(f)(2)(B) of WRDA 2000 and other ap-
plicable laws. 

§ 385.38 Interim goals. 

(a) Agreement. (1) The Secretary of 
the Army, the Secretary of the Inte-
rior, and the Governor shall, not later 
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than December 13, 2004, and in con-
sultation with the Environmental Pro-
tection Agency, the Department of 
Commerce, the Miccosukee Tribe of In-
dians of Florida, the Seminole Tribe of 
Florida, and other Federal, State, and 
local agencies, and the South Florida 
Ecosystem Restoration Task Force, 
execute an Interim Goals Agreement 
establishing interim goals to facilitate 
inter-agency planning, monitoring, and 
assessment so as to achieve the over-
arching objectives of the Plan and to 
provide a means by which the restora-
tion success of the Plan may be evalu-
ated, and ultimately reported to Con-
gress in accordance with § 385.40 
throughout the implementation proc-
ess. 

(2) After execution of the Interim 
Goals Agreement, the Department of 
the Army shall memorialize the agree-
ment in appropriate Corps of Engineers 
guidance. 

(b) Purpose. (1) Interim goals are a 
means by which the restoration success 
of the Plan may be evaluated at spe-
cific points by agency managers, the 
State, and Congress throughout the 
overall planning and implementation 
process. In addition, interim goals will 
facilitate adaptive management and 
allow the Corps of Engineers and its 
non-Federal sponsors opportunities to 
make adjustments if actual project 
performance is less than anticipated, 
including recommending changes to 
the Plan. Interim goals are not stand-
ards or schedules enforceable in court. 

(2) The interim goals shall: 
(i) Facilitate inter-agency planning, 

monitoring and assessment; 
(ii) Be provided to the independent 

scientific review panel established in 
accordance with § 385.22(a); 

(iii) Be considered in developing the 
Master Implementation Sequencing 
Plan, Project Implementation Reports, 
and Comprehensive Plan Modification 
Reports; and 

(iv) Be considered in making budg-
etary decisions concerning implemen-
tation of the Plan. 

(3) To ensure flexibility in imple-
menting the Plan over the next several 
decades, and to ensure that interim 
goals may reflect changed cir-
cumstances or new information result-
ing from adaptive management, the in-

terim goals may be modified, con-
sistent with the processes set forth in 
paragraph (d) of this section, to reflect 
new information resulting from 
changed or unforeseen circumstances, 
new scientific and technical informa-
tion, new or updated modeling; infor-
mation developed through the assess-
ment principles contained in the Plan; 
and future authorized changes to the 
Plan integrated into the implementa-
tion of the Plan. 

(4) The Corps of Engineers and the 
South Florida Water Management Dis-
trict shall sequence and schedule 
projects as appropriate to achieve the 
interim goals and the interim targets 
established pursuant to § 385.39 to the 
extent practical given funding, tech-
nical, or other constraints. 

(5) If the interim goals have not been 
met or are unlikely to be met, then the 
Corps of Engineers and the South Flor-
ida Water Management District shall 
determine why the interim goals have 
not been met or are unlikely to be met 
and either: 

(i) Initiate adaptive management ac-
tions pursuant to § 385.31(d) to achieve 
the interim goals as soon as practical, 
consistent with the purposes of the 
Plan and consistent with the interim 
targets established pursuant to § 385.39; 
or 

(ii) Recommend changes to the in-
terim goals in accordance with para-
graph (b)(3) of this section. 

(c) Principles for developing interim 
goals. (1) RECOVER, using best avail-
able science and information, shall rec-
ommend a set of interim goals for im-
plementation of the Plan, consisting of 
regional hydrologic performance tar-
gets, improvements in water quality, 
and anticipated ecological responses 
for areas such as, Lake Okeechobee, 
the Kissimmee River Region, the Water 
Conservation Areas, the Lower East 
Coast, the Upper East Coast, the Ever-
glades Agricultural Area, and the 
Caloosahatchee River, Everglades Na-
tional Park, Big Cypress National Pre-
serve, Biscayne Bay, Florida Bay, and 
other estuaries and nearshore areas. 
These interim goals shall reflect the 
incremental accomplishment of the ex-
pected performance level of the Plan, 
and will identify improvements in 
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quantity, quality, timing, and distribu-
tion of water for the natural system 
provided by the Plan in five-year incre-
ments that begin in 2005, with the goals 
reflecting the results expected to be 
achieved by 2010 and for each five-year 
increment thereafter. The interim 
goals shall be developed through the 
use of appropriate models and tools and 
shall provide a quantitative basis for 
evaluating the restoration success of 
the Plan during the period of imple-
mentation. In developing the interim 
goals for the five-year increments, RE-
COVER shall use the Master Implemen-
tation Sequencing Plan as the basis for 
predicting performance at a given 
time. RECOVER may recommend addi-
tional interim goals in addition to 
those initially developed and may pro-
pose revisions to the initial set of in-
terim goals as new information is 
gained through adaptive management. 
Interim goals shall include incre-
mental improvements in the quantity, 
quality, timing, and distribution of 
water anticipated to be required to 
meet long-term hydrological and eco-
logical restoration goals, based on best 
available science. These goals may be 
modified, based on best available 
science and the adaptive assessment 
principles contained in the Plan, in ac-
cordance with paragraph (d) of this sec-
tion. 

(2) In developing its recommenda-
tions for interim goals, RECOVER 
shall consider indicators including, but 
not limited to: 

(i) Hydrologic indicators, including: 
(A) The amount of water, in addition 

to the pre-CERP baseline and assump-
tions regarding without project condi-
tions, which will be available to the 
natural system; 

(B) Hydroperiod targets in designated 
sample areas throughout the Ever-
glades; 

(C) The changes in the seasonal and 
annual overland flow volumes in the 
Everglades that will be available to the 
natural system; 

(D) The frequency of extreme high 
and low water levels in Lake Okee-
chobee; and 

(E) The frequency of meeting salinity 
envelopes in estuaries such as the St. 
Lucie, Caloosahatchee, Biscayne Bay, 
and Florida Bay and nearshore areas. 

(ii) Improvement in water quality; 
including: 

(A) Total phosphorus concentrations 
in the Everglades; and 

(B) Lake Okeechobee phosphorus con-
centrations. 

(iii) Ecological responses, including: 
(A) Increases in total spatial extent 

of restored wetlands; 
(B) Improvement in habitat quality; 

and 
(C) Improvement in native plant and 

animal abundance. 
(3) In developing the interim goals 

based upon water quality and expected 
ecological responses, the Corps of Engi-
neers, The Department of the Interior, 
and the South Florida Water Manage-
ment District shall take into consider-
ation the extent to which actions un-
dertaken by Federal, State, tribal, and 
other entities under programs not 
within the scope of this part may affect 
achievement of the goals. 

(d) Process for establishing interim 
goals. (1) The recommendations of RE-
COVER shall be provided to the Corps 
of Engineers, the Department of the In-
terior, and the South Florida Water 
Management District. These rec-
ommendations shall be provided no 
later than June 14, 2004. The proposed 
Interim Goals Agreement shall be de-
veloped by the Secretary of the Army, 
the Secretary of the Interior and the 
Governor in consultation with the 
Miccosukee Tribe of Indians of Florida, 
the Seminole Tribe of Florida, the En-
vironmental Protection Agency, the 
Department of the Commerce, other 
Federal, State, and local agencies, and 
the South Florida Ecosystem Restora-
tion Task Force. In considering the in-
terim goals to be included in the In-
terim Goals Agreement, the Secretary 
of the Army, the Secretary of the Inte-
rior, and the Governor, shall be pro-
vided with, and consider, the technical 
recommendations of RECOVER and 
any modifications to those rec-
ommendations by the Corps of Engi-
neers, the Department of Interior, or 
the South Florida Water Management 
District. The Secretary of the Army 
shall provide a notice of availability of 
the proposed agreement to the public 
in the FEDERAL REGISTER and seek pub-
lic comments. After considering com-
ments of the public on the proposed 
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agreement, and incorporating any sug-
gestions that are appropriate and con-
sistent with the goals and purposes of 
the Plan, the Secretary of the Army, 
the Secretary of the Interior, and the 
Governor, shall execute the final agree-
ment, and the Secretary of the Army 
shall provide a notice of availability to 
the public in the FEDERAL REGISTER by 
no later than December 13 2004. 

(2) In developing its recommenda-
tions for interim goals, RECOVER 
shall use the principles in paragraph (c) 
of this section. 

(3) The Secretary of the Army, the 
Secretary of the Interior, and the Gov-
ernor shall review the Interim Goals 
Agreement at a minimum of every five 
years after the date of the Interim 
Goals Agreement, to determine if the 
interim goals should be revised. There-
after, the Secretary of the Army, the 
Secretary of the Interior, and the Gov-
ernor shall revise the interim goals and 
execute a new agreement as appro-
priate. However, the Secretary of the 
Army, the Secretary of the Interior, 
and the Governor may review and re-
vise the interim goals whenever appro-
priate as new information becomes 
available. Any revisions to the interim 
goals shall be consistent with the proc-
ess established in this section. 

§ 385.39 Evaluating progress towards 
other water-related needs of the re-
gion provided for in the Plan. 

(a) Purpose. (1) The overarching ob-
jective of the Plan is the restoration, 
preservation, and protection of the 
South Florida ecosystem while pro-
viding for other water-related needs of 
the region, including water supply and 
flood protection. Progress towards pro-
viding for these other water-related 
needs shall also be evaluated. 

(2) As provided for in paragraph (c) of 
this section, the Secretary of the Army 
and the Governor shall establish in-
terim targets for evaluating progress 
towards other water-related needs of 
the region provided for in the Plan 
throughout the implementation proc-
ess. The interim targets and interim 
goals shall be consistent with each 
other. 

(3) The Department of the Army shall 
include these interim targets in appro-
priate Corps of Engineers guidance. 

(4) To ensure flexibility in imple-
menting the Plan over the next several 
decades, and to ensure that interim 
targets may reflect changed cir-
cumstances or new information result-
ing from adaptive management, the in-
terim targets may be modified, con-
sistent with the processes set forth in 
paragraph (c) of this section, to reflect 
new information resulting from 
changed or unforeseen circumstances, 
new scientific and technical informa-
tion, new or updated modeling; infor-
mation developed through the assess-
ment principles contained in the Plan; 
and future authorized changes to the 
Plan integrated into the implementa-
tion of the Plan. 

(5) The Corps of Engineers and the 
South Florida Water Management Dis-
trict shall sequence and schedule 
projects as appropriate to achieve the 
interim goals and interim targets for 
other water-related needs of the region 
provided for in the Plan, to the extent 
practical given funding, technical, or 
other constraints. 

(6) If the interim targets have not 
been met or are unlikely to be met, 
then the Corps of Engineers and the 
South Florida Water Management Dis-
trict shall determine why the interim 
targets have not been met or are un-
likely to be met and either: 

(i) Initiate adaptive management ac-
tions pursuant to § 385.31(d) to achieve 
the interim targets as soon as prac-
ticable, consistent with the purposes of 
the Plan and consistent with the in-
terim goals established pursuant to 
§ 385.38; or 

(ii) Recommend changes to the in-
terim targets in accordance with para-
graph (a)(4) of this section. 

(b) Principles for developing interim tar-
gets. (1) RECOVER, using best available 
science and information, shall rec-
ommend a set of interim targets for 
evaluating progress towards other 
water-related needs of the region pro-
vided for in the Plan. These interim 
targets shall reflect the incremental 
accomplishment of the expected per-
formance level of the Plan, and will 
identify improvements in quantity, 
quality, timing and distribution of 
water in five-year increments that 
begin in 2005, with the targets reflect-
ing the results expected to be achieved 
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by 2010 and for each five-year incre-
ment thereafter. The interim targets 
shall be developed through the use of 
appropriate models and tools and shall 
provide a quantitative basis for evalu-
ating progress towards other water-re-
lated needs of the region provided for 
in the Plan during the period of imple-
mentation. In developing the interim 
targets for the five-year increments, 
RECOVER shall use the Master Imple-
mentation Sequencing Plan as the 
basis for predicting the performance at 
a given time. RECOVER may rec-
ommend additional interim targets for 
implementation of CERP in addition to 
those initially developed and may pro-
pose revisions to the initial set of in-
terim targets as new information is 
gained through adaptive management. 

(2) In developing its recommenda-
tions for interim targets, RECOVER 
shall consider indicators including, but 
not limited to: 

(i) The frequency of water restric-
tions in the Lower East Coast Service 
Areas at each time increment; 

(ii) The frequency of water restric-
tions in the Lake Okeechobee Service 
Areas at each time increment; 

(iii) The frequency of meeting salt- 
water intrusion protection criteria for 
the Lower East Coast Service Area at 
each time increment; and 

(iv) The frequency of water shortage 
restrictions on lands covered under the 
Water Rights Compact Among the 
Seminole Tribe of Florida, the State of 
Florida, and the South Florida Water 
Management District at each time in-
crement. 

(c) Process for establishing interim tar-
gets. (1) The recommendations of RE-
COVER shall be provided to the Corps 
of Engineers and the South Florida 
Water Management District. These rec-
ommendations shall be provided no 
later than June 14, 2004. The proposed 
interim targets shall be developed by 
the Secretary of the Army and the 
Governor, in consultation with the De-
partment of the Interior, the Environ-
mental Protection Agency, the Depart-
ment of Commerce, the Miccosukee 
Tribe of Indians of Florida, the Semi-
nole Tribe of Florida, the Florida De-
partment of Environmental Protection, 
and other Federal, State, and local 
agencies, and the South Florida Eco-

system Restoration Task Force. In 
considering the interim targets, the 
Secretary of the Army and the Gov-
ernor, shall be provided with, and con-
sider, the technical recommendations 
of RECOVER and any modifications to 
those recommendations by the Corps of 
Engineers or the South Florida Water 
Management District. The Secretary of 
the Army shall provide a notice of 
availability of the proposed interim 
targets to the public in the FEDERAL 
REGISTER and seek public comments. 
After considering comments of the pub-
lic on the proposed interim targets, 
and incorporating any suggestions that 
are appropriate and consistent with the 
goals and purposes of the Plan, the 
Secretary of the Army and the Gov-
ernor, shall establish the final interim 
targets, and the Secretary of the Army 
shall provide a notice of availability to 
the public in the FEDERAL REGISTER by 
no later than December 13, 2004, but 
not prior to the execution of the In-
terim Goals Agreement pursuant to 
§ 385.38. Interim targets are intended to 
facilitate inter-agency planning, moni-
toring, and assessment throughout the 
implementation process and are not 
standards or schedules enforceable in 
court. 

(2) In developing its recommenda-
tions for interim targets, RECOVER 
shall use the principles in paragraph 
(b) of this section. 

(3) The Secretary of the Army and 
the Governor shall review the interim 
targets at a minimum every five years 
beginning five years after the estab-
lishment of the interim targets to de-
termine if they should be revised and 
to determine what those revisions 
should be. The public shall also be pro-
vided with an opportunity to comment 
on the proposed revisions. The Sec-
retary of the Army and the Governor 
may also revise the interim targets 
whenever appropriate as new informa-
tion becomes available. Any revisions 
to the interim targets shall be estab-
lished consistent with the process de-
scribed in this section. 

§ 385.40 Reports to Congress. 
(a) Beginning on October 1, 2005 and 

periodically thereafter until October 1, 
2036, the Secretary of the Army and the 
Secretary of the Interior shall jointly 
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submit to Congress a report on the im-
plementation of the Plan as required 
by section 601(l) of WRDA 2000. Such 
reports shall be completed not less 
often than every five years. 

(b) This report shall be prepared in 
consultation with the Environmental 
Protection Agency, the Department of 
Commerce, the Seminole Tribe of Flor-
ida, the Miccosukee Tribe of Indians of 
Florida, the Florida Department of En-
vironmental Protection, the South 
Florida Water Management District, 
and other Federal, State, and local 
agencies and the South Florida Eco-
system Restoration Task Force. 

(c) Such reports shall include a de-
scription of planning, design, and con-
struction work completed, the amount 
of funds expended during the period 
covered by the report, including a de-
tailed analysis of the funds expended 
for adaptive management, and the 
work anticipated over the next five- 
year period and updated estimates of 
total cost of the Plan and individual 
component costs and an explanation of 
any changes from the initial estimates 
contained in the ‘‘Final Integrated 
Feasibility Report and Programmatic 
Environmental Impact Statement,’’ 
dated April 1, 1999. 

(d) In addition, each report shall in-
clude: 

(1) The determination of each Sec-
retary, and the Administrator of the 
Environmental Protection Agency, 
concerning the benefits to the natural 
system and the human environment 
achieved as of the date of the report 
and whether the completed projects of 
the Plan are being operated in a man-
ner that is consistent with the require-
ments of section 601(h) of WRDA 2000; 

(2) Progress towards the interim 
goals established in accordance with 
§ 385.38 for assessing progress towards 
achieving the benefits to the natural 
system; 

(3) Progress towards interim targets 
for other water-related needs of the re-
gion provided for in the Plan estab-
lished pursuant § 385.39 for assessing 

progress towards achieving the benefits 
to the human environment; and 

(4) A review of the activities per-
formed by the Secretary pursuant to 
section 601(k) of WRDA 2000 and § 385.18 
and § 385.19 as they relate to socially 
and economically disadvantaged indi-
viduals and individuals with limited 
English proficiency. 

(e) The discussion on interim goals in 
the periodic reports shall include: 

(1) A discussion of the performance 
that was projected to be achieved in 
the last periodic report to Congress; 

(2) A discussion of the steps taken to 
achieve the interim goals since the last 
periodic Report to Congress and the ac-
tual performance of the Plan during 
this period; 

(3) If performance did not meet the 
interim goals, a discussion of the rea-
sons for such shortfall; 

(4) Recommendations for improving 
performance; and 

(5) The interim goals to be achieved 
in the next five years, including any re-
visions to the interim goals, reflecting 
the work to be accomplished during the 
next five years, along with a discussion 
of steps to be undertaken to achieve 
the interim goals. 

(f) The discussion on interim targets 
in the periodic reports shall include: 

(1) A discussion of the expected and 
actual performance of the Plan in 
achieving interim targets since the last 
periodic Report to Congress, including 
the reasons for any deviations from ex-
pected performance; and 

(2) A discussion of the interim tar-
gets expected to be achieved during the 
next five years, including specific ac-
tivities to achieve them and any rec-
ommendations for improving perform-
ance. 

(g) In preparing the report to Con-
gress required pursuant to this section, 
the Corps of Engineers and the Depart-
ment of the Interior shall provide an 
opportunity for public review and com-
ment, in accordance with § 385.18. 
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PART 386—CREDIT ASSISTANCE 
FOR WATER RESOURCES INFRA-
STRUCTURE PROJECTS 

Sec. 
386.1 Purpose and scope. 
386.2 Definitions. 
386.3 Limitations on assistance. 
386.4 Application process. 
386.5 Federal requirements. 
386.6 Floodplain management. 
386.7 American iron and steel. 
386.8 Labor standards. 
386.9 Investment-grade ratings. 
386.10 Threshold criteria. 
386.11 Selection criteria. 
386.12 Term sheets and approvals. 
386.13 Closing on the Loan Agreement or 

Loan Guarantee Agreement. 
386.14 Reporting requirements. 
386.15 Fees. 

AUTHORITY: 33 U.S.C. 3901 et seq. 

SOURCE: 88 FR 32675, May 22, 2023, unless 
otherwise noted. 

§ 386.1 Purpose and scope. 
The Water Infrastructure Finance 

and Innovation Act of 2014 (WIFIA) au-
thorized a new Federal credit program 
for water resources infrastructure 
projects to be administered by the U.S. 
Army Corps of Engineers (Corps). Title 
1, Division D of the Consolidated Ap-
propriations Act, 2021, and Division J, 
Title III of the Infrastructure Invest-
ment and Jobs Act limits the program 
to safety projects to maintain, up-
grade, and repair dams identified in the 
National Inventory of Dams with a pri-
mary owner type of State, local gov-
ernment, public utility or private. The 
purpose of this rule is to establish the 
process by which the Corps will admin-
ister such credit assistance, including 
the assessment of fees, and to set forth 
the policies and procedures that the 
Corps will use for receiving, evalu-
ating, approving applications, and serv-
icing and monitoring direct loans and 
loan guarantees. 

§ 386.2 Definitions. 
The following definitions apply to 

this part: 
(a) Application means the form and 

attachments submitted by prospective 
borrowers that have been selected to 
apply for credit assistance after the re-
view of letters of interest. 

(b) Borrower means any entity that 
enters into a direct loan or Loan Guar-
antee Agreement with the Corps that is 
primarily liable for payment of the 
principal or interest on a Federal cred-
it instrument. ‘‘Borrower’’ is synony-
mous with ‘‘obligor.’’ ‘‘Obligor’’ is used 
in place of borrower in this part when-
ever ‘‘obligor’’ appears in a cor-
responding section of WIFIA. 

(c) Clean energy means systems, proc-
esses, and best practices for producing, 
converting, storing, transmitting, dis-
tributing, and consuming energy that 
avoid, reduce, or sequester the amount 
of greenhouse gas (GHG) emitted to, or 
concentrated in, the atmosphere. 

(d) Community means a collection of 
people in a geographic area having one 
or more characteristic in common. The 
geographic area may be contained 
within or cross political subdivisions of 
States. 

(e) Credit agreement means a contrac-
tual agreement (or agreements) be-
tween the Corps and a borrower (and 
the lender, if applicable) establishing 
the terms and conditions, rules, and re-
quirements of a secured loan or loan 
guarantee. 

(f) Credit assistance means a secured 
loan or loan guarantee under 33 U.S.C. 
3908. 

(g) Credit subsidy shall have the same 
meaning as ‘‘cost’’ under section 502(5) 
of the Federal Credit Reform Act of 
1990 (2 U.S.C. 661a(5)), which is the net 
present value at the time the Loan 
Agreement or Loan Guarantee Agree-
ment is executed. The credit subsidy 
cost for a given project is the net 
present value, at the time the Loan 
Agreement or Loan Guarantee Agree-
ment is executed of the following esti-
mated cash flows, discounted to the 
point of disbursement: 

(1) Payments by the Government to 
cover defaults and delinquencies, inter-
est subsidies, or other payments; less 

(2) Payments to the Government in-
cluding origination and other fees, pen-
alties, and recoveries including the ef-
fects of changes in loan or debt terms 
resulting from the exercise by the bor-
rower, eligible lender, or other holder 
of an option included in a Loan Agree-
ment or Loan Guarantee Agreement. 
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