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of the project. In such cases, the pro-
spective permittee will not begin work
under authority of the NWP until noti-
fied by the district engineer that the
requirements of the Endangered Spe-
cies Act have been satisfied and that
the activity is authorized. If the DE de-
termines that the activity may affect
any Federally listed species or critical
habitat, the DE must initiate section 7
consultation in accordance with the
ESA. In such cases, the DE may:

(i) Initiate section 7 consultation and
then, upon completion, authorize the
activity under the NWP by adding, if
appropriate, activity-specific condi-
tions; or

(ii) Prior to or concurrent with sec-
tion 7 consultation, assert discre-
tionary authority (see 33 CFR 330.4(e))
and require an individual permit (see 33
CFR 330.5(d)).

(3) Prospective permittees are en-
couraged to obtain information on the
location of threatened or endangered
species and their critical habitats from
the U.S. Fish and Wildlife Service, En-
dangered Species Office, and the Na-
tional Marine Fisheries Service.

(g) Historic properties. No activity
which may affect properties listed or
properties eligible for listing in the Na-
tional Register of Historic Places, is
authorized until the DE has complied
with the provisions of 33 CFR part 325,
appendix C.

(1) Federal permittees should follow
their own procedures for compliance
with the requirements of the National
Historic Preservation Act and other
Federal historic preservation laws.

(2) Non-federal permittees will notify
the DE if the activity may affect his-
toric properties which the National
Park Service has listed, determined el-
igible for listing, or which the prospec-
tive permittee has reason to believe
may be eligible for listing, on the Na-
tional Register of Historic Places. In
such cases, the prospective permittee
will not begin the proposed activity
until notified by the DE that the re-
quirements of the National Historic
Preservation Act have been satisfied
and that the activity is authorized. If a
property in the permit area of the ac-
tivity is determined to be an historic
property in accordance with 33 CFR
part 325, appendix C, the DE will take
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into account the effects on such prop-
erties in accordance with 33 CFR part
325, appendix C. In such cases, the dis-
trict engineer may:

(i) After complying with the require-
ments of 33 CFR part 325, appendix C,
authorize the activity under the NWP
by adding, if appropriate, activity-spe-
cific conditions; or

(ii) Prior to or concurrent with com-
plying with the requirements of 33 CFR
part 325, appendix C, he may assert dis-
cretionary authority (see 33 CFR
330.4(e)) and instruct the prospective
permittee of procedures to seek author-
ization under a regional general permit
or an individual permit. (See 33 CFR
330.5(d).)

(3) The permittee shall immediately
notify the DE if, before or during pros-
ecution of the work authorized, he en-
counters an historic property that has
not been listed or determined eligible
for listing on the National Register,
but which the prospective permittee
has reason to believe may be eligible
for listing on the National Register.

(4) Prospective permittees are en-
couraged to obtain information on the
location of historic properties from the
State Historic Preservation Officer and
the National Register of Historic
Places.

[66 FR 59134, Nov. 22, 1991, as amended at 78
FR 5733, Jan. 28, 2013]

§330.5 Issuing, modifying, suspending,
or revoking nationwide permits and
authorizations.

(a) General. This section sets forth
the procedures for issuing and reissu-
ing NWPs and for modifying, sus-
pending, or revoking NWPs and author-
izations under NWPs.

(b) Chief of Engineers. (1) Anyone
may, at any time, suggest to the Chief
of Engineers, (ATTN: CECW-OR), any
new NWPs or conditions for issuance,
or changes to existing NWPs, which he
believes to be appropriate for consider-
ation. From time-to-time new NWPs
and revocations of or modifications to
existing NWPs will be evaluated by the
Chief of Engineers following the proce-
dures specified in this section. Within
five years of issuance of the NWPs, the
Chief of Engineers will review the
NWPs and propose modification, rev-
ocation, or reissuance.
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(2) Public notice. (i) Upon proposed
issuance of new NWPs or modification,
suspension, revocation, or reissuance of
existing NWPs, the Chief of Engineers
will publish a document seeking public
comments, including the opportunity
to request a public hearing. This docu-
ment will also state that the informa-
tion supporting the Corps’ provisional
determination that proposed activities
comply with the requirements for
issuance under general permit author-
ity is available at the Office of the
Chief of Engineers and at all district
offices. The Chief of Engineers will pre-
pare this information which will be
supplemented, if appropriate, by divi-
sion engineers.

(ii) Concurrent with the Chief of En-
gineers’ notification of proposed, modi-
fied, reissued, or revoked NWPs, DEs
will notify the known interested public
by a notice issued at the district level.
The notice will include proposed re-
gional conditions or proposed revoca-
tions of NWP authorizations for spe-
cific geographic areas, classes of activi-
ties, or classes of waters, if any, devel-
oped by the division engineer.

(8) Documentation. The Chief of Engi-
neers will prepare appropriate NEPA
documents and, if applicable, section
404(b)(1) Guidelines compliance anal-
yses for proposed NWPs. Documenta-
tion for existing NWPs will be modified
to reflect any changes in these permits
and to reflect the Chief of Engineers’
evaluation of the use of the permit
since the last issuance. Copies of all
comments received on the document
will be included in the administrative
record. The Chief of Engineers will con-
sider these comments in making his
decision on the NWPs, and will prepare
a statement of findings outlining his
views regarding each NWP and dis-
cussing how substantive comments
were considered. The Chief of Engi-
neers will also determine the need to
hold a public hearing for the proposed
NWPs.

(4) Effective dates. The Chief of Engi-
neers will advise the public of the ef-
fective date of any issuance, modifica-
tion, or revocation of an NWP.

(c) Division Engineer. (1) A division
engineer may use his discretionary au-
thority to modify, suspend, or revoke
NWP authorizations for any specific

33 CFR Ch. Il (7-1-24 Edition)

geographic area, class of activities, or
class of waters within his division, in-
cluding on a statewide basis, by issuing
a public notice or notifying the indi-
viduals involved. The notice will state
his concerns regarding the environ-
ment or the other relevant factors of
the public interest. Before using his
discretionary authority to modify or
revoke such NWP authorizations, divi-
sion engineers will:

(i) Give an opportunity for interested
parties to express their views on the
proposed action (the DE will publish
and circulate a notice to the known in-
terested public to solicit comments
and provide the opportunity to request
a public hearing);

(ii) Consider fully the views of af-
fected parties;

(iii) Prepare supplemental docu-
mentation for any modifications or
revocations that may result through
assertion of discretionary authority.
Such documentation will include com-
ments received on the district public
notices and a statement of findings
showing how substantive comments
were considered;

(iv) Provide, if appropriate, a
grandfathering period as specified in
§330.6(b) for those who have com-
menced work or are under contract to
commence in reliance on the NWP au-
thorization; and

(v) Notify affected parties of the
modification, suspension, or revoca-
tion, including the effective date (the
DE will publish and circulate a notice
to the known interested public and to
anyone who commented on the pro-
posed action).

(2) The modification, suspension, or
revocation of authorizations under an
NWP by the division engineer will be-
come effective by issuance of public no-
tice or a notification to the individuals
involved.

(3) A copy of all regional conditions
imposed by division engineers on ac-
tivities authorized by NWPs will be for-
warded to the Office of the Chief of En-
gineers, ATTN: CECW-OR.

(d) District Engineer. (1) When decid-
ing whether to exercise his discre-
tionary authority to modify, suspend,
or revoke a case specific activity’s au-
thorization under an NWP, the DE
should consider to the extent relevant
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and appropriate: Changes in cir-
cumstances relating to the authorized
activity since the NWP itself was
issued or since the DE confirmed au-
thorization under the NWP by written
verification; the continuing need for,
or adequacy of, the specific conditions
of the authorization; any significant
objections to the authorization not
previously considered; progress inspec-
tions of individual activities occurring
under an NWP; cumulative adverse en-
vironmental effects resulting from ac-
tivities occurring under the NWP; the
extent of the permittee’s compliance
with the terms and conditions of the
NWPs; revisions to applicable statu-
tory or regulatory authorities; and, the
extent to which asserting discretionary
authority would adversely affect plans,
investments, and actions the permittee
has made or taken in reliance on the
permit; and, other concerns for the en-
vironment, including the aquatic envi-
ronment under the section 404(b)(1)
Guidelines, and other relevant factors
of the public interest.

(2) Procedures. (i) When considering
whether to modify or revoke a specific
authorization under an NWP, whenever
practicable, the DE will initially hold
informal consultations with the per-
mittee to determine whether special
conditions to modify the authorization
would be mutually agreeable or to
allow the permittee to furnish informa-
tion which satisfies the DE’s concerns.
If a mutual agreement is reached, the
DE will give the permittee written
verification of the authorization, in-
cluding the special conditions. If the
permittee furnishes information which
satisfies the DE’s concerns, the per-
mittee may proceed. If appropriate, the
DE may suspend the NWP authoriza-
tion while holding informal consulta-
tions with the permittee.

(ii) If the DE’s concerns remain after
the informal consultation, the DE may
suspend a specific authorization under
an NWP by notifying the permittee in
writing by the most expeditious means
available that the authorization has
been suspended, stating the reasons for
the suspension, and ordering the per-
mittee to stop any activities being
done in reliance upon the authorization
under the NWP. The permittee will be
advised that a decision will be made ei-
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ther to reinstate or revoke the author-
ization under the NWP; or, if appro-
priate, that the authorization under
the NWP may be modified by mutual
agreement. The permittee will also be
advised that within 10 days of receipt
of the notice of suspension, he may re-
quest a meeting with the DE, or his
designated representative, to present
information in this matter. After com-
pletion of the meeting (or within a rea-
sonable period of time after suspending
the authorization if no meeting is re-
quested), the DE will take action to re-
instate, modify, or revoke the author-
ization.

(iii) Following completion of the sus-
pension procedures, if the DE deter-
mines that sufficient concerns for the
environment, including the aquatic en-
vironment under the section 404(b)(1)
Guidelines, or other relevant factors of
the public interest so require, he will
revoke authorization under the NWP.
The DE will provide the permittee a
written final decision and instruct him
on the procedures to seek authoriza-
tion under a regional general permit or
an individual permit.

(3) The DE need not issue a public no-
tice when asserting discretionary au-
thority over a specific activity. The
modification, suspension, or revocation
will become effective by notification to
the prospective permittee.

§330.6 Authorization by nationwide
permit.

(a) Nationwide permit verification. (1)
Nationwide permittees may, and in
some cases must, request from a DE
confirmation that an activity complies
with the terms and conditions of an
NWP. DEs should respond as promptly
as practicable to such requests.

(2) If the DE decides that an activity
does not comply with the terms or con-
ditions of an NWP, he will notify the
person desiring to do the work and in-
struct him on the procedures to seek
authorization under a regional general
permit or individual permit.

(3) If the DE decides that an activity
does comply with the terms and condi-
tions of an NWP, he will notify the na-
tionwide permittee.

(i) The DE may add conditions on a
case-by-case basis to clarify compli-
ance with the terms and conditions of
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