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(h) Terms and conditions. The ‘‘terms’’ 
of an NWP are the limitations and pro-
visions included in the description of 
the NWP itself. The ‘‘conditions’’ of 
NWPs are additional provisions which 
place restrictions or limitations on all 
of the NWPs. These are published with 
the NWPs. Other conditions may be im-
posed by district or division engineers 
on a geographic, category-of-activity, 
or activity-specific basis (See 33 CFR 
330.4(e)). 

(i) Single and complete project means 
the total project proposed or accom-
plished by one owner/developer or part-
nership or other association of owners/ 
developers. For example, if construc-
tion of a residential development af-
fects several different areas of a head-
water or isolated water, or several dif-
ferent headwaters or isolated waters, 
the cumulative total of all filled areas 
should be the basis for deciding wheth-
er or not the project will be covered by 
an NWP. For linear projects, the ‘‘sin-
gle and complete project’’ (i.e., single 
and complete crossing) will apply to 
each crossing of a separate water of the 
United States (i.e., single waterbody) 
at that location; except that for linear 
projects crossing a single waterbody 
several times at separate and distant 
locations, each crossing is considered a 
single and complete project. However, 
individual channels in a braided stream 
or river, or individual arms of a large, 
irregularly-shaped wetland or lake, 
etc., are not separate waterbodies. 

(j) Special aquatic sites means wet-
lands, mudflats, vegetated shallows, 
coral reefs, riffle and pool complexes, 
sanctuaries, and refuges as defined at 
40 CFR 230.40 through 230.45. 

§ 330.3 Activities occurring before cer-
tain dates. 

The following activities were per-
mitted by NWPs issued on July 19, 1977, 
and, unless the activities are modified, 
they do not require further permitting: 

(a) Discharges of dredged or fill ma-
terial into waters of the United States 
outside the limits of navigable waters 
of the United States that occurred be-
fore the phase-in dates which extended 
Section 404 jurisdiction to all waters of 
the United States. The phase-in dates 
were: After July 25, 1975, discharges 
into navigable waters of the United 

States and adjacent wetlands; after 
September 1, 1976, discharges into navi-
gable waters of the United States and 
their primary tributaries, including ad-
jacent wetlands, and into natural 
lakes, greater than 5 acres in surface 
area; and after July 1, 1977, discharges 
into all waters of the United States, in-
cluding wetlands. (section 404) 

(b) Structures or work completed be-
fore December 18, 1968, or in 
waterbodies over which the DE had not 
asserted jurisdiction at the time the 
activity occurred, provided in both in-
stances, there is no interference with 
navigation. Activities completed shore-
ward of applicable Federal Harbor lines 
before May 27, 1970 do not require spe-
cific authorization. (section 10) 

§ 330.4 Conditions, limitations, and re-
strictions. 

(a) General. A prospective permittee 
must satisfy all terms and conditions 
of an NWP for a valid authorization to 
occur. Some conditions identify a 
‘‘threshold’’ that, if met, requires addi-
tional procedures or provisions con-
tained in other paragraphs in this sec-
tion. It is important to remember that 
the NWPs only authorize activities 
from the perspective of the Corps regu-
latory authorities and that other Fed-
eral, state, and local permits, approv-
als, or authorizations may also be re-
quired. 

(b) Further information. (1) DEs have 
authority to determine if an activity 
complies with the terms and conditions 
of an NWP. 

(2) NWPs do not obviate the need to 
obtain other Federal, state, or local 
permits, approvals, or authorizations 
required by law. 

(3) NWPs do not grant any property 
rights or exclusive privileges. 

(4) NWPs do not authorize any injury 
to the property or rights of others. 

(5) NWPs do not authorize inter-
ference with any existing or proposed 
Federal project. 

(c) State 401 water quality certification. 
(1) State 401 water quality certification 
pursuant to section 401 of the Clean 
Water Act, or waiver thereof, is re-
quired prior to the issuance or 
reissuance of NWPs authorizing activi-
ties which may result in a discharge 
into waters of the United States. 
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1 NWPs numbered 1, 2, 8, 9, 10, 11, 19, 24, 28, 
and 35, do not require 401 water quality cer-
tification since they would authorize activi-
ties which, in the opinion of the Corps, could 
not reasonably be expected to result in a dis-
charge and in the case of NWP 8 is seaward 
of the territorial seas. NWPs numbered 3, 4, 
5, 6, 7, 13, 14, 18, 20, 21, 22, 23, 27, 32, 36, 37, and 
38, involve various activities, some of which 
may result in a discharge and require 401 
water quality certification, and others of 
which do not. State denial of 401 water qual-
ity certification for any specific NWP in this 
category affects only those activities which 
may result in a discharge. For those activi-
ties not involving discharges, the NWP re-
mains in effect. NWPs numbered 12, 15, 16, 17, 
25, 26, and 40 involve activities which would 
result in discharges and therefore 401 water 
quality certification is required. 

(2) If, prior to the issuance or 
reissuance of such NWPs, a state issues 
a 401 water quality certification which 
includes special conditions, the divi-
sion engineer will make these special 
conditions regional conditions of the 
NWP for activities which may result in 
a discharge into waters of United 
States in that state, unless he deter-
mines that such conditions do not com-
ply with the provisions of 33 CFR 325.4. 
In the latter case, the conditioned 401 
water quality certification will be con-
sidered a denial of the certification 
(see paragraph (c)(3) of this section). 

(3) If a state denies a required 401 
water quality certification for an ac-
tivity otherwise meeting the terms and 
conditions of a particular NWP, that 
NWP’s authorization for all such ac-
tivities within that state is denied 
without prejudice until the state issues 
an individual 401 water quality certifi-
cation or waives its right to do so. 
State denial of 401 water quality cer-
tification for any specific NWP affects 
only those activities which may result 
in a discharge. That NWP continues to 
authorize activities which could not 
reasonably be expected to result in dis-
charges into waters of the United 
States. 1 

(4) DEs will take appropriate meas-
ures to inform the public of which ac-
tivities, waterbodies, or regions require 
an individual 401 water quality certifi-
cation before authorization by NWP. 

(5) The DE will not require or process 
an individual permit application for an 
activity which may result in a dis-

charge and otherwise qualifies for an 
NWP solely on the basis that the 401 
water quality certification has been de-
nied for that NWP. However, the dis-
trict or division engineer may consider 
water quality, among other appro-
priate factors, in determining whether 
to exercise his discretionary authority 
and require a regional general permit 
or an individual permit. 

(6) In instances where a state has de-
nied the 401 water quality certification 
for discharges under a particular NWP, 
permittees must furnish the DE with 
an individual 401 water quality certifi-
cation or a copy of the application to 
the state for such certification. For 
NWPs for which a state has denied the 
401 water quality certification, the DE 
will determine a reasonable period of 
time after receipt of the request for an 
activity-specific 401 water quality cer-
tification (generally 60 days), upon the 
expiration of which the DE will pre-
sume state waiver of the certification 
for the individual activity covered by 
the NWPs. However, the DE and the 
state may negotiate for additional 
time for the 401 water quality certifi-
cation, but in no event shall the period 
exceed one (1) year (see 33 CFR 
325.2(b)(1)(ii)). Upon receipt of an indi-
vidual 401 water quality certification, 
or if the prospective permittee dem-
onstrates to the DE state waiver of 
such certification, the proposed work 
can be authorized under the NWP. For 
NWPs requiring a 45-day pre-construc-
tion notification the district engineer 
will immediately begin, and complete, 
his review prior to the state action on 
the individual section 401 water quality 
certification. If a state issues a condi-
tioned individual 401 water quality cer-
tification for an individual activity, 
the DE will include those conditions as 
activity-specific conditions of the 
NWP. 

(7) Where a state, after issuing a 401 
water quality certification for an NWP, 
subsequently attempts to withdraw it 
for substantive reasons after the effec-
tive date of the NWP, the division engi-
neer will review those reasons and con-
sider whether there is substantial basis 



385 

Corps of Engineers, Dept. of the Army, DoD § 330.4 

for suspension, modification, or revoca-
tion of the NWP authorization as out-
lined in § 330.5. Otherwise, such at-
tempted state withdrawal is not effec-
tive and the Corps will consider the 
state certification to be valid for the 
NWP authorizations until such time as 
the NWP is modified or reissued. 

(d) Coastal zone management consist-
ency determination. (1) Section 307(c)(1) 
of the Coastal Zone Management Act 
(CZMA) requires the Corps to provide a 
consistency determination and receive 
state agreement prior to the issuance, 
reissuance, or expansion of activities 
authorized by an NWP that authorizes 
activities within a state with a Feder-
ally-approved Coastal Management 
Program when activities that would 
occur within, or outside, that state’s 
coastal zone will affect land or water 
uses or natural resources of the state’s 
coastal zone. 

(2) If, prior to the issuance, 
reissuance, or expansion of activities 
authorized by an NWP, a state indi-
cates that additional conditions are 
necessary for the state to agree with 
the Corps consistency determination, 
the division engineer will make such 
conditions regional conditions for the 
NWP in that state, unless he deter-
mines that the conditions do not com-
ply with the provisions of 33 CFR 325.4 
or believes for some other specific rea-
son it would be inappropriate to in-
clude the conditions. In this case, the 
state’s failure to agree with the Corps 
consistency determination without the 
conditions will be considered to be a 
disagreement with the Corps consist-
ency determination. 

(3) When a state has disagreed with 
the Corps consistency determination, 
authorization for all such activities oc-
curring within or outside the state’s 
coastal zone that affect land or water 
uses or natural resources of the state’s 
coastal zone is denied without preju-
dice until the prospective permittee 
furnishes the DE an individual consist-
ency certification pursuant to section 
307(c)(3) of the CZMA and demonstrates 
that the state has concurred in it (ei-
ther on an individual or generic basis), 
or that concurrence should be pre-
sumed (see paragraph (d)(6) of this sec-
tion). 

(4) DEs will take appropriate meas-
ures, such as public notices, to inform 
the public of which activities, 
waterbodies, or regions require pro-
spective permittees to make an indi-
vidual consistency determination and 
seek concurrence from the state. 

(5) DEs will not require or process an 
individual permit application for an ac-
tivity otherwise qualifying for an NWP 
solely on the basis that the activity 
has not received CZMA consistency 
agreement from the state. However, 
the district or division engineer may 
consider that factor, among other ap-
propriate factors, in determining 
whether to exercise his discretionary 
authority and require a regional gen-
eral permit or an individual permit ap-
plication. 

(6) In instances where a state has dis-
agreed with the Corps consistency de-
termination for activities under a par-
ticular NWP, permittees must furnish 
the DE with an individual consistency 
concurrence or a copy of the consist-
ency certification provided to the state 
for concurrence. If a state fails to act 
on a permittee’s consistency certifi-
cation within six months after receipt 
by the state, concurrence will be pre-
sumed. Upon receipt of an individual 
consistency concurrence or upon pre-
sumed consistency, the proposed work 
is authorized if it complies with all 
terms and conditions of the NWP. For 
NWPs requiring a 45-day pre-construc-
tion notification the DE will imme-
diately begin, and may complete, his 
review prior to the state action on the 
individual consistency certification. If 
a state indicates that individual condi-
tions are necessary for consistency 
with the state’s Federally-approved 
coastal management program for that 
individual activity, the DE will include 
those conditions as activity-specific 
conditions of the NWP unless he deter-
mines that such conditions do not com-
ply with the provisions of 33 CFR 325.4. 
In the latter case the DE will consider 
the conditioned concurrence as a non- 
concurrence unless the permittee 
chooses to comply voluntarily with all 
the conditions in the conditioned con-
currence. 

(7) Where a state, after agreeing with 
the Corps consistency determination, 
subsequently attempts to reverse it’s 



386 

33 CFR Ch. II (7–1–24 Edition) § 330.4 

agreement for substantive reasons 
after the effective date of the NWP, the 
division engineer will review those rea-
sons and consider whether there is sub-
stantial basis for suspension, modifica-
tion, or revocation as outlined in 33 
CFR 330.5. Otherwise, such attempted 
reversal is not effective and the Corps 
will consider the state CZMA consist-
ency agreement to be valid for the 
NWP authorization until such time as 
the NWP is modified or reissued. 

(8) Federal activities must be con-
sistent with a state’s Federally-ap-
proved coastal management program 
to the maximum extent practicable. 
Federal agencies should follow their 
own procedures and the Department of 
Commerce regulations appearing at 15 
CFR part 930 to meet the requirements 
of the CZMA. Therefore, the provisions 
of 33 CFR 330.4(d)(1)–(7) do not apply to 
Federal activities. Indian tribes doing 
work on Indian Reservation lands shall 
be treated in the same manner as Fed-
eral applicants. 

(e) Discretionary authority. The Corps 
reserves the right (i.e., discretion) to 
modify, suspend, or revoke NWP au-
thorizations. Modification means the 
imposition of additional or revised 
terms or conditions on the authoriza-
tion. Suspension means the temporary 
cancellation of the authorization while 
a decision is made to either modify, re-
voke, or reinstate the authorization. 
Revocation means the cancellation of 
the authorization. The procedures for 
modifying, suspending, or revoking 
NWP authorizations are detailed in 
§ 330.5. 

(1) A division engineer may assert 
discretionary authority by modifying, 
suspending, or revoking NWP author-
izations for a specific geographic area, 
class of activity, or class of waters 
within his division, including on a 
statewide basis, whenever he deter-
mines sufficient concerns for the envi-
ronment under the section 404(b)(1) 
Guidelines or any other factor of the 
public interest so requires, or if he oth-
erwise determines that the NWP would 
result in more than minimal adverse 
environmental effects either individ-
ually or cumulatively. 

(2) A DE may assert discretionary au-
thority by modifying, suspending, or 
revoking NWP authorization for a spe-

cific activity whenever he determines 
sufficient concerns for the environ-
ment or any other factor of the public 
interest so requires. Whenever the DE 
determines that a proposed specific ac-
tivity covered by an NWP would have 
more than minimal individual or cu-
mulative adverse effects on the envi-
ronment or otherwise may be contrary 
to the public interest, he must either 
modify the NWP authorization to re-
duce or eliminate the adverse impacts, 
or notify the prospective permittee 
that the proposed activity is not au-
thorized by NWP and provide instruc-
tions on how to seek authorization 
under a regional general or individual 
permit. 

(3) The division or district engineer 
will restore authorization under the 
NWPs at any time he determines that 
his reason for asserting discretionary 
authority has been satisfied by a condi-
tion, project modification, or new in-
formation. 

(4) When the Chief of Engineers modi-
fies or reissues an NWP, division engi-
neers must use the procedures of § 330.5 
to reassert discretionary authority to 
reinstate regional conditions or revoca-
tion of NWP authorizations for specific 
geographic areas, class of activities, or 
class of waters. Division engineers will 
update existing documentation for 
each NWP. Upon modification or 
reissuance of NWPs, previous activity- 
specific conditions or revocations of 
NWP authorization will remain in ef-
fect unless the DE specifically removes 
the activity-specific conditions or rev-
ocations. 

(f) Endangered species. No activity is 
authorized by any NWP if that activity 
is likely to jeopardize the continued 
existence of a threatened or endan-
gered species as listed or proposed for 
listing under the Federal Endangered 
Species Act (ESA), or to destroy or ad-
versely modify the critical habitat of 
such species. 

(1) Federal agencies should follow 
their own procedures for complying 
with the requirements of the ESA. 

(2) Non-federal permittees shall no-
tify the DE if any Federally listed (or 
proposed for listing) endangered or 
threatened species or critical habitat 
might be affected or is in the vicinity 
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of the project. In such cases, the pro-
spective permittee will not begin work 
under authority of the NWP until noti-
fied by the district engineer that the 
requirements of the Endangered Spe-
cies Act have been satisfied and that 
the activity is authorized. If the DE de-
termines that the activity may affect 
any Federally listed species or critical 
habitat, the DE must initiate section 7 
consultation in accordance with the 
ESA. In such cases, the DE may: 

(i) Initiate section 7 consultation and 
then, upon completion, authorize the 
activity under the NWP by adding, if 
appropriate, activity-specific condi-
tions; or 

(ii) Prior to or concurrent with sec-
tion 7 consultation, assert discre-
tionary authority (see 33 CFR 330.4(e)) 
and require an individual permit (see 33 
CFR 330.5(d)). 

(3) Prospective permittees are en-
couraged to obtain information on the 
location of threatened or endangered 
species and their critical habitats from 
the U.S. Fish and Wildlife Service, En-
dangered Species Office, and the Na-
tional Marine Fisheries Service. 

(g) Historic properties. No activity 
which may affect properties listed or 
properties eligible for listing in the Na-
tional Register of Historic Places, is 
authorized until the DE has complied 
with the provisions of 33 CFR part 325, 
appendix C. 

(1) Federal permittees should follow 
their own procedures for compliance 
with the requirements of the National 
Historic Preservation Act and other 
Federal historic preservation laws. 

(2) Non-federal permittees will notify 
the DE if the activity may affect his-
toric properties which the National 
Park Service has listed, determined el-
igible for listing, or which the prospec-
tive permittee has reason to believe 
may be eligible for listing, on the Na-
tional Register of Historic Places. In 
such cases, the prospective permittee 
will not begin the proposed activity 
until notified by the DE that the re-
quirements of the National Historic 
Preservation Act have been satisfied 
and that the activity is authorized. If a 
property in the permit area of the ac-
tivity is determined to be an historic 
property in accordance with 33 CFR 
part 325, appendix C, the DE will take 

into account the effects on such prop-
erties in accordance with 33 CFR part 
325, appendix C. In such cases, the dis-
trict engineer may: 

(i) After complying with the require-
ments of 33 CFR part 325, appendix C, 
authorize the activity under the NWP 
by adding, if appropriate, activity-spe-
cific conditions; or 

(ii) Prior to or concurrent with com-
plying with the requirements of 33 CFR 
part 325, appendix C, he may assert dis-
cretionary authority (see 33 CFR 
330.4(e)) and instruct the prospective 
permittee of procedures to seek author-
ization under a regional general permit 
or an individual permit. (See 33 CFR 
330.5(d).) 

(3) The permittee shall immediately 
notify the DE if, before or during pros-
ecution of the work authorized, he en-
counters an historic property that has 
not been listed or determined eligible 
for listing on the National Register, 
but which the prospective permittee 
has reason to believe may be eligible 
for listing on the National Register. 

(4) Prospective permittees are en-
couraged to obtain information on the 
location of historic properties from the 
State Historic Preservation Officer and 
the National Register of Historic 
Places. 

[56 FR 59134, Nov. 22, 1991, as amended at 78 
FR 5733, Jan. 28, 2013] 

§ 330.5 Issuing, modifying, suspending, 
or revoking nationwide permits and 
authorizations. 

(a) General. This section sets forth 
the procedures for issuing and reissu-
ing NWPs and for modifying, sus-
pending, or revoking NWPs and author-
izations under NWPs. 

(b) Chief of Engineers. (1) Anyone 
may, at any time, suggest to the Chief 
of Engineers, (ATTN: CECW-OR), any 
new NWPs or conditions for issuance, 
or changes to existing NWPs, which he 
believes to be appropriate for consider-
ation. From time-to-time new NWPs 
and revocations of or modifications to 
existing NWPs will be evaluated by the 
Chief of Engineers following the proce-
dures specified in this section. Within 
five years of issuance of the NWPs, the 
Chief of Engineers will review the 
NWPs and propose modification, rev-
ocation, or reissuance. 


		Superintendent of Documents
	2024-10-08T17:14:20-0400
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




