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commerce, or is presently incapable of 
such use because of changed conditions 
or the presence of obstructions. Nor 
does absence of use because of changed 
economic conditions affect the legal 
character of the waterbody. Once hav-
ing attained the character of ‘‘navi-
gable in law,’’ the Federal authority 
remains in existence, and cannot be 
abandoned by administrative officers 
or court action. Nor is mere inatten-
tion or ambiguous action by Congress 
an abandonment of Federal control. 
However, express statutory declara-
tions by Congress that described por-
tions of a waterbody are non-navigable, 
or have been abandoned, are binding 
upon the Department of the Army. 
Each statute must be carefully exam-
ined, since Congress often reserves the 
power to amend the Act, or assigns spe-
cial duties of supervision and control 
to the Secretary of the Army or Chief 
of Engineers. 

(b) Future or potential use. Naviga-
bility may also be found in a 
waterbody’s susceptibility for use in its 
ordinary condition or by reasonable 
improvement to transport interstate 
commerce. This may be either in its 
natural or improved condition, and 
may thus be existent although there 
has been no actual use to date. Non-use 
in the past therefore does not prevent 
recognition of the potential for future 
use. 

§ 329.10 Existence of obstructions. 

A stream may be navigable despite 
the existence of falls, rapids, sand bars, 
bridges, portages, shifting currents, or 
similar obstructions. Thus, a waterway 
in its original condition might have 
had substantial obstructions which 
were overcome by frontier boats and/or 
portages, and nevertheless be a ‘‘chan-
nel’’ of commerce, even though boats 
had to be removed from the water in 
some stretches, or logs be brought 
around an obstruction by means of ar-
tificial chutes. However, the question 
is ultimately a matter of degree, and it 
must be recognized that there is some 
point beyond which navigability could 
not be established. 

§ 329.11 Geographic and jurisdictional 
limits of rivers and lakes. 

(a) Jurisdiction over entire bed. Federal 
regulatory jurisdiction, and powers of 
improvement for navigation, extend 
laterally to the entire water surface 
and bed of a navigable waterbody, 
which includes all the land and waters 
below the ordinary high water mark. 
Jurisdiction thus extends to the edge 
(as determined above) of all such 
waterbodies, even though portions of 
the waterbody may be extremely shal-
low, or obstructed by shoals, vegeta-
tion or other barriers. Marshlands and 
similar areas are thus considered navi-
gable in law, but only so far as the area 
is subject to inundation by the ordi-
nary high waters. 

(1) The ‘‘ordinary high water mark’’ 
on non-tidal rivers is the line on the 
shore established by the fluctuations of 
water and indicated by physical char-
acteristics such as a clear, natural line 
impressed on the bank; shelving; 
changes in the character of soil; de-
struction of terrestrial vegetation; the 
presence of litter and debris; or other 
appropriate means that consider the 
characteristics of the surrounding 
areas. 

(2) Ownership of a river or lake bed or 
of the lands between high and low 
water marks will vary according to 
state law; however, private ownership 
of the underlying lands has no bearing 
on the existence or extent of the domi-
nant Federal jurisdiction over a navi-
gable waterbody. 

(b) Upper limit of navigability. The 
character of a river will, at some point 
along its length, change from navigable 
to non-navigable. Very often that point 
will be at a major fall or rapids, or 
other place where there is a marked de-
crease in the navigable capacity of the 
river. The upper limit will therefore 
often be the same point traditionally 
recognized as the head of navigation, 
but may, under some of the tests de-
scribed above, be at some point yet far-
ther upstream. 

§ 329.12 Geographic and jurisdictional 
limits of oceanic and tidal waters. 

(a) Ocean and coastal waters. The nav-
igable waters of the United States over 
which Corps of Engineers regulatory 
jurisdiction extends include all ocean 
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