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(d) The term letter of permission 
means a type of individual permit 
issued in accordance with the abbre-
viated procedures of 33 CFR 325.2(e). 

(e) The term individual permit means 
a DA authorization that is issued fol-
lowing a case-by-case evaluation of a 
specific structure or work in accord-
ance with the procedures of this regu-
lation and 33 CFR part 325, and a deter-
mination that the proposed structure 
or work is in the public interest pursu-
ant to 33 CFR part 320. 

(f) The term general permit means a 
DA authorization that is issued on a 
nationwide or regional basis for a cat-
egory or categories of activities when: 

(1) Those activities are substantially 
similar in nature and cause only mini-
mal individual and cumulative envi-
ronmental impacts; or 

(2) The general permit would result 
in avoiding unnecessary duplication of 
the regulatory control exercised by an-
other Federal, state, or local agency 
provided it has been determined that 
the environmental consequences of the 
action are individually and cumula-
tively minimal. (See 33 CFR 325.2(e) 
and 33 CFR part 330.) 

(g) The term artificial reef means a 
structure which is constructed or 
placed in the navigable waters of the 
United States or in the waters over-
lying the outer continental shelf for 
the purpose of enhancing fishery re-
sources and commercial and rec-
reational fishing opportunities. The 
term does not include activities or 
structures such as wing deflectors, 
bank stabilization, grade stabilization 
structures, or low flow key ways, all of 
which may be useful to enhance fish-
eries resources. 

§ 322.3 Activities requiring permits. 
(a) General. DA permits are required 

under section 10 for structures and/or 
work in or affecting navigable waters 
of the United States except as other-
wise provided in § 322.4 below. Certain 
activities specified in 33 CFR part 330 
are permitted by that regulation (’’na-
tionwide general permits’’). Other ac-
tivities may be authorized by district 
or division engineers on a regional 
basis (‘‘regional general permits’’). If 
an activity is not exempted by section 
322.4 of this part or authorized by a 

general permit, an individual section 10 
permit will be required for the pro-
posed activity. Structures or work are 
in navigable waters of the United 
States if they are within limits defined 
in 33 CFR part 329. Structures or work 
outside these limits are subject to the 
provisions of law cited in paragraph (a) 
of this section, if these structures or 
work affect the course, location, or 
condition of the waterbody in such a 
manner as to impact on its navigable 
capacity. For purposes of a section 10 
permit, a tunnel or other structure or 
work under or over a navigable water 
of the United States is considered to 
have an impact on the navigable capac-
ity of the waterbody. 

(b) Outer continental shelf. DA permits 
are required for the construction of ar-
tificial islands, installations, and other 
devices on the seabed, to the seaward 
limit of the outer continental shelf, 
pursuant to section 4(f) of the Outer 
Continental Shelf Lands Act as amend-
ed. (See 33 CFR 320.2(b).) 

(c) Activities of Federal agencies. (1) 
Except as specifically provided in this 
paragraph, activities of the type de-
scribed in paragraphs (a) and (b) of this 
section, done by or on behalf of any 
Federal agency are subject to the au-
thorization procedures of these regula-
tions. Work or structures in or affect-
ing navigable waters of the United 
States that are part of the civil works 
activities of the Corps of Engineers, 
unless covered by a nationwide or re-
gional general permit issued pursuant 
to these regulations, are subject to the 
procedures of separate regulations. 
Agreement for construction or engi-
neering services performed for other 
agencies by the Corps of Engineers does 
not constitute authorization under this 
regulation. Division and district engi-
neers will therefore advise Federal 
agencies accordingly, and cooperate to 
the fullest extent in expediting the 
processing of their applications. 

(2) Congress has delegated to the Sec-
retary of the Army in section 10 the 
duty to authorize or prohibit certain 
work or structures in navigable waters 
of the United States, upon rec-
ommendation of the Chief of Engi-
neers. The general legislation by which 
Federal agencies are enpowered to act 
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generally is not considered to be suffi-
cient authorization by Congress to sat-
isfy the purposes of section 10. If an 
agency asserts that it has Congres-
sional authorization meeting the test 
of section 10 or would otherwise be ex-
empt from the provisions of section 10, 
the legislative history and/or provi-
sions of the Act should clearly dem-
onstrate that Congress was approving 
the exact location and plans from 
which Congress could have considered 
the effect on navigable waters of the 
United States or that Congress in-
tended to exempt that agency from the 
requirements of section 10. Very often 
such legislation reserves final approval 
of plans or construction for the Chief of 
Engineers. In such cases evaluation 
and authorization under this regula-
tion are limited by the intent of the 
statutory language involved. 

(3) The policy provisions set out in 33 
CFR 320.4(j) relating to state or local 
certifications and/or authorizations, do 
not apply to work or structures under-
taken by Federal agencies, except 
where compliance with non-Federal au-
thorization is required by Federal law 
or Executive policy, e.g., section 313 
and section 401 of the Clean Water Act. 

§ 322.4 Activities not requiring per-
mits. 

(a) Activities that were commenced 
or completed shoreward of established 
Federal harbor lines before May 27, 1970 
(see 33 CFR 320.4(o)) do not require sec-
tion 10 permits; however, if those ac-
tivities involve the discharge of 
dredged or fill material into waters of 
the United States after October 18, 
1972, a section 404 permit is required. 
(See 33 CFR part 323.) 

(b) Pursuant to section 154 of the 
Water Resource Development Act of 
1976 (Pub. L. 94–587), Department of the 
Army permits are not required under 
section 10 to construct wharves and 
piers in any waterbody, located en-
tirely within one state, that is a navi-
gable water of the United States solely 
on the basis of its historical use to 
transport interstate commerce. 

§ 322.5 Special policies. 
The Secretary of the Army has dele-

gated to the Chief of Engineers the au-
thority to issue or deny section 10 per-

mits. The following additional special 
policies and procedures shall also be 
applicable to the evaluation of permit 
applications under this regulation. 

(a) General. DA permits are required 
for structures or work in or affecting 
navigable waters of the United States. 
However, certain structures or work 
specified in 33 CFR part 330 are per-
mitted by that regulation. If a struc-
ture or work is not permitted by that 
regulation, an individual or regional 
section 10 permit will be required. 

(b) Artificial Reefs. (1) When consid-
ering an application for an artificial 
reef, as defined in 33 CFR 322.2(g), the 
district engineer will review the appli-
cant’s provisions for siting, con-
structing, monitoring, operating, 
maintaining, and managing the pro-
posed artificial reef and shall deter-
mine if those provisions are consistent 
with the following standards: 

(i) The enhancement of fishery re-
sources to the maximum extent prac-
ticable; 

(ii) The facilitation of access and uti-
lization by United States recreational 
and commercial fishermen; 

(iii) The minimization of conflicts 
among competing uses of the navigable 
waters or waters overlying the outer 
continental shelf and of the resources 
in such waters; 

(iv) The minimization of environ-
mental risks and risks to personal 
health and property; 

(v) Generally accepted principles of 
international law; and 

(vi) the prevention of any unreason-
able obstructions to navigation. If the 
district engineer decides that the ap-
plicant’s provisions are not consistent 
with these standards, he shall deny the 
permit. If the district engineer decides 
that the provisions are consistent with 
these standards, and if he decides to 
issue the permit after the public inter-
est review, he shall make the provi-
sions part of the permit. 

(2) In addition, the district engineer 
will consider the National Artificial 
Reef Plan developed pursuant to sec-
tion 204 of the National Fishing En-
hancement Act of 1984, and if he de-
cides to issue the permit, will notify 
the Secretary of Commerce of any need 
to deviate from that plan. 
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