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Knowing disregard of those obligations 
or a systematic abuse of prosecutorial 
discretion could constitute a violation 
of § 776.69 of this part. 

(2) Paragraph (a)(3) of this section 
does not apply to an accused appearing 
pro se with the approval of the tri-
bunal. Nor does it forbid the lawful 
questioning of a suspect who has know-
ingly waived the rights to counsel and 
to remain silent. 

(3) The exception in paragraph (a)(4) 
of this section recognizes that a trial 
counsel may seek an appropriate pro-
tective order from the tribunal if dis-
closure of information to the defense 
could result in substantial harm to an 
individual or organization or to the 
public interest. This exception also 
recognizes that applicable statutes and 
regulations may proscribe the disclo-
sure of certain information without 
proper authorization. 

(4) A trial counsel may comply with 
paragraph (a)(5) of this section in a 
number of ways. These include person-
ally informing others of the trial coun-
sel’s obligations under § 776.46 of this 
part, conducting training of law en-
forcement personnel, and appropriately 
supervising the activities of personnel 
assisting the trial counsel. 

(5) Paragraph (a)(6) of this section 
supplements § 776.45 of this part, which 
prohibits extrajudicial statements that 
have a substantial likelihood of 
prejudicing an adjudicatory pro-
ceeding. A trial counsel can, and 
should, avoid comments that have no 
legitimate law enforcement purpose 
and have a substantial likelihood of in-
creasing public opprobrium of the ac-
cused. Nothing in this Comment is in-
tended to restrict the statements that 
a trial counsel may make that comply 
with § 776.45 of this part. 

(6) The ‘‘ABA Standards for Criminal 
Justice: The Prosecution Function,’’ 
(3d ed. 1993), has been used by appellate 
courts in analyzing issues concerning 
trial counsel conduct. To the extent 
consistent with these Rules, the ABA 
standards may be used to guide trial 
counsel in the prosecution of criminal 
cases. See United States v. Howe, 37 
M.J. 1062 (NMCRS 1993); United States 
v. Dancy, 38 M.J. 1 (CMA 1993); United 
States v. Hamilton, 41 M.J. 22 (CMA 

1994); United States v. Meek, 44 M.J. 1 
(CMA 1996). 

(d) [Reserved] 

§ 776.48 Advocate in nonadjudicative 
proceedings. 

(a) A covered attorney representing a 
client before a legislative or adminis-
trative tribunal in a nonadjudicative 
proceeding shall disclose that the ap-
pearance is in a representative capac-
ity and shall conform to the provisions 
of §§ 776.42 (a) through (d), 776.43, and 
776.44 of this part. 

(b) [Reserved] 

§ 776.49 Truthfulness in statements to 
others. 

(a) In the course of representing a cli-
ent a covered attorney shall not know-
ingly; 

(1) Make a false statement of mate-
rial fact or law to a third person; or 

(2) Fail to disclose a material fact to 
a third person when disclosure is nec-
essary to avoid assisting a criminal or 
fraudulent act by a client, unless dis-
closure is prohibited by § 776.25 of this 
part. 

(b) [Reserved] 

§ 776.50 Communication with person 
represented by counsel. 

(a) In representing a client, a covered 
attorney shall not communicate about 
the subject of the representation with 
a party the covered attorney knows to 
be represented by another attorney in 
the matter, unless the covered attor-
ney has the consent of the other attor-
ney or is authorized by law to do so. 

(b) [Reserved] 

§ 776.51 Dealing with an unrepre-
sented person. 

(a) When dealing on behalf of a client 
with a person who is not represented by 
counsel, a covered attorney shall not 
state or imply that the covered attor-
ney is disinterested. When the covered 
attorney knows or reasonably should 
know that the unrepresented person 
misunderstands the covered attorney’s 
role in the matter, the covered attor-
ney shall make reasonable efforts to 
correct the misunderstanding. 

(b) [Reserved] 
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