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system and through a dialogue between
USARCS and the field during the
course of the assertion, USARCS will
decide whether it or the RJA or civil-
ian recovery attorney will conduct the
negotiations. To help it decide, the
RJA or civilian recovery attorney will
forward a memorandum for either med-
ical or property recovery approval, in
the format of the samples posted at the
USARCS Web site (for the address see
the Note to §537.1). USARCS may
waive the requirement to submit a
memorandum.

(c) Appeals—(1) Assertion for $50,000 or
less. Where the assertion is made by an
RJA or civilian recovery attorney, the
appeal will be determined by the SJA,
the medical center judge advocate, or
head of the ACO or CPO. Otherwise, the
appeal will be determined by the Com-
mander USARCS.

(2) Assertion over $50,000. Where the
assertion is made by a Claims Judge
Advocate or claims attorney, the ap-
peal will be determined by the Com-
mander USARCS.

(d) Compromise or waiver. Any asser-
tion may be compromised, waived or
terminated in whole or in part, if for
example:

(1) The cost to collect does not jus-
tify the cost of enforcement.

(2) There is evidence of fraud or mis-
representation.

(3) The TU.S. cannot Ilocate the
tortfeasor.

(4) Legal merit has not been substan-
tiated.

(5) The statute of limitations has run
and the debtor refuses to pay.

(6) Collection of all or part of the
amount of funds demanded would cre-
ate inequity. The following criteria
apply:

(i) Detailed information on what
funds are available for recovery.

(ii) Reasonable value of the injured
party’s claim for permanent injury,
pain and suffering, decreased earning
power, and any other special damages.

(iii) Military, Department of Vet-
erans Affairs, Social Security dis-
ability, and any other government ben-
efits accruing to the injured party.

(iv) Probability and amount of future
medical expenses of the government
and the injured party.
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(v) Present and prospective assets,
income, and obligations of the injured
party and those dependent on him or
her.

(vi) The financial condition of the
debtor.

(vii) The degree and nature of con-
tributory negligence on the part of the
injured party in causing his injury or
death.

(viii) The percentage of attorney’s
fees that his attorney is willing to re-
duce.

(ix) The willingness of the tortfeasor
to enter into an installment agree-
ment.

(e) Releases. The RJA or recovery at-
torney may execute a release for af-
firmative claims in the pre-litigation
stage acknowledging that the govern-
ment has received payment in full of
the amount asserted or the com-
promised amount agreed upon, or the
final installment payment. The format
of the release should be similar to the
sample posted at the USARCS Web site
(for the address see the Note to §537.1).
However, the RJA or recovery attorney
may not execute either an indemnity
agreement or a release which preju-
dices the government’s right to recover
on other claims arising out of the same
incident without the approval of
USARCS. In addition, the RJA or re-
covery attorney may not execute a re-
lease that purports to release any
claim that the injured party may have
other than for medical care furnished
or to be furnished by the United
States. The RJA or recovery attorney
will not execute a release if the govern-
ment’s claim is waived or terminated.

§537.13 Enforcement of assertions.

Meritorious assertions that do not
result in collections should be enforced
as follows:

(a) Where the debtor is a business or
corporation otherwise financially capa-
ble the RJA or equivalent should for-
ward a recommendation to bring suit
or intervene in an existing suit regard-
less of the amount of the debt. As au-
thorized by 28 U.S.C. 3011, the demand
amount in the complaint shall include
an additional 10% of the original
claimed amount, to cover the adminis-
trative costs of processing and han-
dling the enforcement of the debt.
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(b) Where the debtor is an individual
rather than a business, an asset deter-
mination should be made both as to ex-
isting assets or prospective earnings. If
the injured party’s attorney has made
an assets search which is reliable, re-
view the search before requesting a
new one. Such a search can be paid for
out of existing collections.

(1) If the debtor has assets refer to
USARCS for transfer to a debt collec-
tion contractor or an agency debt col-
lection center as determined by
USARCS.

(2) If the debtor has no assets, but
prospective future earnings, RJA may
seek a confession of judgment and
maintain contact with the debtor for
future collection where authorized by
state law and filing of suit is not re-
quired. If the amount is less then
$5,000, enter into an installment pay-
ment arrangement.

§537.14 Depositing of collections.

(a) Depositing property damage recov-
ery—(1) Machines, supplies, watercraft,
aircraft, vehicles other than General Serv-
ices Administration-owned. Recovered
money must be deposited into the Gen-
eral Treasury Account 21R3019. This
account remains the same every fiscal
yvear. It was established in accordance
with 31 U.S.C. 3302(b) and by Comp-
troller General decision B-205508, 64
Comp. Gen. 431.

(2) Real property. Collection for dam-
age to real property must be deposited
into an escrow account on behalf of the
installation or activity at which the
loss occurred. This escrow account
must be set up at the request of the
command claims service, ACO or CPO
with the local finance office or re-
source management office with respon-
sibility for department of engineering
and housing or department of public
works funds. The escrow account must
be set up and managed by the depart-
ment of engineering and housing or the
department of public works to (1) tem-
porarily hold deposits, and (2) to ‘“‘roll
over’’ deposits each fiscal year in order
to avoid reversion of these deposits to
the General Treasury at the end of
each fiscal year. If the escrow account
is not set up and managed in this man-
ner it is operating in violation of 10
U.S.C. 2782.
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(3) NAFI property. The Risk Manage-
ment Program (RIMP) often reim-
burses local NAFIs for property loss or
damage to facilitate return of equip-
ment to daily use. When money is re-
covered from tortfeasors and their in-
surance carriers contact the NAFI in-
volved for instructions on the current
procedures as to where the recovered
money is to be forwarded and depos-
ited.

(4) Army Stock Fund or Defense Busi-
ness Operations Fund property. Monies
recovered for damage to property be-
longing to one of these funds will be re-
turned to that fund unless the fund has
charged the cost of repair or replace-
ment to an appropriated fund account.
The Defense Business Operations Fund
replaced the Army Industrial Fund.

(5) Govermment housing in cases of
abuse or mneglect by soldiers or families.
Monies recovered for damage to gov-
ernment housing caused by a soldier’s
abuse or negligence (or by a soldier’s
family member or guest of the soldier)
will be deposited into that installa-
tion’s family housing operations and
maintenance (O&M) account.

(6) Government housing in cases of neg-
ligence by mnonresidents. Government
housing caused by the negligence of a
nonresident must be asserted against
the nonresident directly or through
his/her insurer. Settlement checks
must be deposited into the real prop-
erty escrow account in accordance with
10 U.S.C. 2782.

(b) Depositing recovery of pay provided
to a soldier while incapacitated. Monies
recovered for the costs of pay provided
to a soldier injured by the tortious acts
of another shall be credited to the local
O&M account that supports the com-
mand, activity, or other unit to which
the soldier was assigned at the time of
the injury.

(¢c) Depositing medical care recovery—
(1) To a medical treatment facility ac-
count. Continental U.S. (CONUS) and
outside the continental U.S. (OCONTUS)
claims offices, and command claims
services, will deposit money recovered
from an automobile insurer for medical
care provided, paid for by, in or
through an MTF to the O&M account
of the Army, Navy, or Air Force MTF
that provided the care. CONUS and
OCONUS claims offices, and command
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