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(c) Finality of settlement. A denial or 
final offer on a non-NAFI RIMP claim 
is final and conclusive and is not sub-
ject to reconsideration or appeal. 

PART 537—CLAIMS ON BEHALF OF 
THE UNITED STATES 

Sec. 
537.1 Statutory authority for non-maritime 

claims. 
537.2 Scope of non-maritime affirmative 

claims statutes. 
537.3 Claims collectible. 
537.4 Claims not collectible. 
537.5 Applicable law. 
537.6 Identification of recovery incidents. 
537.7 Notice to USARCS. 
537.8 Investigation. 
537.9 Assertion. 
537.10 Recovery procedures. 
537.11 Litigation. 
537.12 Settlement authority. 
537.13 Enforcement of assertions. 
537.14 Depositing of collections. 
537.15 Statutory authority for maritime 

claims and claims involving civil works 
of a maritime nature. 

537.16 Scope for maritime claims. 
537.17 Scope for civil works claims of mari-

time nature. 
537.18 Settlement authority for maritime 

claims. 
537.19 Demands arising from maritime 

claims. 
537.20 Certification to Congress. 

AUTHORITY: 31 U.S.C. 3711–3720E; 42 U.S.C. 
2651–2653; 10 U.S.C. 1095; 10 U.S.C. 4803–4804; 33 
U.S.C. 408. 

SOURCE: 71 FR 69403, Nov. 30, 2006, unless 
otherwise noted. 

§ 537.1 Statutory authority for non- 
maritime claims. 

(a) The Federal Claims Collection Act. 
The Federal Claims Collection Act 
(FCCA), is set forth at 31 U.S.C. 3711– 
3720E, as amended by the Debt Collec-
tion Act of 1982, Public Law 97–365, 96 
Stat. 1749 (October 1982), Public Law 
101–552, 104 Stat. 2746 (November 1990). 

(b) Federal Medical Care Recovery Act. 
The Federal Medical Care Recovery 
Act (FMCRA) is set forth at 42 U.S.C. 
2651–53, as amended by the National 
Defense Authorization Act for Fiscal 
Year 1997, Public Law 104–202, section 
1075, 110 Stat. 2422. 

(c) Title 10 United States Code Section 
1095. 10 U.S.C. 1095, Public Law 101–510, 
section 713, 107 Stat. 1547, 1689 (1993), as 

amended by Public Law 103–160, 104 
Stat. 1485 (November 1990). 

NOTE TO § 537.1: All of these statutes may 
be viewed on the USARCS Web site, https:// 
www.jagcnet.army.mil/85256F33005C2B92/ 
(JAGCNETDocID)/HOME?OPENDOCUMENT. 
Select the link ‘‘Claims Resources.’’ 

§ 537.2 Scope of non-maritime affirma-
tive claims statutes. 

(a) Recovery for government property 
loss or damage. The FCCA, originally 
passed in 1966, gives federal agencies 
the authority to collect a claim of the 
United States government for money 
or property arising out of the activities 
of the agency in question. However, the 
broad authority is limited for purposes 
of this regulation to claims for loss of 
or damage to property, as the FMCRA 
takes precedence for medical care re-
coveries. 

(b) Recovery for medical expenses and 
lost military pay. (1) The FMCRA, 
passed in 1962, authorizes recovery 
from a third person of the expenses for 
medical care the United States fur-
nishes to a person who is injured or 
suffers a disease when such care is au-
thorized or required by law. Likewise 
the United States is authorized to re-
cover the cost of pay for members of 
the uniformed services unable to per-
form duties. Recovery normally arises 
out of a third-party tort under local 
law as to which the United States has 
an independent cause of action. 

(2) Under 10 U.S.C. 1095 the United 
States is also deemed a third-party 
beneficiary or subrogee under an alter-
native system of computations such as 
workers’ compensation; hospital lien 
laws; contract rights under the terms 
of insurance policies including medical 
payment coverage; uninsured, under-
insured and no-fault coverage; and no- 
fault laws. 

(c) Recovery of health insurance. 10 
U.S.C. 1095 permits recovery of health 
insurance for medical care furnished at 
military medical treatment facilities 
(MTFs), including supplemental poli-
cies. This third-party collection pro-
gram has been delegated to the Sur-
geon General of the Army by the Judge 
Advocate General (TJAG). 

(d) Worldwide applicability. The fore-
going authorities are worldwide in ap-
plication, except for intergovernmental 
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claims waived by treaty, for example, 
North Atlantic Treaty Association Sta-
tus of Forces Agreement (NATO 
SOFA), Article VIII, paragraph 1. 

§ 537.3 Claims collectible. 
(a) Claims for medical expenses. Claims 

for the value of medical care furnished 
to active or retired members of the 
uniformed services, family members of 
either category, employees of the De-
partment of the Army (DA) or Depart-
ment of Defense (DOD), or other per-
sons to whom care was furnished be-
cause authorized or required by law 
and resulting in injury, death or dis-
ease, including those: 

(1) Arising out of a tort under local 
law, 

(2) Arising out of an on-the-job injury 
compensable under workers’ compensa-
tion law except for Federal Employees 
Compensation Act (FECA) recoveries, 

(3) Based on the United States being 
a third-party beneficiary of the insur-
ance contract of the injured party to 
include medical payment coverage, lost 
wages, as well as uninsured, under-
insured, and no-fault coverage. 

(b) Claims for lost military pay. Claims 
for the value of lost pay of active mem-
bers of the uniformed services arising 
out of a tort under local law resulting 
in injury, death or disease. 

(c) Claims for property loss. Claims 
arising out of a tort under local law for 
the value of lost or missing DA or DOD 
property, including non-appropriated 
fund instrumentality (NAFI) property, 
or for the cost of repairs of such prop-
erty, including damage to assigned 
quarters, are not collectable under 10 
U.S.C. 2775. (See § 537.4). 

§ 537.4 Claims not collectible. 
(a) Where the tortfeasor is a depart-

ment, agency or instrumentality of the 
United States. (See § 536.27(g) of this 
chapter). 

(b) Where the tortfeasor is a member 
of the uniformed services or an em-
ployee of the DA or DOD, acting within 
the scope of employment, who damages 
or loses property. See AR 735–5, chapter 
13. 

(c) Where the damage or loss of prop-
erty falls under a contractor bill of lad-
ing and recovery is pursued by the con-
tracting agency, e.g., Surface Deploy-

ment and Distribution Command 
(SDDC), formerly the Military Traffic 
Management Command (MTMC), for 
lost or destroyed shipments. 

(d) Where damage to assigned quar-
ters, or equipment or furnishings 
therein, is collectible from a member 
of the uniformed services under 10 
U.S.C. 2775. 

(e) Where the medical care is fur-
nished by a Department of Veterans 
Affairs facility to other than active 
duty members of the uniformed serv-
ices for service-connected disabilities. 

§ 537.5 Applicable law. 

(a) Basis for recovery. (1) Most recov-
ery assertions are based on the neg-
ligence or wrongful acts or omissions 
of the person or entity that caused the 
loss. These actions or omissions must 
constitute a tort as determined by the 
law of place of occurrence, except in 
no-fault jurisdictions where the no- 
fault law permits recovery. Where the 
tort is not complete within the juris-
diction where it originally occurred, 
the law of the original jurisdiction is 
nevertheless applicable. For example, 
if a plane crashes in Virginia due to the 
negligence of a Federal Aviation Ad-
ministration controller in Maryland, 
Maryland law determines the extent 
and nature of the tort. However, as to 
what law of damages is applicable, 
Maryland or Virginia depecage (choice 
of law) theory may apply. For example, 
if the flight originated in Indiana and 
the destination was Virginia, the con-
flict law of both Maryland and Virginia 
must be applied. See DA Pam 27–162, 
paragraph 2–35. 

(2) Recovery assertions based on the 
United States being a third-party bene-
ficiary or subrogee are not based on 
tort, but on the right to recover under 
local law, for example, the right of a 
third party to recover workers’ com-
pensation benefits is based on local 
law. However, the right of a third- 
party beneficiary to recover under an 
insurance contract may turn on wheth-
er an exclusionary clause is valid under 
the law of the jurisdiction where the 
contract was made. 

(b) Statute of limitations. (1) Federal 
law determines when a recovery asser-
tion must be made. Assertions for the 
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value of medical expenses, lost mili-
tary pay or property loss or damage 
based on a tort must be made not later 
than three years from the date of ac-
crual, 28 U.S.C. 2415(b). The date of ac-
crual is usually the date of the occur-
rence giving rise to the recovery, for 
example, the date of injury or death for 
medical expenses and lost military pay 
or the date of damage or loss for a gov-
ernment property assertion. There are 
exceptions. For example, the loss of 
property in rightful possession of an-
other accrues when that person claims 
ownership or converts the property to 
his own use. 

(2) Recovery assertions based on an 
implied-in-law contract against a no- 
fault or personal-injury-protection in-
sured must be brought no later than six 
years from the date of accrual, 28 
U.S.C. 2415(a), United States v. Limbs, 
524 F.2d 799 (9th Cir. 1975). The date of 
accrual is usually the date of occur-
rence. 

(3) Actions asserted on a third-party 
beneficiary basis against an insurer or 
workers compensation fund must com-
ply with the state notice requirement, 
which varies from one to six years, or 
the insurer’s notice requirement set 
forth in the policy. United States v. 
Hartford Acci. & Indem. Co., 460 F.2d 17 
(9th Cir. 1972), cert. den. 409 U.S. 979 
(1972). 

(4) The statute of limitations is 
tolled or does not start running until 
the responsible federal official is noti-
fied of the existence of a recoverable 
loss, Jankowitz v. United States, 533 F.2d 
538 (D.C. Cir. 1976), United States v. 
Golden Acres, Inc., 684 F. Supp. 96 (D. 
Del. 1986). The responsible federal offi-
cial can be the area claims office 
(ACO), the claims processing office 
(CPO), a command claims service or 
USARCS, depending on who receives 
the notice under this regulation. How-
ever, because of the responsibility to 
notify the MTF or TRICARE fiscal 
intermediary, and by regulation the 
notice must be expeditious, delayed no-
tification could start the statute of 
limitations running. Additionally, 
when an ACO or CPO discovers the ex-
istence of an assertion, the statute of 
limitations will begin to run regardless 
of when the MTF or the TRICARE 
intermediary sends a notice. The date 

of receipt of a notice must be entered 
into the affirmative claims manage-
ment program/database (ACMP) and 
the notice must be date-stamped and 
initialed. 

§ 537.6 Identification of recovery inci-
dents. 

(a) Responsibilities. Each command 
claims service and ACO will develop 
means to identify recovery incidents 
arising in its geographic area of re-
sponsibility. See §§ 536.10 and 536.11 of 
this chapter and paragraph 2–2 of DA 
Pam 27–162. This requires publication 
of a claims directive to all DOD and 
Army installations, units and activi-
ties in its area, emphasizing the impor-
tance of reporting serious incidents to 
recovery judge advocates (RJAs) or ci-
vilian recovery attorneys. 

(b) Screening procedures. (1) Establish 
a point of contact in each unit and ac-
tivity in the area of responsibility and 
screen their sources periodically, in-
cluding motor pools, family housing, 
departments of public works, safety of-
fices, provost marshals, and criminal 
investigation divisions. Review civilian 
news and police reports, military po-
lice blotters and reports, court pro-
ceedings, line of duty and AR 15–6 in-
vestigations and similar sources to 
identify potential medical care recov-
ery claims. 

(2) The MTF commander will ensure 
that the claims office is notified of in-
stances in which the MTF provides, or 
is billed by a civilian facility for, inpa-
tient or outpatient care resulting from 
injuries (such as broken bones or burns 
arising from automobile accidents, gas 
explosions, falls, civilian malpractice, 
and similar incidents) that do not in-
volve collections from a health benefits 
or Medicare supplemental insurer. 
Claims personnel will coordinate with 
MTF personnel to ensure that inpa-
tient and outpatient records and emer-
gency room and clinic logs are properly 
screened to identify potential cases. 
The RJA or recovery attorney will 
screen the MTF comptroller records 
database and division records as well as 
ambulance logs to identify potential 
medical care recovery cases. The RJA 
or recovery attorney will also coordi-
nate with Navy and Air Force claims 

VerDate Sep<11>2014 09:28 Oct 06, 2023 Jkt 259134 PO 00000 Frm 00169 Fmt 8010 Sfmt 8010 Y:\SGML\259134.XXX 259134rm
aj

et
te

 o
n 

D
S

K
B

3F
4F

33
P

R
O

D
 w

ith
 C

F
R



160 

32 CFR Ch. V (7–1–23 Edition) § 537.7 

offices and MTFs to ensure they iden-
tify potential claims involving treat-
ment provided to Army personnel. 

(3) The MTF commander will also en-
sure that the MTF does not release bil-
lings or medical records, or respond to 
requests for assistance with workers’ 
compensation forms, without coordi-
nating with the RJA or recovery attor-
ney. 

(4) The TRICARE fiscal intermediary 
is required to identify and mail certain 
information promptly to the claims of-
fice designated as the state point of 
contact. The fiscal intermediary must 
mail the TRICARE Explanation of Ben-
efits, showing the amount TRICARE 
paid on the claim along with what di-
agnostic codes were used, and DD Form 
2527, Statement of Personal Injury. A 
sample Statement of Personal Injury 
(DD Form 2527) is posted on the 
USARCS Web site; for the address see 
the Note to § 537.1. 

(5) The RJA or recovery attorney will 
also coordinate with Navy and Air 
Force claims offices and MTFs to en-
sure they identify potential claims in-
volving treatment provided to Army 
personnel, AR 40–400, paragraph 13–5. 

(c) When to open a recovery file. (1) 
Upon identification of a potential re-
covery incident or upon receipt of a 
billing from a TRICARE Fiscal Inter-
mediary or an MTF, a file will be 
opened and entered into the ACMP by 
the first ACO or CPO that learns of the 
event even if liability has not been es-
tablished. Incidents under Navy, Air 
Force or Coast Guard jurisdiction will 
not be so entered but referred to the re-
sponsible service. Complete listings of 
claims/recovery offices worldwide are 
posted on the USARCS Web site; for 
the address see the Note to § 537.1. At 
the site, select the link ‘‘Claims Re-
sources.’’ At the next screen, click on 
‘‘Tables Listing Claims Offices World-
wide.’’). 

(2) Army responsibility for affirma-
tive claims is as follows: 

(i) Damage to or loss of real or per-
sonal property of the DOD or the Army 
even if located at installations or ac-
tivities under the jurisdiction of other 
uniformed services. 

(ii) Personal injury to persons whose 
primary care for an accident-related 
injury is furnished at an Army MTF, 

regardless of the uniformed services af-
filiation of the person or sponsor, but 
not to those treated at another uni-
formed service’s MTF even if the per-
son is an active duty Army member. 

(iii) Personal injury to an active duty 
or retired Army member or a family 
member of either category treated 
under TRICARE. 

(iv) A lead agency will be established 
whenever: 

(A) Property damaged or lost belong-
ing to more than one service is in-
volved in the same incident. 

(B) Personal injury victims are treat-
ed at MTFs of more than one service. 

(C) Personal injury victims with af-
filiations to more than one service are 
treated under TRICARE. 

(D) Lead agencies may be established 
locally for claims valued at $50,000 or 
less. For claims greater than $50,000 
USARCS will be notified and will deal 
with the other service at headquarters 
level. (See § 536.32 of this chapter.) 

§ 537.7 Notice to USARCS. 

Upon receipt of notice of a claim in-
volving either actual or potential 
amounts within USARCS’ monetary ju-
risdiction, that is, where final action 
will be taken by USARCS or the De-
partment of Justice, immediate notice 
will be given to USARCS. Forwarding a 
copy of the serious incident report, dis-
cussed in § 536.22(c) of this chapter, to 
USARCS, will meet this requirement. 
Thereafter, mirror file copies will be 
furnished to USARCS in accordance 
with AR 27–20, paragraph 2–12. This al-
lows for continuous monitoring and 
discussion between the ACO and the 
USARCS area action officer (AAO). 

§ 537.8 Investigation. 

(a) Claims over $50,000. Hands-on in-
vestigation will be conducted by claims 
personnel as set forth in DA Pam 27– 
162, Chapter 2, Section IV, regardless of 
the amount of insurance coverage im-
mediately available, with a view to dis-
covery of other sources of recovery, for 
example, vehicle defects or improper 
maintenance, road design and absence 
of warning signs, products liability, 
medical malpractice in civilian treat-
ment facilities. Where the employment 

VerDate Sep<11>2014 09:28 Oct 06, 2023 Jkt 259134 PO 00000 Frm 00170 Fmt 8010 Sfmt 8010 Y:\SGML\259134.XXX 259134rm
aj

et
te

 o
n 

D
S

K
B

3F
4F

33
P

R
O

D
 w

ith
 C

F
R



161 

Department of the Army, DoD § 537.9 

of experts is indicated follow the proce-
dures in § 536.39 of this chapter. No at-
torney representation agreement will 
be sent to the injured party’s rep-
resentative without USARCS approval. 

(b) Claims of $50,000 or less. The 
amount of hands-on investigative ef-
fort is directly related to the amount 
of insurance coverage that the 
tortfeasor possesses and the amount of 
coverage that the injured party has. 
Where the injured party is represented, 
request information from his lawyer or 
insurer, in addition to the documents 
obtained in initial screening. The ACO 
should be able to form an independent 
opinion as to liability based on the in-
vestigation of the government and not 
solely on that of the injured party’s at-
torney. 

(c) Claims of $5,000 or less. Small 
claims procedures are applicable to the 
extent feasible. See § 536.33 of this chap-
ter. Investigation, assertion and settle-
ment by e-mail, phone or fax is encour-
aged. The investigation and action 
should be recorded. DA Form 1668, 
Small Claims Certificate, may be used 
as a model, modifying it as needed. A 
sample completed Small Claims Cer-
tificate is posted at USARCS Web site 
for the address see the Note to § 537.1. 

(d) Relations with injured party. (1) 
When the injured party becomes known 
and an interview can be conducted lo-
cally, all relevant facts will be ob-
tained unless the injured party is rep-
resented by a lawyer. In this latter 
event, basic information as set forth on 
DD Form 2527, Statement of Personal 
Injury (a completed sample is posted at 
the USARCS Web site; for the address 
see the Note to § 537.1) can be obtained 
without violating lawyer-client privi-
lege. If the injured party is not imme-
diately available, the information can 
be obtained by requesting assistance 
from another ACO, a unit claims offi-
cer, a reservist or Army National 
Guard (ANG) member, another federal 
agency, or another means. 

(2) When the injured party is rep-
resented, a Health Insurance Port-
ability and Accountability Act 
(HIPAA) medical release form (sample 
posted at the USARCS Web site; see 
§ 537 (b)(4)) permitting USARCS to send 
out the medical records of the injured 
party for claims purposes, will be sent 

to the injured party’s lawyer for com-
pletion and return. 

(3) When the injured party or his or 
her lawyer refuses to furnish necessary 
information, it can usually be obtained 
by other means, for example, from an 
accident report or investigation. A no-
tice will be furnished to all parties that 
the government has been assigned the 
right to bring a claim for the value of 
medical care furnished, lost pay or 
value of property lost or destroyed, and 
that the United States has the right to 
bring an independent cause of action. 
In absence of timely and appropriate 
response, discuss with the AAO to de-
termine what action should be taken. 

§ 537.9 Assertion. 

(a) Asserting demands. If a prima facie 
claim exists under state law, a written 
demand will be made against all the 
tortfeasors and insurers. This includes 
demands against the injured party’s 
own insurance coverage, no-fault cov-
erage and workers’ compensation car-
rier. The earlier the demand the better. 
A demand will not be delayed until the 
exact amount of medical expenses or 
lost pay is determined. The demand 
letter will state that the amount will 
be furnished when known. A copy of 
the demand will be furnished to the in-
jured party or, if represented, his law-
yer. Two sample demand (or assertion) 
letters are posted at the USARCS Web 
site (for the address see the Note to 
§ 537.1). Demand letters are for initial 
contact with insurance companies. One 
of the posted samples is for a medical 
assertion for a soldier (that includes 
wages). The other is for a medical as-
sertion for a civilian (that does not in-
clude wages). Remember the following 
points when asserting demands: 

(1) The fact that the medical ex-
penses have been assigned to the 
United States and as a result the 
United States has a cause of action in 
federal or state court. All parties will 
be notified that if the insurer pays the 
amount to another party, the United 
States has the right to collect from the 
insurer. 

(2) Demands for third-party torts are 
under the authority of the FMCRA; de-
mands where there is no tortfeasor are 
under the authority of 10 U.S.C. 1095; 
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demands for property loss or damage 
are under the authority of the FCCA. 

(b) Documentation of damages. MTFs 
are required by AR 40–400, Patient Ad-
ministration, chapter 13 to furnish 
complete billing documents to RJAs. 

(1) TRICARE bills are obtained from 
the fiscal intermediary servicing the 
ACO. The amounts are based on the 
amount TRICARE pays and not the 
amount the patient is billed by the pro-
vider. TRICARE bills must be screened 
to insure that the care is incident or 
accident related as the demand is lim-
ited to that amount. 

(2) MTF bills, both outpatient and in-
patient, are obtained from either the 
MTF co-located with the ACO or if an-
other MTF is involved, from that MTF, 
regardless of uniformed service affili-
ation. Outpatient bills include not only 
the cost of the visit but also the cost of 
each procedure, such as x-rays or lab-
oratory tests. Inpatient billing is not 
based on services rendered but on a di-
agnostic group. Charges for profes-
sional inpatient services will be 
itemized the same as outpatient care. 
Charges for prescription services will 
be included. Screening to ensure that 
only incident or accident related care 
is claimed is essential. The cost of am-
bulance services, ground or air, will be 
calculated with MTF assistance and de-
manded. Burial expenses are obtained 
from the local mortuary affairs office 
on DD Form 2063, but will be demanded 
only when the insurance coverage in-
cludes such expenses. 

(3) Lost pay will be obtained from the 
leave or earnings statement or the ac-
tive duty pay chart for the year or 
years in question and will include spe-
cial and incentive pay unless the in-
jured service member did not receive 
either due to the length of time off as-
signed duty. The time off duty will be 
based on the time service members are 
unable to perform duties for which 
they have been trained (their military 
occupational specialty). It will not be 
limited to inpatient time. Time in a 
medical holding or convalescent leave 
will be lost time. 

(4) The amount recoverable for per-
sonal property losses is limited to its 
value at the time of loss. Depreciation 
charts may be used to determine the 
reduction from the value at purchase. 

Replacement value will not be used. 
Both real and personal property dam-
age will be on the value of labor and 
cost of material including the use of 
heavy equipment. When the cost of re-
pairs is greater than $50,000, 10% over-
head will be added. This can be sub-
stantiated using case law and by seek-
ing documentation from the repair fa-
cility. 

(c) Double collections prohibited. When 
the cost of medical care is recoverable 
by the MTF from medical care insur-
ance, both primary and supplemental 
under 10 U.S.C. 1095, an assertion under 
FMCRA will be made, including a de-
mand for lost pay not recoverable out 
of health insurance. While the United 
States is entitled to recover costs of 
medical care from both the injured par-
ties’ medical insurance and from the 
third-party tortfeasor, USARCS policy 
is not to collect twice. RJAs will care-
fully coordinate with the MTF to in-
sure that double collection does not 
occur. Demand for lost pay should be 
enforced as it is not recoverable from 
medical care insurance. 

§ 537.10 Recovery procedures. 
(a) Recovery personnel have three 

means of enforcing recovery following 
initial assertion. 

(1) Referral to litigation pursuant to 
§ 537.11; 

(2) The head of an ACO should re-
quest Chief, Litigation Division, 
OTJAG to have the RJA appointed as a 
Special Assistant United States Attor-
ney when the following criteria are 
met: 

(i) Filing suit is a frequent necessity, 
e.g., insurance companies are refusing 
payment on small claims either by 
raising issues well settled or by regu-
larly reducing the amount of medical 
care as not fair and reasonable; 

(ii) The local U.S. Attorney’s office is 
in favor of such appointment due to his 
previous experience with the RJA and 
the additional burden of affirmative 
claims litigation on his staff; 

(iii) The RJA has at least two years 
experience and is likely to continue in 
the RJA assignment for at least one 
year; and 

(iv) Commander USARCS concurs in 
the appointment and is willing to fur-
nish support. 
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(3) The RJA may request that the at-
torney representing the injured party 
include the amount asserted by the 
United States as part of special dam-
ages. The injured party’s attorney may 
not represent the United States nor 
may the United States pay attorney 
fees as this would be in violation of 5 
U.S.C. 3106. Where indicated, this ar-
rangement should be reduced to writ-
ing. Be mindful that the attorney’s 
duty to the injured party is in conflict 
with the interests of the United States 
where the amount potentially recover-
able is small in comparison to the 
amount asserted by the United States. 
In this event the RJA should pursue re-
covery independently. 

(b) Careful monitoring of all asser-
tions is required to insure timely fol-
low-up resulting in collection or suit 
where indicated. Installation of a sus-
pense system to avoid the expiration of 
the statute of limitations is essential. 
Recommendations to file suit should be 
forwarded by the RJA well prior to the 
expiration of the statute of limita-
tions. Within six months prior to the 
running of the statute of limitations, 
USARCS must be notified of the status 
of the claim or potential claim. Fol-
low-up demands should precede filing 
suit to create a written record of ef-
forts to avoid suit. Personal contact 
with all parties is encouraged. When 
represented, contact the representa-
tive. 

(c) Sources other than vehicle liabil-
ity coverage should be exhausted in 
cases where the amount of the poten-
tial recovery exceeds $50,000 and the 
coverage is small. Coordination with 
USARCS is required. USARCS can ob-
tain expert witnesses for medical mal-
practice cases, product liability cases, 
or other cases in which another 
tortfeasor may be involved. 

§ 537.11 Litigation. 

(a) If a tortfeasor or insurer refuses 
to settle, or if an injured party’s attor-
ney improperly withholds funds, the 
RJA or recovery attorney must con-
sider litigation to protect the interests 
of the United States. Litigation is par-
ticularly appropriate if a particular in-
surer consistently refuses to settle 
claims, or if the government’s interests 

are not adequately represented on a 
claim over $25,000. 

(b) RJAs or recovery attorneys must 
maintain close contact with local U.S. 
Attorney’s Offices to ensure these of-
fices are willing to initiate litigation 
on cases. 

(c) In order to directly initiate or in-
tervene in litigation, an RJA or recov-
ery attorney must prepare a litigation 
report and formally refer the case 
through the Affirmative Claims 
Branch, USARCS, and the Litigation 
Division, OTJAG (as required by AR 27– 
40, chapter 5), to the U.S. Attorney. 
While the RJA or recovery attorney, in 
conjunction with the Litigation Divi-
sion Torts Branch, should attempt to 
have the U.S. Attorney’s Office initiate 
litigation at least six months before 
the expiration of the statute of limita-
tions (SOL), the RJA or recovery attor-
ney may contact USARCS tele-
phonically if SOL problems necessitate 
quick action on a case. The RJA or re-
covery attorney should also contact 
USARCS if a U.S. Attorney is reluc-
tant to pursue an important case. An 
injured party’s attorney may represent 
the government’s interest in litigation 
without any special coordination. 

§ 537.12 Settlement authority. 
(a) Assertions for $50,000 or less—(1) Ap-

proval authority. An RJA or civilian re-
covery attorney, if delegated authority 
by his or her ACO or CPO, may com-
promise a collection on a claim as-
serted for $50,000 or less, unless recov-
ery action is reserved by a command 
claims service. 

(2) Final action authority. (i) An ACO, 
or CPO if delegated authority by its 
ACO, may terminate collection action 
on a claim asserted for $50,000 or less, 
unless action is reserved by a command 
claims service. 

(ii) The foregoing authorities may 
waive a claim asserted for $50,000 or 
less where undue hardship exists. 

(iii) Determination of amount. The 
amount of $50,000 is determined total-
ing the amounts for medical care, lost 
military wages, lost earnings or gov-
ernment property damage arising from 
the same claims incident. 

(b) Assertions over $50,000. USARCS re-
tains final authority over assertions 
over $50,000. By use of the mirror file 
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system and through a dialogue between 
USARCS and the field during the 
course of the assertion, USARCS will 
decide whether it or the RJA or civil-
ian recovery attorney will conduct the 
negotiations. To help it decide, the 
RJA or civilian recovery attorney will 
forward a memorandum for either med-
ical or property recovery approval, in 
the format of the samples posted at the 
USARCS Web site (for the address see 
the Note to § 537.1). USARCS may 
waive the requirement to submit a 
memorandum. 

(c) Appeals—(1) Assertion for $50,000 or 
less. Where the assertion is made by an 
RJA or civilian recovery attorney, the 
appeal will be determined by the SJA, 
the medical center judge advocate, or 
head of the ACO or CPO. Otherwise, the 
appeal will be determined by the Com-
mander USARCS. 

(2) Assertion over $50,000. Where the 
assertion is made by a Claims Judge 
Advocate or claims attorney, the ap-
peal will be determined by the Com-
mander USARCS. 

(d) Compromise or waiver. Any asser-
tion may be compromised, waived or 
terminated in whole or in part, if for 
example: 

(1) The cost to collect does not jus-
tify the cost of enforcement. 

(2) There is evidence of fraud or mis-
representation. 

(3) The U.S. cannot locate the 
tortfeasor. 

(4) Legal merit has not been substan-
tiated. 

(5) The statute of limitations has run 
and the debtor refuses to pay. 

(6) Collection of all or part of the 
amount of funds demanded would cre-
ate inequity. The following criteria 
apply: 

(i) Detailed information on what 
funds are available for recovery. 

(ii) Reasonable value of the injured 
party’s claim for permanent injury, 
pain and suffering, decreased earning 
power, and any other special damages. 

(iii) Military, Department of Vet-
erans Affairs, Social Security dis-
ability, and any other government ben-
efits accruing to the injured party. 

(iv) Probability and amount of future 
medical expenses of the government 
and the injured party. 

(v) Present and prospective assets, 
income, and obligations of the injured 
party and those dependent on him or 
her. 

(vi) The financial condition of the 
debtor. 

(vii) The degree and nature of con-
tributory negligence on the part of the 
injured party in causing his injury or 
death. 

(viii) The percentage of attorney’s 
fees that his attorney is willing to re-
duce. 

(ix) The willingness of the tortfeasor 
to enter into an installment agree-
ment. 

(e) Releases. The RJA or recovery at-
torney may execute a release for af-
firmative claims in the pre-litigation 
stage acknowledging that the govern-
ment has received payment in full of 
the amount asserted or the com-
promised amount agreed upon, or the 
final installment payment. The format 
of the release should be similar to the 
sample posted at the USARCS Web site 
(for the address see the Note to § 537.1). 
However, the RJA or recovery attorney 
may not execute either an indemnity 
agreement or a release which preju-
dices the government’s right to recover 
on other claims arising out of the same 
incident without the approval of 
USARCS. In addition, the RJA or re-
covery attorney may not execute a re-
lease that purports to release any 
claim that the injured party may have 
other than for medical care furnished 
or to be furnished by the United 
States. The RJA or recovery attorney 
will not execute a release if the govern-
ment’s claim is waived or terminated. 

§ 537.13 Enforcement of assertions. 
Meritorious assertions that do not 

result in collections should be enforced 
as follows: 

(a) Where the debtor is a business or 
corporation otherwise financially capa-
ble the RJA or equivalent should for-
ward a recommendation to bring suit 
or intervene in an existing suit regard-
less of the amount of the debt. As au-
thorized by 28 U.S.C. 3011, the demand 
amount in the complaint shall include 
an additional 10% of the original 
claimed amount, to cover the adminis-
trative costs of processing and han-
dling the enforcement of the debt. 
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(b) Where the debtor is an individual 
rather than a business, an asset deter-
mination should be made both as to ex-
isting assets or prospective earnings. If 
the injured party’s attorney has made 
an assets search which is reliable, re-
view the search before requesting a 
new one. Such a search can be paid for 
out of existing collections. 

(1) If the debtor has assets refer to 
USARCS for transfer to a debt collec-
tion contractor or an agency debt col-
lection center as determined by 
USARCS. 

(2) If the debtor has no assets, but 
prospective future earnings, RJA may 
seek a confession of judgment and 
maintain contact with the debtor for 
future collection where authorized by 
state law and filing of suit is not re-
quired. If the amount is less then 
$5,000, enter into an installment pay-
ment arrangement. 

§ 537.14 Depositing of collections. 
(a) Depositing property damage recov-

ery—(1) Machines, supplies, watercraft, 
aircraft, vehicles other than General Serv-
ices Administration-owned. Recovered 
money must be deposited into the Gen-
eral Treasury Account 21R3019. This 
account remains the same every fiscal 
year. It was established in accordance 
with 31 U.S.C. 3302(b) and by Comp-
troller General decision B–205508, 64 
Comp. Gen. 431. 

(2) Real property. Collection for dam-
age to real property must be deposited 
into an escrow account on behalf of the 
installation or activity at which the 
loss occurred. This escrow account 
must be set up at the request of the 
command claims service, ACO or CPO 
with the local finance office or re-
source management office with respon-
sibility for department of engineering 
and housing or department of public 
works funds. The escrow account must 
be set up and managed by the depart-
ment of engineering and housing or the 
department of public works to (1) tem-
porarily hold deposits, and (2) to ‘‘roll 
over’’ deposits each fiscal year in order 
to avoid reversion of these deposits to 
the General Treasury at the end of 
each fiscal year. If the escrow account 
is not set up and managed in this man-
ner it is operating in violation of 10 
U.S.C. 2782. 

(3) NAFI property. The Risk Manage-
ment Program (RIMP) often reim-
burses local NAFIs for property loss or 
damage to facilitate return of equip-
ment to daily use. When money is re-
covered from tortfeasors and their in-
surance carriers contact the NAFI in-
volved for instructions on the current 
procedures as to where the recovered 
money is to be forwarded and depos-
ited. 

(4) Army Stock Fund or Defense Busi-
ness Operations Fund property. Monies 
recovered for damage to property be-
longing to one of these funds will be re-
turned to that fund unless the fund has 
charged the cost of repair or replace-
ment to an appropriated fund account. 
The Defense Business Operations Fund 
replaced the Army Industrial Fund. 

(5) Government housing in cases of 
abuse or neglect by soldiers or families. 
Monies recovered for damage to gov-
ernment housing caused by a soldier’s 
abuse or negligence (or by a soldier’s 
family member or guest of the soldier) 
will be deposited into that installa-
tion’s family housing operations and 
maintenance (O&M) account. 

(6) Government housing in cases of neg-
ligence by nonresidents. Government 
housing caused by the negligence of a 
nonresident must be asserted against 
the nonresident directly or through 
his/her insurer. Settlement checks 
must be deposited into the real prop-
erty escrow account in accordance with 
10 U.S.C. 2782. 

(b) Depositing recovery of pay provided 
to a soldier while incapacitated. Monies 
recovered for the costs of pay provided 
to a soldier injured by the tortious acts 
of another shall be credited to the local 
O&M account that supports the com-
mand, activity, or other unit to which 
the soldier was assigned at the time of 
the injury. 

(c) Depositing medical care recovery— 
(1) To a medical treatment facility ac-
count. Continental U.S. (CONUS) and 
outside the continental U.S. (OCONUS) 
claims offices, and command claims 
services, will deposit money recovered 
from an automobile insurer for medical 
care provided, paid for by, in or 
through an MTF to the O&M account 
of the Army, Navy, or Air Force MTF 
that provided the care. CONUS and 
OCONUS claims offices, and command 
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claims services, will deposit money re-
covered from any payor, under any pro-
vision of law, for medical care provided 
or paid for by, in or through an MTF 
into the MTF’s O&M account. 

(2) Deposits when TRICARE paid di-
rectly for treatment. The account in 
which to deposit affirmative claims re-
coveries when TRICARE has paid di-
rectly for the medical treatment is a 
Defense Health Program (DHP) ac-
count for reallocation to the services. 
This replaces the general treasury mis-
cellaneous receipts account published 
in AR 37–100 (obsolete). Deposit to 
TRICARE using this new account for 
recoveries pending deposit, and recov-
eries for any claim settled on or after 
October 1, 2002. Retroactive claims de-
positing is not necessary. 

(3) Apportionment of medical care re-
covery between accounts. Claims offices 
will often have to apportion recovered 
money among different accounts. 

(i) Apportioning money between ac-
counts. If care was provided by an MTF 
and paid for by or through the MTF 
and/or directly by TRICARE and/or a 
unit account for military lost wages if 
any, and the amount recovered is less 
than the amount asserted, deposit a 
prorated amount of money into each 
TRICARE account. 

(ii) Apportioning money between two or 
more medical treatment facility accounts. 
If care was provided by two or more 
MTFs and the claims office recovers 
less than the amount asserted, the 
claims office should give each MTF a 
pro rata share of the money recovered. 
For example, if MTF one provided 
$2,000 worth of care and MTF two pro-
vided $1,000 worth of care, the claims 
office will deposit $800 of a $1,200 recov-
ery to MTF one’s account and the re-
maining $400 to MTF two’s account. 
Similarly, if the claims office recovers 
an amount less than that asserted for 
medical care expenses and costs of pay 
provided, the claims office should give 
a pro rata share of the money recov-
ered to both the MTF and the appro-
priation account that supports the in-
jured soldier’s unit. 

(d) Fiscal integrity. Field claims of-
fices must reconcile the property dam-
age and medical care recovery ac-
counts with their servicing defense ac-
counting office. Field claims offices 

must ensure that their deposits have 
been credited to the proper accounts 
and that these accounts have not been 
improperly charged. All accounts must 
be reconciled at the end of the fiscal 
year. 

§ 537.15 Statutory authority for mari-
time claims and claims involving 
civil works of a maritime nature. 

(a) The Army Maritime Claims Settle-
ment Act. The sections pertinent to 
maritime affirmative claims are set 
out at 10 U.S.C. 4803–4804. 

(b) The Rivers and Harbors Act. The 
section of the Act pertinent to affirma-
tive claims involving civil works of a 
maritime nature is set out at 33 U.S.C. 
408. 

§ 537.16 Scope for maritime claims. 

The Army Maritime Claims Settle-
ment Act (10 U.S.C. 4803–4804) applies 
worldwide and includes claims that 
arise on high seas or within the terri-
torial waters of a foreign country. 

(a) 10 U.S.C. 4803 provides for agency 
settlement or compromise of claims for 
damage to: 

(1) DA-accountable properties of a 
kind that are within the federal mari-
time jurisdiction. 

(2) Property under the DA’s jurisdic-
tion or DA property damaged by a ves-
sel or floating object. 

(b) 10 U.S.C. 4804 provides for the set-
tlement or compromise of claims in 
any amount for salvage services (in-
cluding contract salvage and towage) 
performed by the DA. Claims for sal-
vage services are based upon labor cost, 
per diem rates for the use of salvage 
vessels and other equipment, and re-
pair or replacement costs for materials 
and equipment damaged or lost during 
the salvage operation. The sum 
claimed is usually intended to com-
pensate the United States for oper-
ational costs only, reserving, however, 
the government’s right to assert a 
claim on a salvage bonus basis in ac-
cordance with commercial practice. 

(c) The United States has three years 
from the date a maritime claim ac-
crues under this section to file suit 
against the responsible party or par-
ties. 
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§ 537.17 Scope for civil works claims of 
maritime nature. 

Under the River and Harbors Act (33 
U.S.C. 408), the United States has the 
right to recover fines, penalties, for-
feitures and other special remedies in 
addition to compensation for damage 
to civil works structures such as a lock 
or dam. However, claims arising under 
10 U.S.C. 4804 are limited to recovery of 
actual damage to Corps of Engineers 
(COE) civil works structures. 

§ 537.18 Settlement authority for mari-
time claims. 

(a) The Secretary of the Army, the 
Army General Counsel as designee of 
the Secretary, or other designee of the 
Secretary may compromise an affirma-
tive claim brought by the United 
States in any amount. A claim settled 
or compromised in a net amount ex-
ceeding $500,000 will be investigated 
and processed and, if approved by the 
Secretary of the Army or his or her 
designee, certified to Congress for final 
approval. 

(b) TJAG, TAJAG, the Commander 
USARCS, the Chief Counsel COE, or Di-
vision or District Counsel Offices may 
settle or compromise and receive pay-
ment on a claim by the United States 
under this part if the amount to be re-
ceived does not exceed $100,000. These 
authorities may also terminate collec-
tion of claims for the convenience of 
the government in accordance with the 
standards specified by the DOJ. 

(c) An SJA or a chief of a command 
claims service and heads of ACOs may 
receive payment for the full amount of 
a claim not exceeding $100,000, or com-
promise any claim in which the 
amount to be recovered does not exceed 
$50,000 and the amount claimed does 
not exceed $100,000. 

(d) Any money collected under this 
authority shall be deposited into the 
U.S. General Treasury, except that 
money collected on civil works claims 
in favor of the United States pursuant 
to 33 U.S.C. 408 ‘‘shall be placed to the 
credit of the appropriation for the im-
provement of the harbor or waterway 
in which the damage occurred * * *’’ 
(33 U.S.C. 412; 33 U.S.C. 571). 

§ 537.19 Demands arising from mari-
time claims. 

(a) It is essential that Army claims 
personnel demand payment, or notify 
the party involved of the Army’s inten-
tion to make such demands, as soon as 
possible following receipt of informa-
tion of damage to Army property 
where the party’s legal liability to re-
spond exists or might exist. Except as 
provided below pertaining to admiralty 
claims and claims for damage to civil 
works in favor of the United States 
pursuant to 33 U.S.C. 408, copies of the 
initial demand or written notice of in-
tention to issue a demand letter, as 
well as copies of subsequent cor-
respondence, will be provided promptly 
to the Commander USARCS, who will 
monitor the progress of such claims. 

(b) Subject to limitation of settle-
ment authority, demands for admiralty 
claims and civil works damages in 
favor of the United States pursuant to 
33 U.S.C. 408 may be asserted, regard-
less of amount, by the Chief Counsel 
COE, or his designees in COE Division 
or District Counsel offices. 

(c) Where, in response to any de-
mand, a respondent denies liability, 
fails to respond within a reasonable pe-
riod, or offers a compromise settle-
ment, the file will be promptly for-
warded to the Commander USARCS, 
except in those cases in which a pro-
posed compromise settlement is 
deemed acceptable and the claim is 
otherwise within the authority dele-
gated in § 537.18 of this part. Files for 
admiralty claims and civil works 
claims in favor of the United States 
pursuant to 33 U.S.C. 408 will be 
promptly forwarded to the United 
States Department of Justice. 

§ 537.20 Certification to Congress. 

Admiralty claims, including claims 
for damage to civil works in favor of 
the United States pursuant to 33 U.S.C. 
408, proposed for settlement or com-
promise in a net amount exceeding 
$100,000 will be submitted through the 
Commander USARCS to the Secretary 
of the Army for approval and if in ex-
cess of $500,000 for certification to Con-
gress for final approval. 
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