AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Pt. 536

relating to military administration,
subject to the conditions indicated in
paragraph (b)(1) of this section.

(c) Interpreters. An interpreter ap-
pointed under the Uniform Code of
Military Justice, Article 28 (10 U.S.C.
828), is entitled for his services as such
to the allowances prescribed for wit-
nesses (§534.3).

(d) Furnishing copies of official records
or documents. The fees provided by the
local laws may be paid to the proper of-
ficials for furnishing such certified cop-
ies of public records or documents and
expenses in connection with the pro-
curement of photostatic copies, photo-
graphs, and negatives as are required
by the court.

(e) Attendance upon civil courts—(1)
Cases involving performance of official
duties. A military member on active
duty or a civilian in Government em-
ploy appearing on behalf of the United
States in cases arising out of the per-
formance of their official duties is enti-
tled to transportation and per diem as
prescribed in §534.3(a)(1) and (b)(1).
Payment may be made by Department
of the Army finance and accounting of-
ficers and will be charged to Depart-
ment of the Army appropriations avail-
able for travel expenses of military
personnel and civilian employees.

(2) Cases involving other than perform-
ance of official duties. A military mem-
ber on active duty or a civilian in Gov-
ernment employ appearing on behalf of
the United States in cases involving
other than the performance of their of-
ficial duties is entitled to transpor-
tation or transportation allowances
and per diem as may be prescribed by
The Attorney General. The subpoena or
letter requesting attendance will speci-
fy the rates payable and will cite the
appropriation chargeable. Payment
may be made by a Department of the
Army finance and accounting officer
and reimbursement obtained from the
Department of Justice.

(3) Cases in which civilians not in Gov-
ernment employ are called as witnesses.
Payments to civilians out of Govern-
ment employ will not be made by De-
partment of the Army finance and ac-
counting officers. Such payments will
be made by the Department of Justice.
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SOURCE: 71 FR 69360, Nov. 30, 2006, unless
otherwise noted.

Subpart A—The Army Claims
System

§536.1 Purpose of the Army Claims
System.

This part sets forth policies and pro-
cedures that govern the investigating,
processing, and settling of claims
against, and in favor of, the United
States under the authority conferred
by statutes, regulations, international
and interagency agreements, and De-
partment of Defense Directives
(DODDs). It is intended to ensure that
claims are investigated properly and
adjudicated according to applicable
law, and valid recoveries and affirma-
tive claims are pursued against car-
riers, third-party insurers, and
tortfeasors.

§536.2 Claims authorities.

(a) General. Claims cognizable under
the following list of statutes and au-
thorities are processed and settled
under DA Pam 27-162 and this part. All
of these materials may be viewed on

the USARCS Web site, hittps:/
www.jagenet.army.mil/85256 F33005C2B92/
(JAGCNETDocID)/

HOME?OPENDOCUMENT. Select the
link ‘“‘Claims Resources.”

(1) Tort claims. (i) The Military
Claims Act (MCA), 10 United States
Code (U.S.C.) 2733 (see subpart C of this
part). The ‘‘incident-to-service’ provi-
sion, applicable to both military and
civilian personnel of the Department of
Defense, is contained in the MCA.

(ii) The Gonzales Act, 10 U.S.C. 1089.
This act permits individual suits
against health care providers for cer-
tain torts (see §536.80).

(iii) Certain suits arising out of legal
malpractice, 10 U.S.C. 1054, discussed at
§536.81 and at DA Pam 27-162, para-
graph 2-62f.

(iv) The Federal Tort Claims Act
(FTCA), 28 U.S.C. 1291, 1402, 2401-2402,
2411-2412, and 2671-2680 (see subpart D
of this part). The Westfall Act, 28
U.S.C. 2679, an integral part of the
FTCA, provides absolute immunity
from individual suit for common law
torts for employees of the United
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States acting within the scope of their
employment.

(A) The legislative history of the
FTCA.

(B) Regulations of the Attorney Gen-
eral implementing the Federal Tort
Claims Act, 28 CFR part 14.

(C) An appendix to 28 CFR part 14
sets forth certain delegations of settle-
ment authority to the Secretary of
Veterans Affairs, the Postmaster Gen-
eral, the Secretary of Defense, the Sec-
retary of Transportation, and the Sec-
retary of Health and Human Services.

(v) The Non-Scope Claims Act
(NSCA), 10 U.S.C. 2737 (see subpart E of
this part).

(vi) The National Guard Claims Act
(NGCA), 32 U.S.C. 715 (see subpart F of
this part).

(vii) Claims under International
Agreements or the Foreign Claims Act.

(A) International Agreements Claims
Act (IACA), 10 U.S.C. 2734a and 2734b.

(B) Foreign Claims Act (FCA), 10
U.S.C. 2734 (see subpart J of this part).

(viii) The Army Maritime Claims
Settlement Act (AMCSA), 10 U.S.C.
4801, 4802 and 4806. Affirmative claims
under the AMCSA are processed under
10 U.S.C. 4803 and 4804 (see §537.16 of
this chapter).

(ix) Admiralty Extension Act (AEA),
46 U.S.C. app. 740 (see subpart H of this
part).

(x) Claims against nonappropriated
fund (NAF) activities and the risk
management program (RIMP) (see sub-
part K of this part), processed under
Army Regulation (AR) 215-1 and AR
608-10.

(xi) Claims by the U.S. Postal Service
for losses or shortages in postal ac-
counts caused by unbonded Army per-
sonnel (39 U.S.C. 411 and Department of
Defense (DOD) Manual 4525.6-M).

(2) Personnel claims (subpart I of this
part and AR 27-20, chapter 11).

(i) The Personnel Claims Act (PCA),
31 U.S.C. 3721 (see AR 27-20, chapter 11).

(ii) Redress of injuries to personal
property, Uniform Code of Military
Justice (UCMJ), Article 139, 10 U.S.C.
939 (see subpart I of this part).

(3) Affirmative claims (32 CFR part 537).

(i) The Federal Claims Collection Act
(FCCA), 31 U.S.C. 3711-3720E.

(ii) The Federal Medical Care Recov-
ery Act (FMCRA), 42 U.S.C. 2651-2653.
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(iii) Collection from third-party pay-
ers of reasonable costs of healthcare
services, 10 U.S.C. 1095.

(b) Fund source authority for claims
under Title 10 statutes. 10 U.S.C. 2736, ad-
vance payments for certain property
claims (see §536.71).

(¢c) Fund source authority for tort
claims paid by Financial Management
Service (FMS). 31 U.S.C. 1304, provides
authority for judgments, awards and
compromise settlements.

(d) Additional authorities under Title
10. (1) 10 U.S.C. 2735, establishes that
settlements (or ‘‘actions’) under the
Title 10 claims processing statutes are
final and conclusive.

(2) 10 U.S.C. 2731, provides a defini-
tion of the word ‘‘settle.”

(e) Related remedies statutes. The
Army frequently receives claims or in-
quiries that are not cognizable under
the statutory and other authorities ad-
ministered by the U.S. Army under
this publication and DA Pam 27-162.
Every effort should be made to refer
the claim or inquiry to the proper au-
thority following the guidance in
§536.34 or §536.36. (See also the cor-
responding paragraphs 2-15 and 2-17, re-
spectively, in DA Pam 27-162). Some
authorities for related remedies are
used more frequently than others.
Where an authority for a related rem-
edy 1is frequently used, it is listed
below and is posted on the USARCS
Web site (for the address see §536.2(a)).

(1) Tucker Act, 28 U.S.C. 1346, pro-
vides exclusive jurisdiction in the
Court of Federal Claims over causes of
actions alleging property loss caused
by a Fifth Amendment ‘‘taking.”

(2) Maritime authority statutes, Pub-
lic Vessels Act (PVA), 46 U.S.C. app.
781-790, Suits in Admiralty Act (SIAA),
46 U.S.C. app. 741-752, and the Rivers
and Harbors Act, 33 U.S.C. 408 and 412.

(3) Federal Employees Compensation
Act (FECA), two excerpts: 5 U.S.C. 8116
and 8140, providing guidance on per-
sonal injury and death claims by civil-
ian employees arising within the scope
of their employment (see DA Pam 27—
162, paragraph 2-15b) and information
on certain claims by Reserve Officers
Training Corps (ROTC) cadets, respec-
tively, (see DA Pam 27-162, paragraph
2-17d(2)).
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(4) Longshore and Harbor Workers
Compensation Act (LHWCA), 33 U.S.C.
901-950.

(5) Claims for consequential property
damage by civilian employees may
only be considered in the Court of Fed-
eral Claims pursuant to 28 U.S.C. 1491.

(f) Additional materials. There are
some additional authoritative mate-
rials for the processing of claims, most-
ly of an administrative nature. For a
complete listing of all of the supple-
mentary materials relevant to claims
processing under this publication and
DA Pam 27-162 see appendix B of DA
Pam 27-162.

(g) Conflict of authorities. Where a
conflict exists between a general provi-
sion of this publication and a specific
provision found in one of this publica-
tion’s subparts implementing a specific
statute, the specific provision, as set
forth in the statute, will control.

§536.3 Command and organizational
relationships.

(a) The Secretary of the Army. The
Secretary of the Army (SA) heads the
Army Claims System and acts on cer-
tain claims appeals directly or through
a designee.

(b) The Judge Advocate General. The
SA has delegated authority to The
Judge Advocate General (TJAG) to as-
sign areas of responsibility and des-
ignate functional responsibility for
claims purposes. TJAG has delegated
authority to the Commander USARCS
to carry out the responsibilities as-
signed in §536.7 and as otherwise law-
fully delegable.

(c) U.S. Army Claims Service. USARCS,
a command and component of the Of-
fice of TJAG, is the agency through
which the SA and TJAG discharge
their responsibilities for the adminis-
trative settlement of claims worldwide
(see AR 10-72). USARCS’ mailing ad-
dress is: U.S. Army Claims Service,
4411 Llewellyn Ave., Fort George G.
Meade, MD 20755-5360, Commercial:
(301) 677-7009.

(d) Command claims services. (1) Com-
mand claims services exercise general
supervisory authority over claims mat-
ters arising within their assigned areas
of operation. Command claims services
will:
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(i) Effectively control and supervise
the investigation of potentially com-
pensable events (PCEs) occurring with-
in the command’s geographic area of
responsibility, in other areas for which
the command is assigned claims re-
sponsibility, and during the course of
the command’s operations.

(ii) Provide services for the proc-
essing and settlement of claims for and
against the United States.

(2) The Commander USARCS, may
delegate authority to establish a com-
mand claims service to the commander
of a major overseas command or other
commands that include areas outside
the United States, its territories and
possessions.

(i) When a large deployment occurs,
the Commander USARCS, may des-
ignate a command claims service for a
limited time or purpose, such as for the
duration of an operation and for the
time necessary to accomplish the mis-
sion. The appropriate major Army
command (MACOM) will assist the
Commander USARCS, in obtaining re-
sources and personnel for the mission.

(ii) In coordination with the Com-
mander USARCS, the MACOM will des-
ignate the area of responsibility for
each new command claims service.

(3) A command claims service may be
a separate organization with a des-
ignated commander or chief. If it is
part of the command’s Office of the
Staff Judge Advocate (SJA), the SJA
will also be the chief of the command
claims service, however, the SJA may
designate a field grade officer as chief
of the service.

(e) Area claims offices. The following
may be designated as area claims of-
fices (ACOs):

(1) An office under the supervision of
the senior judge advocate (JA) of each
command or organization so designated
by the Commander USARCS. The sen-
ior JA is the head of the ACO.

(2) An office under supervision of the
senior JA of each command in the area
of responsibility of a command claims
service so designated by the chief of
that service after coordination with
the Commander USARCS. The senior
JA is the head of the ACO.

(3) The office of counsel of each U.S.
Army Corps of Engineers (COE) district
within the United States and such
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other COE commands or agencies as
designated by the Commander
USARCS, with concurrence of the Chief
Counsel, Office of the Chief of Engi-
neers, for all claims generated within
such districts, commands or agencies.
The district counsel or the attorney in
charge of the command’s or agency’s
legal office is the head of the ACO.

(f) Claims processing offices. Claims
processing offices (CPOs) are normally
small legal offices or ACO subordinate
elements, designated by the Com-
mander USARCS, a command claims
service or an ACO. These offices are es-
tablished for the investigation of all
actual and potential claims arising
within their jurisdiction, on either an
area, command or agency basis. There
are four types of claims processing of-
fices (see §536.10):

(1) Claims processing offices without
approval authority.

(2) Claims processing offices with ap-
proval authority.

(3) Medical claims processing offices.

(4) Special claims processing offices.

(g) Limitations on delegation of author-
ity under any subpart. (1) The Com-
mander TUSARCS, commanders or
chiefs of command claims services, or
the heads of ACOs or CPOs with ap-
proval authority may delegate, in writ-
ing, all or any portion of their mone-
tary approval authority to subordinate
JAs or claims attorneys in their serv-
ices or offices.

(2) The authority to act upon appeals
or requests for reconsideration, to deny
claims (including disapprovals based on
substantial fraud), to grant waivers of
maximum amounts allowable, or to
make final offers will not be delegated
except that the Commander USARCS
may delegate this authority to
USARCS Division Chiefs.

(3) CPOs will provide copies of all del-
egations affecting them to the ACO
and, if so directed, to command claims
services.

§536.4 Designation of claims attor-
neys.
(a) Who may designate. The Com-

mander USARCS, the senior JA of a
command having a command claims
service, the chief of a command claims
service, the head of an ACO, or the
Chief Counsel of a COE District, may
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designate a qualified attorney other
than a JA as a claims attorney. The
head of an ACO may designate a claims
attorney to act as a CPO with approval
authority.

(b) Eligibility. To qualify as a claims
attorney, an individual must be a civil-
ian employee of the Department of the
Army (DA) or DOD, a member of the
bar of a state, the District of Columbia,
or a jurisdiction where U.S. federal law
applies, serving in the grade of GS-11
or above, and performing primary du-
ties as a legal adviser.

§536.5 The Judge Advocate General.

TJAG has worldwide Army Staff re-
sponsibility for administrative settle-
ment of claims by and against the U.S.
government, generated by employees of
the U.S. Army and DOD components
other than the Departments of the
Navy and Air Force. Where the Army
has single-service responsibility, TTAG
has responsibility for the Army. See
DODD 5515.9. Certain claims respon-
sibilities of TJAG are exercised by The
Assistant Judge Advocate General
(TAJAG) as set forth in this part and
directed by TJAG.

§536.6 The Army claims mission.

(a) Promptly investigate potential
claims incidents with a view to deter-
mining the degree of the Army’s expo-
sure to liability, the damage potential,
and when the third party is at fault,
whether the Army should take action
to collect for medical expenses, lost
wages and property damage.

(b) Efficiently and expeditiously dis-
pose of claims against the U.S. by fair-
ly settling meritorious claims at the
lowest level within the claims system
commensurate with monetary jurisdic-
tion delegated, or by denying non-meri-
torious claims.

(c) Develop a system that has a high
level of proficiency, so that litigation
and appeals can be avoided or kept to a
minimum.

§536.7 Responsibilities of the Com-

mander USARCS.
The Commander USARCS shall:

(a) Supervise and inspect claims ac-
tivities worldwide.
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(b) Formulate and implement claims
policies and uniform standards for
claims office operations.

(c) Investigate, process and settle
claims beyond field office monetary au-
thority and consider appeals and re-
quests for reconsideration on claims
denied by the field offices.

(d) Supervise the investigation, proc-
essing, and settlement of claims
against, and in favor of, the United
States under the statutes and regula-
tions listed in §536.2 and pursuant to
other appropriate statutes, regula-
tions, and authorizations.

(e) Designate ACOs, CPOs, and claims
attorneys within DA and DOD compo-
nents other than the Departments of
the Navy and Air Force, subject to con-
currence of the commander concerned.

(f) Designate continental TUnited
States (CONUS) geographic areas of
claims responsibility.

(g) Recommend action to be taken by
the SA, TJAG or the U.S. Attorney
General, as appropriate, on claims in
excess of $25,000 or the threshold
amount then current under the FTCA,
on claims in excess of $100,000 or the
threshold amount then current under
the FCA, the MCA, the NGCA, AMCSA,
FCCA and FMRCA and on other claims
that have been appealed. Direct com-
munication with Department of Jus-
tice (DOJ) and the SA’s designee is au-
thorized.

(h) Operate the ‘‘receiving State of-
fice”” for claims arising in the United
States, its territories, commonwealths
and possessions cognizable under Arti-
cle VIII of the North Atlantic Treaty
Organization (NATO) Status of Forces
Agreement (SOFA), Partnership for
Peace (PFP) SOFA, Article XVI of the
Singapore SOFA, and other SOFAs
which have reciprocal claims provi-
sions as delegated by TJAG, as imple-
mented by 10 U.S.C. 2734a and 2734b
(subpart G of this part).

(i) Settle claims of the U.S. Postal
Service for reimbursement under 39
U.S.C. 411 (see DOD Manual 4525.6-M).

(j) Settle claims against carriers,
warehouse firms, insurers, and other
third parties for loss of, or damage to,
personal property of DA or DOD sol-
diers or civilians incurred while the
goods are in storage or in transit at
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government expense (AR 27-20, chapter
11).

(k) Formulate and recommend legis-
lation for Congressional enactment of
new statutes and the amendment of ex-
isting statutes considered essential for
the orderly and expeditious adminis-
trative settlement of noncontractual
claims.

(1) Perform post-settlement review of
claims.

(m) Prepare, justify, and defend esti-
mates of budgetary requirements and
administer the Army claims budget.

(n) Maintain permanent records of
claims for which TJAG is responsible.

(0) Assist in developing disaster and
maneuver claims plans designed to im-
plement the responsibilities set forth
in §536.9(a)(12).

(p) Develop and maintain plans for a
disaster or civil disturbance in those
geographic areas that are not under
the jurisdiction of an area claims au-
thority and in which the Army has sin-
gle-service responsibility or in which
the Army is likely to be the predomi-
nant Armed Force.

(q) Take initial action, as appro-
priate, on claims arising in emergency
situations.

(r) Provide assistance as available or
take appropriate action to ensure that
command claims services and ACOs are
carrying out their responsibilities as
set forth in §§536.8 and 536.9, including
claims assistance visits.

(s) Serve as proponent for the data-
base management systems for torts,
personnel and affirmative claims and
provide standard automated claims
data management programs for world-
wide use.

(t) Ensure proper training of claims
personnel.

(u) Coordinate claims activities with
the Air Force, Navy, Marine Corps, and
other DOD agencies to ensure a con-
sistent and efficient joint service
claims program.

(v) Investigate, process and settle,
and supervise the field office investiga-
tion and processing of, medical mal-
practice claims arising in Army med-
ical centers within the United States;
provide medical claims judge advocates
(MCJAs), medical claims attorneys,
and medical claims investigators as-
signed to such medical centers with
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technical guidance and direction on
such claims.

(w) Coordinate support with the U.S.
Army Medical Command (MEDCOM) on
matters relating to medical mal-
practice claims.

(x) Issue an accounting classification
to all properly designated claims set-
tlement and approval authorities.

(y) Perform the investigation, proc-
essing, and settlement of claims aris-
ing in areas outside command claims
service areas of operation.

(z) Maintain continuous worldwide
deployment and operational capability
to furnish claims advice to any legal
office or command throughout the
world. When authorized by the chain of
command or competent authority,
issue such claims advice or services, in-
cluding establishing a claims system
within a foreign country, interpreting
claims aspects of international agree-
ments, and processing claims arising
from Army involvement in civil dis-
turbances, chemical accidents under
the Chemical Energy Stockpile Pro-
gram, other man-made or natural dis-
asters, and other claims designated by
competent authority.

(aa) Upon receiving both the appro-
priate authority’s directive or order
and full fiscal authorization, disburse
the funds necessary to administer civil-
ian evacuation, relocation, and similar
initial response efforts in response to a
chemical disaster arising at an Army
facility.

(bb) Respond to all inquiries from the
President, members of Congress, mili-
tary officials, and the general public on
claims within USARCS’ responsibility.

(cc) Serve as the proponent for this
publication and DA Pam 27-162, both of
which set forth guidance on personnel,
tort, disaster and affirmative claims,
as well as claims management and ad-
ministration.

(dd) Provide supervision for the
Army’s affirmative claims and carrier
recovery programs, as well as other
methods for recovering legal debts.

(ee) Provide support for the overseas
environmental claims program as des-
ignated by the DA.

(ff) Execute other claims missions as
designated by DOD, DA, TJAG and
other competent authority.
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(gg) Appoint Foreign Claims Com-
missions outside Command Claims
Services’ geographic areas of responsi-
bility.

(hh) Budget for and fund claims in-
vestigations and activities; such as per
diem and transportation of claims per-
sonnel, claimants and witnesses; inde-
pendent medical examinations; ap-
praisals; independent expert opinions;
long distance telephone calls; record-
ing and photographic equipment; use of
express mail or couriers; and other nec-
essary expenses.

§536.8 Responsibilities and operations
of command claims services.

(a) Chiefs of command claims services.
Chiefs of command claims services
shall:

(1) Exercise claims settlement au-
thority as specified in this part, includ-
ing appellate authority where so dele-
gated.

(2) Supervise the investigation, proc-
essing, and settlement of claims
against, and in favor of the United
States under the statutes and regula-
tions listed in §536.2, and pursuant to
other appropriate statutes, regula-
tions, and authorizations.

(3) Designate and grant claims settle-
ment authority to ACOs. A grant of
such authority will not be effective
until coordinated with the Commander
USARCS, and assigned an office code.
However, the chief of a command
claims service may redesignate a CPO
that already has an assigned office
code as an ACO without coordination
with the Commander USARCS. The
Commander USARCS will be informed
of such a designation.

(4) Designate and grant claims ap-
proval authority to CPOs. Only CPOs
staffed with a claims judge advocate
(CJA) or claims attorney may be grant-
ed approval authority. A grant of such
authority will not be effective until co-
ordinated with the Commander
USARCS, and assigned an office code.

(5) Train claims personnel and mon-
itor their operations and ongoing
claims administration. Conduct a
training course annually.

(6) Implement pertinent claims poli-
cies.

(7) Prepare and publish command
claims directives.
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(8) Administer the command claims
expenditure allowance, providing nec-
essary data, estimates, and reports to
USARCS on a regular basis.

(9) Perform the responsibilities of an
ACO (see §536.9), as applicable, ensure
that SOFA claims are investigated
properly and timely filed with the re-
ceiving State and adequately funded.

(10) Serve as the TUnited States
“‘sending State office,” if so des-
ignated, when operating in an area cov-
ered by a SOFA.

(11) Supervise and provide technical
assistance to subordinate ACOs within
the command claims service’s geo-
graphic area of responsibility.

(12) Appoint FCCs.

(b) Operations of command claims serv-
ices. The SJA of the command shall su-
pervise the command claims service.
The command SJA may designate a
field grade JA as the chief of the serv-
ice. An adequate number of qualified
claims personnel shall be assigned to
ensure that claims are promptly inves-
tigated and acted upon. With the con-
currence of the Commander USARCS, a
command claims service may designate
ACOs within its area of operations to
carry out claims responsibilities within
specified geographic areas subject to
agreement by the commander con-
cerned.

§536.9 Responsibilities and operations
of area claims offices.

(a) Heads of ACOs. Heads of ACOs, in-
cluding COE offices (see §536.3(e)(3))
shall:

(1) Ensure that claims and potential
claims incidents in their area of re-
sponsibility are promptly investigated
in accordance with this part.

(2) Ensure that each organization or
activity (for example, U.S. Army Re-
serve (USAR) or Army National Guard
of the United States (ARNGUS) unit,
ROTC detachment, recruiting company
or station, or DOD agency) within the
area appoints a claims officer to inves-
tigate claims incidents not requiring
investigation by a JA (see §536.23) and
ensure that this officer is adequately
trained.

(3) Supervise the investigation, proc-
essing, and settlement of claims
against, and in favor of, the United
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States under the statutes and regula-
tions listed in §536.2 and pursuant to
other appropriate statutes, regula-
tions, and authorizations.

(4) Act as a claims settlement au-
thority on claims that fall within the
appropriate monetary jurisdictions set
forth in this part and forward claims
exceeding such jurisdictions to the
Commander USARCS, or to the chief of
a command claims service, as appro-
priate, for action.

(5) Designate CPOs and request that
the Commander USARCS, or the chief
of a command claims service, as appro-
priate, grant claims approval authority
to a CPO for claims that fall within the
jurisdiction of that office.

(6) Supervise the operations of CPOs
within their area.

(7) Implement claims policies and
guidance furnished by the Commander
USARCS.

(8) Ensure that there are adequate
numbers of qualified and adequately
trained CJAs or claims attorneys,
RCJAs or attorneys, recovery claims
clerks, claims examiners, claims adju-
dicators and claims clerks in all claims
offices within their areas to act
promptly on claims.

(9) Budget for and fund claims inves-
tigations and activities, such as: per
diem and transportation of claims per-
sonnel, claimants and witnesses; inde-
pendent medical examinations; ap-
praisals and independent expert opin-
ions; long distance telephone calls; re-
cording and photographic equipment;
use of express mail or couriers; and
other necessary expenses.

(10) Within the United States and its
territories, commonwealths and posses-
sions, procure and disseminate, within
their areas of jurisdiction, appropriate
legal publications on state or terri-
torial law and precedent relating to
tort claims.

(11) Notify the Commander USARCS,
of all claims and potentially compen-
sable events (PCHs) as required by
§536.22(c); notify the chief of a com-
mand claims service of all claims and
PCEs.

(12) Develop and maintain written
plans for a disaster or civil disturb-
ance. These plans may be internal SJA
office plans or an annex to an installa-
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tion or an agency disaster response
plan.

(13) Implement the Army’s Article
139 claims program. (See subpart I of
this part).

(14) Notify USARCS of possible de-
ployments and ensure adequate FCCs
are appointed by USARCS and are
trained.

(b) Operations of area claims offices. (1)
The ACO is the principal office for the
investigation and adjudication or set-
tlement of claims, and shall be staffed
with qualified legal personnel under
the supervision of the SJA, command
JA, or COE district or command legal
counsel.

(2) In addition to the utilization of
unit claims officers required by
§536.10(a), if indicated, the full-time re-
sponsibility for investigating and proc-
essing claims arising within or related
to the activities of a unit or organiza-
tion located within a section of the
designated area may be delegated to
another command, unit, or activity by
establishing a CPO at the command,
unit, or activity (see §536.10(b)(4)). Nor-
mally, all CPOs will operate under the
supervision of the ACO in whose area
the CPO is located. Where a proposed
CPO is not under the command of the
ACO parent organization, this designa-
tion may be achieved by a support
agreement or memorandum of under-
standing between the affected com-
mands.

(3) Normally, claims that cannot be
settled by a COE ACO will be forwarded
directly to the Commander USARCS,
with notice of referral to the Chief
Counsel, COE. However, as part of his
or her responsibility for litigating suits
that involve civil works and military
construction activities, the Chief
Counsel, COE, may require that a COE
ACO forward claims through COE chan-
nels, provided that such requirement
does mnot preclude the Commander
USARCS from taking final action with-
in the time limitations set forth in
subparts D and H of this part.

§536.10 Responsibilities and oper-
ations of claims processing offices.

(a) Heads of CPOs. Heads of CPOs
will:



§536.10

(1) Investigate all potential and ac-
tual claims arising within their as-
signed jurisdiction, on either an area,
command, or agency basis. Only a CPO
that has approval authority may adju-
dicate and pay presented claims within
its monetary jurisdiction.

(2) Ensure that units and organiza-
tions within their jurisdiction have ap-
pointed claims officers for the inves-
tigation of claims not requiring a JA’s
investigation. (See §536.22).

(3) Budget for and fund claims inves-
tigations and activities; including, per
diem and transportation of claims per-
sonnel, claimants and witnesses; inde-
pendent medical examinations; ap-
praisals; independent expert opinions;
long distance telephone calls; record-
ing and photographic equipment; use of
express mail or couriers; and other nec-
essary expenses.

(4) Within CONUS, procure and main-
tain legal publications on local law re-
lating to tort claims pertaining to
their jurisdiction.

(5) Notify the Commander USARCS
of all claims and claims incidents, as
required by §536.22 and AR 27-20, para-
graph 2-12.

(6) Implement the Army’s Article 139
claims program (see subpart I of this
part).

(b) Operations of claims processing of-
fices—(1) Claims processing office with
approval authority. A CPO that has been
granted approval authority must pro-
vide for the investigation of all poten-
tial and actual claims arising within
its assigned jurisdiction, on an area,
command, or agency basis, and for the
adjudication and payment of all claims
presented within its monetary jurisdic-
tion. If the estimated value of a claim,
after investigation, exceeds the CPO’s
payment authority, or if disapproval is
the appropriate action, the claim file
will be forwarded to the ACO unless
otherwise specified in this part, or for-
warded to USARCS or the command
claims service, if directed by such serv-
ice.

(2) Claims processing offices without ap-
proval authority. A CPO that has not
been granted claims approval authority
will provide for the investigation of all
potential and actual claims arising
within its assigned jurisdiction on an
area, command, or agency basis. Once
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the investigation has been completed,
the claim file will be forwarded to the
appropriate ACO for action. Alter-
natively, an ACO may direct the trans-
fer of a claim investigation from a CPO
without approval authority to another
CPO with approval authority, located
within the ACO’s jurisdiction.

(3) Medical claims processing offices.
The MCJAs or medical claims attor-
neys at Army medical centers, other
than Walter Reed Army Medical Cen-
ter, may be designated by the SJA or
head of the ACO for the installation on
which the center is located as CPOs
with approval authority for medical
malpractice claims only. Claims for
amounts exceeding a medical CPO’s ap-
proval authority will be investigated
and forwarded to the Commander
USARCS.

(4) Special claims processing offices—(1)
Designation and authority. The Com-
mander USARCS, the chief of a com-
mand claims service, or the head of an
ACO may designate special CPOs with-
in his or her command for specific,
short-term purposes (for example, ma-
neuvers, civil disturbances and emer-
gencies). These special CPOs may be
delegated the approval authority nec-
essary to effect the purpose of their
creation, but in no case will this dele-
gation exceed the maximum monetary
approval authority set forth in other
subparts of this part for regular CPOs.
All claims will be processed under the
claims expenditure allowance and
claims command and office code of the
authority that established the office or
under a code assigned by USARCS. The
existence of any special CPO must be
reported to the Commander USARCS,
and the chief of a command claims
service, as appropriate.

(i1) Maneuver damage and claims office
jurisdiction. A special CPO is the proper
organization to process and approve
maneuver damage claims, except when
a foreign government is responsible for
adjudication pursuant to an inter-
national agreement (see subpart G of
this part). Personnel from the maneu-
vering command should be used to in-
vestigate claims and, at the ACO’s dis-
cretion, may be assigned to the special
CPO. The ACO will process claims filed
after the maneuver terminates. The
special CPO will investigate claims
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arising while units are traveling to or
from the maneuver within the jurisdic-
tion of other ACOs, and forward such
claims for action to the ACO in whose
area the claims arose. Claims for dam-
age to real or personal property arising
on private land that the Army has used
under a permit may be paid from funds
specifically budgeted by the maneuver
for such purposes in accordance with
AR 405-15.

(iii) Disaster claims and civil disturb-
ance. A special CPO provided for a dis-
aster or civil disturbance should in-
clude a claims approving authority
with adequate investigatory, adminis-
trative, and logistical support, includ-
ing damage assessment and finance and
accounting support. It will not be dis-
patched prior to notification of the
Commander USARCS, whose concur-
rence must be obtained before the first
claim is paid.

(5) Supervisory requirements. The CPOs
discussed in paragraphs (b)(2) through
(b)(4) of this section must be supervised
by an assigned CJA or claims attorney
in order to exercise delegated approval
authority.

§536.11 Chief of Engineers.

The Chief of Engineers, through the
Chief Counsel, shall:

(a) Provide general supervision of the
claims activities of COE ACOs.

(b) Ensure that each COE ACO has a
claims attorney designated in accord-
ance with §536.4.

(c) Ensure that claims personnel are
adequately trained, and monitor their
ongoing claims administration.

(d) Implement pertinent claims poli-
cies.

(e) Provide for sufficient funding in
accordance with existing Army regula-
tions and command directives for tem-
porary duty (TDY), long distance tele-
phone calls, recording equipment, cam-
eras, and other expenses for inves-
tigating and processing claims.

(f) Procure and maintain adequate
legal publications on local law relating
to claims arising within the United
States, its territories, commonwealths
and possessions.

(g) Assist USARCS in evaluation of
claims by furnishing qualified expert
and technical advice from COE re-
sources, on a non-reimbursable basis
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except for temporary duty (TDY) and
specialized lab services expenses.

§536.12 Commanding General, U.S.

Army Medical Command.

(a) After consulting with the Com-
mander USARCS on the selection of
medical claims attorneys, the Com-
mander of the U.S. Army MEDCOM,
the European Medical Command, or
other regional medical command,
through his or her SJA/Center Judge
Advocate, shall ensure that an ade-
quate number of qualified MCJAs or
medical claims attorneys and medical
claims investigators are assigned to in-
vestigate and process medical mal-
practice claims arising at Army med-
ical centers under the Commander’s
control. In accordance with an agree-
ment between TJAG and The Surgeon
General, such personnel shall be used
primarily to investigate and process
medical malpractice claims and affirm-
ative claims and will be provided with
the necessary funding and research ma-
terials to carry out this function.

(b) Upon request of a claims judge ad-
vocate or claims officer, shall provide a
qualified health care provider at a
medical treatment facility (MTF) to
examine a claimant for his injuries
even if the claimant is not otherwise
entitled to care at an MTF (See AR 40—
400, Patient Administration, paragraph
3-417).

§536.13 Chief, National Guard Bureau.

The Chief, National Guard Bureau
(NGB), shall:

(a) Ensure the designation of a point
of contact for claims matters in each
State Adjutant General’s office.

(b) Provide the name, address, and
telephone number of these points of
contact to the Commander USARCS.

(c) Designate claims officers to inves-
tigate claims generated by ARNG per-
sonnel and forward investigations to
the Active Army ACO that has juris-
diction over the area in which the
claims incident occurred.

§536.14 Commanders of major Army
commands.
Commanders of MACOMs,
their SJAs, shall:
(a) Assist USARCS in monitoring
ACOs and CPOs under their respective

through
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commands for compliance with the re-
sponsibilities assigned in §§536.9 and
536.10.

(b) Assist claims personnel in obtain-
ing qualified expert and technical ad-
vice from command units and organiza-
tions on a nonreimbursable basis (al-
though the requesting office may be re-
quired to provide TDY funding).

(c) Assist TJAG, through the Com-
mander USARCS, in implementing the
functions set forth in §536.7.

(d) Coordinate with the ACO within
whose jurisdiction a maneuver is
scheduled, to ensure the prompt inves-
tigation and settlement of any claims
arising from it.

§536.15 Claims policies.

(a) General. The following policies
will be adhered to in processing and ad-
judicating claims falling within this
regulation. The Commander USARCS
is authorized to publish new policies or
rescind existing policies from time to
time as the need arises.

(1) Notification. The Commander
USARCS must be notified as soon as
possible of both potential and actual
claims which are serious incidents that
cannot be settled within the monetary
jurisdiction of a Command Claims
Service or an ACO, including those
which occur in the area of responsi-
bility of a CPO. On such claims, the
USARCS Area Action Officer (AAO)
must coordinate with the field office as
to all aspects of the investigation,
evaluation and determination of liabil-
ity. An offer of settlement or the asser-
tion of an affirmative claim must be
the result of a discussion between the
AAO and the field office. Payment of a
subrogated claim may commit the
United States to liability as to larger
claims. On the other hand, where all
claims out of an incident can be paid
within field authority they should be
paid promptly with maximum use of
small claims procedures.

(2) Consideration under all subparts.
Prior to denial, a claim will be consid-
ered under all subparts of this part, re-
gardless of the form on which the claim
is presented. A claim presented as a
personnel claim will be considered as a
tort prior to denial. A claim presented
as a tort will first be considered as a
personnel claim, and if not payable,
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then considered as a tort. If deniable,
the claim will be denied both as a per-
sonnel claim and as a tort.

(38) Compromise. DA policy seeks to
compromise claims in a manner that
represents a fair and equitable result
to both the claimant and the United
States. This policy does not extend to
frivolous claims or claims lacking fac-
tual or legal merit. A claim should not
be settled solely to avoid further proc-
essing time and expense. All claims, re-
gardless of amount, should be evalu-
ated. Congress imposed no minimum
limit on payable claims nor did it in-
tend that small non-meritous claims be
paid. Practically any claim, regardless
of amount, may be subject to com-
promise through direct negotiation. A
CJA or claims attorney should develop
expertise in assessing liability and
damages, including small property
damage claims. For example, a prop-
erty damage claim may be com-
promised by deducting the cost of col-
lection, i.e., attorney fees and costs,
even where liability is certain.

(4) Expeditious processing at the lowest
level. Claims investigation and adju-
dication should be accomplished at the
lowest possible level, such as the CPO
or ACO that has monetary authority
over the estimated total value of all
claims arising from the incident. The
expeditious investigation and settle-
ment of claims is essential to success-
fully fulfilling the Army’s responsibil-
ities under the claims statutes imple-
mented by this part.

(5) Notice to claimants of technical er-
rors in claim. When technical errors are
found in a claim’s filing or contents,
claimants should be advised of such er-
rors and the need to correct the claim.
If the errors concern a jurisdictional
matter, a record should be maintained
and the claimant should be imme-
diately warned that the error must be
corrected before the statute of limita-
tions (SOL) expires.

(b) Cooperative investigative environ-
ment. Any person who indicates a de-
sire to file a claim against the United
States cognizable under one of the sub-
parts of this part will be instructed
concerning the procedure to follow.
The claimant will be furnished claim
forms and, when necessary, assisted in
completing claim forms, and may be
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assisted in assembling evidence. Claims
personnel may not assist any claimant
in determining what amount to claim.
During claims investigation, every ef-
fort should be made to create a cooper-
ative environment that engenders the
free exchange of information and evi-
dence. The goal of obtaining sufficient
information to make an objective and
fair analysis should be paramount. Per-
sonal contact with claimants or their
representatives is essential both during
investigation and before adjudication.
When settlement is not feasible, issues
in dispute should be clearly identified
to facilitate resolution of any reconsid-
eration, appeal or litigation.

(c) Claims directives and plans—(1) Di-
rectives. Two copies of command claims
directives will be furnished to the Com-
mander USARCS. ACO directives will
be distributed to all DA and DOD com-
mands, installations and activities
within the ACO’s area of responsibility,
with an information copy to the Com-
mander USARCS.

(2) Disaster and civil preparedness plan.
One copy of all ACOs’ disaster or civil
disturbance plans or annexes will be
furnished to the Commander USARCS.

(d) Interpretations. The Commander
USARCS will publish written interpre-
tations of this part. Interpretations
will have the same force and effect as
this part.

(e) Authority to grant exceptions to and
deviations from this part. If, in par-
ticular instances, it is considered to be
in the best interests of the govern-
ment, the Commander USARCS may
authorize deviations from this part’s
specific requirements, except as to
matters based on statutes, treaties and
international agreements, executive
orders, controlling directives of the At-
torney General or Comptroller General,
or other publications that have the
force and effect of law.

(f) Guidance. The Commander
USARCS, may publish bulletins, manu-
als, handbooks and notes, and a DA
Pamphlet that provides guidance to
claims authorities on administrative
and procedural rules implementing this
part. These will be binding on all Army
claims personnel.

(g) Communication. All claims per-
sonnel are authorized to communicate
directly with USARCS personnel for
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guidance on matters of policy or on
matters relating to the implementa-
tion of this part.

(h) Private relief bills. The issue of a
private relief bill is one between a
claimant and his or her Congressional
representative. There is no established
procedure under which the DA sponsors
private relief legislation. Claims per-
sonnel shall remain neutral in all pri-
vate relief matters and shall not make
any statement that purports to reflect
the DA’s position on a private relief
bill.

§536.16 Release of information poli-
cies.

(a) Conflict of interest. Except as part
of their official duties, government
personnel are forbidden from advising
or representing claimants or from re-
ceiving any payment or gratuity for
services rendered. They may not accept
any share or interest in a claim or as-
sist in its presentation, under penalty
of federal criminal law (18 U.S.C. 203
and 205).

(b) Release of information. (1) Relevant
statutes pertinent to the release of in-
formation include the Privacy Act of
1974, 5 U.S.C. 552a and 552b, the Free-
dom of Information Act (FOIA), b5
U.S.C. 552 and the Health Insurance
Portability and Accountability Act
(HIPAA), 42 U.S.C. 1320d through 1320d-
8.

(2) It is the policy of USARCS that
unclassified attorney work product
may be released with or without a re-
quest from the claimant or attorney,
whenever such release may help settle
the claim or avoid unnecessary litiga-
tion.

(3) A statutory exemption or privi-
lege may not be waived. Similarly, doc-
uments subject to such statutorily re-
quired nondisclosure, exemption, or
privilege may not be released. Regard-
ing other exemptions and privileges,
authorities may waive such exemptions
or privileges and direct release of the
protected documents, upon balancing
all pertinent factors, including finding
that release of protected records will
not harm the government’s interest,
will promote settlement of a claim and
will avoid unnecessary litigation, or
for other good cause.



§536.17

(4) All requests for records and infor-
mation made pursuant to the FOIA, 5
U.S.C. 552, the Privacy Act of 1974, 5
U.S.C. 552a, or HIPAA, 42 U.S.C. 13204,
will be processed in accordance with
the procedures set forth in AR 25-55
and AR 340-21, respectively as well as
45 CFR Parts 160 and 164, DODD 6025.18—
R, this part, and DA Pam 27-162.

(i) Any request for DOD records that
either explicitly or implicitly cites the
FOIA shall be processed under the pro-
visions of AR 25-55. Requests for DOD
records submitted by a claimant or
claimant’s attorney will be processed
under both the FOIA and under the Pri-
vacy Act when the request is made by
the subject of the records requested
and those records are maintained in a
system of records. Such requests will
be processed under the FOIA time lim-
its and the Privacy Act fee provisions.
Withheld information must be exempt
from disclosure under both Acts.

(ii) Requests that cite both Acts or
neither Act are processed under both
Acts, using the FOIA time limits and
the Privacy Act fee provisions. For fur-
ther guidance, see AR 25-55, paragraphs
1-301 and 1-503.

(5) The following records may not be
disclosed:

(i) Medical quality assurance records
exempt from disclosure pursuant to 10
U.S.C. 1102(a).

(ii) Records exempt from disclosure
pursuant to appropriate balancing
tests under FOIA exemption (6) (clearly
unwarranted invasion of personal pri-
vacy), exemption (7)(c) (reasonably
constitutes unwarranted invasion of
privacy), and law enforcement records
(b U.S.C. §552(b)) unless requested by
the subject of the record.

(iii) Records protected by the Privacy
Act.

(iv) Records exempt from disclosure
pursuant to FOIA exemption (1) (Na-
tional security) (b U.S.C. 552(b)), unless
such records have been properly declas-
sified.

(v) Records exempt from disclosure
pursuant to the attorney-client privi-
lege under FOIA exemption (5) (6 U.S.C.
5562(b)), unless the client consents to
the disclosure.

(6) Records within a category for
which withholding of the record is dis-
cretionary (AR 25-55, paragraph 3-101),
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such as exemptions under the delibera-
tive process or attorney work product
privileges (exemption (b)) (b TU.S.C.
562(b)) may be released when there is
no foreseeable harm to government in-
terests in the judgment of the releasing
authority.

(7) When it is determined that
empt information should not be
leased, or a question as to its
releaseability exists, forward the re-
quest and two copies of the responsive
documents to the Commander
USARCS. The Commander USARCS,
acting on behalf of TJAG (the initial
denial authority), may deny release of
records processed under the FOIA only.
The Commander USARCS, will forward
to TJAG all such requests processed
under both the FOIA and PA. TJAG is
the denial authority for Privacy Act
requests (AR 340-21, paragraph 1-7i).

(c) Claims assistance. In the vicinity of
a field exercise, maneuver or disaster,
claims personnel may disseminate in-
formation on the right to present
claims, procedures to be followed, and
the names and location of claims offi-
cers and the COE repair teams. When
the government of a foreign country in
which U.S. Armed Forces are stationed
has assumed responsibility for the set-
tlement of certain claims against the
United States, officials of that country
will be furnished as much pertinent in-
formation and evidence as security
considerations permit.

ex-
re-

§536.17 Single-service claims responsi-
bility (DODD 5515.8 and DODD
5515.9).

(a) Assignment for DOD claims. The
army is responsible for processing DOD
claims pursuant to DODD 5515.9 (posted
on the USARCS Web site; for the ad-
dress see §536.2(a)).

(b) Statutes and agreements. DOD has
assigned single-service responsibility
for the settlement of certain claims in
certain countries, pursuant to DODD
5515.8 (posted on the USARCS Web site;
for the address see §536.2(a)) under the
following statutes and agreements:

(1) FCA (10 U.S.C. 2734);

(2) MCA (10 U.S.C. 2733);

(3) Status of Forces Agreements (10
U.S.C. 2734a and 2734b);

(4) NATO SOFA (4 U.S.T. 1792, Trea-
ties and International Acts Series
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(T.I.A.S.) 2846) and other similar agree-
ments;

(6) FCCA (31 U.S.C. 3711-3720E) and
FMCRCA (42 U.S.C. 2651-2653);

(6) Claims not cognizable under any
other provision of law, 10 U.S.C. 2737;
and

(7) Advance payments, 10 U.S.C. 2736.

(c) Specified foreign countries. Respon-
sibility for the settlement of claims
cognizable under the laws listed above
has been assigned to military depart-
ments pursuant to DODD 5515.8, as sup-
plemented by executive agreement and
other competent directives.

(d) When claims responsibility has not
been assigned. When necessary to imple-
ment contingency plans, the unified or
specified commander with authority
over the geographic area in question
may, on an interim basis before receiv-
ing confirmation and approval from the
General Counsel, DOD, assign single-
service responsibility for processing
claims in countries where such assign-
ment has not already been made.

NOTE TO §536.17: See also §536.32 for infor-
mation on transferring claims among armed
services branches.

§536.18 Cross-servicing of claims.

(a) Where claims responsibility has not
been assigned. Claims cognizable under
the FCA or the MCA that are generated
by another military department within
a foreign country for which single-serv-
ice claims responsibility has not been
assigned, may be settled by the Army
upon request of the military depart-
ment concerned. Conversely, Army
claims may in appropriate cases be re-
ferred to another military department
for settlement, DODD 5515.8, E1.2 (post-
ed on the USARCS Web site; for the ad-
dress see §536.2(a)). Tables listing
claims offices worldwide are posted to
the USARCS Web site at that address.
U.S. Air Force claims offices may be
identified by visiting the Web site at
hitp://afmove.hq.af.mil/page_afclaims.asp.

(b) Claims generated by the Coast
Guard. Claims resulting from the ac-
tivities of, or generated by, soldiers or
civilian employees of the Coast Guard
while it is operating as a service of the
U.S. Department of Homeland Security
may upon request be settled under this
part by a foreign claims commission
appointed as authorized herein, but
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they will be paid from Coast Guard ap-
propriations, 10 U.S.C. 2734.

(c) SOFA claims within the United
States. Claims cognizable under the
NATO PFP or Singaporean SOFAs aris-
ing out of the activities of aircraft
within the United States may be inves-
tigated and adjudicated by the U.S. Air
Force under a delegation from the
Commander USARCS. Claims exceed-
ing the delegated amount will be adju-
dicated by the USARCS.

(d) Claims generated by the American
Battle Monuments Commission. Claims
arising out of the activities of or in
cemeteries outside the United States
managed by the American Battle
Monuments Commission (36 TU.S.C.
2110) will be investigated and adju-
dicated by the U.S. Army.

NOTE TO §536.18: See also §536.32 for infor-
mation on transferring claims among armed
services branches.

§536.19 Disaster claims planning.

All ACOs will prepare a disaster
claims plan and furnish a copy to
USARCS. See DA Pam 27-162, para-
graph 1-21 for specific requirements re-
lated to disaster claims planning.

§536.20 Claims assistance visits.

Members of USARCS and command
claims services will make claims as-
sistance visits to field offices on a peri-
odic basis. See DA Pam 27-162, para-
graph 1-22 for specific requirements re-
lated to claims assistance visits.

§536.21 Annual claims award.

The Commander USARCS will make
an annual claims award to outstanding
field offices. See DA Pam 27-162, para
1-23 for more information on annual
claims awards.

Subpart B—Investigation and
Processing of Claims

§536.22 Claims investigative responsi-
bility—General.

(a) Scope. This subpart addresses the
investigation, processing, evaluation,
and settlement of tort and tort-related
claims for and against the TUnited
States. The provisions of this subpart
do not apply to personnel claims (AR
27-20, chapter 11), or to claims under
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subpart G of this
through 536.116.

(b) Cooperation. Claims investigation
requires team effort between the U.S.
Army Claims Service (USARCS), com-
mand claims services, and area claims
offices (ACOs) including U.S. Army
Corps of Engineers (COE) District Of-
fices, claims processing offices (CPOs),
and unit claims officers. Essential to
this effort is the immediate investiga-
tion of claims incidents. Prompt inves-
tigation depends on the timely report-
ing of claims incidents as well as con-
tinuous communication between all
commands or echelons bearing claims
responsibility.

(¢) Notification to USARCS. A CPO or
an ACO receiving notice of a poten-
tially compensable event (PCE) that

part, §§536.114

requires investigation will imme-
diately refer it to the appropriate
claims office. The Commander

USARCS will be notified of all major
incidents involving serious injury or
death or those in which property dam-
age exceeds $50,000. A command claims
service may delegate to an ACO the re-
sponsibility for advising USARCS of se-
rious incidents and complying with
mirror file requirements. A copy of the
written delegation and any changes
made thereafter will be forwarded to
the Commander USARCS.

(d) Geographic concept of responsibility.
A command claims service or an ACO
in whose geographic area a claims inci-
dent occurs is primarily responsible for
initiating investigation and processing
of any claim filed in the absence of a
formal transfer of responsibility (see
§§536.30 through 536.36). DOD and Army
organizations whose personnel are in-
volved in the incident will cooperate
with and assist the ACO, regardless of
where the former may be located.

NOTE TO §536.22: See the parallel discussion
at DA Pam 27-162, paragraph 2-1.

§536.23 Identifying claims incidents
both for and against the govern-
ment.

(a) Investigation is required when:

(1) There is property loss or damage.

(i) Property other than that belong-
ing to the government is damaged,
lost, or destroyed by an act or omission
of a government employee or a member
of North Atlantic Treaty Association
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(NATO), Australian or Singaporean
forces stationed or on temporary duty
within the United States.

(ii) Property belonging to the govern-
ment is damaged or lost by a tortious
act or omission not covered by the re-
port of survey system or by a carrier’s
bill of lading.

(2) There is personal injury or death.

(i) A civilian other than an employee
of the U.S. government is injured or
killed by an act or omission of a gov-
ernment employee or by a member of a
NATO, Australian or Singaporean force
stationed or on temporary duty within
the United States. (This category in-
cludes patients injured during treat-
ment by a health care provider).

(ii) Service members, active or re-
tired, family members of either, or U.S.
employees, are injured or Kkilled by a
third party and receive medical care at
government expense.

(3) A claim is filed.

(4) A competent authority or another
armed service or federal agency re-
quires investigation.

(b) Determining who is a government
employee is a matter of federal, not
local, law. Categories of government
employees usually accepted as
tortfeasors under federal law are:

(1) Military personnel (soldiers of the
Army, or members of other services
where the Army exercises single-serv-
ice jurisdiction on foreign soil; and sol-
diers or employees within the United
States who are members of NATO or of
other foreign military forces with
whom the United States has a recip-
rocal claims agreement and whose
sending States have certified that they
were acting within the scope of their
duty) who are serving on full-time ac-
tive duty in a pay status, including sol-
diers:

(i) Assigned to units performing ac-
tive or inactive duty.

(ii) Serving on active duty as Reserve
Officer Training Corps (ROTC) instruc-
tors.

(iii) Serving as Army National Guard
(ARNG) instructors or advisors.

(iv) On duty or training with other
federal agencies, for example: the Na-
tional Aeronautics and Space Adminis-
tration, the Department of State, the
Navy, the Air Force, or DOD (federal
agencies other than the armed service
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to which the Soldier is attached may
also provide a remedy).

(v) Assigned as students or ordered
into training at a non-federal civilian
educational institution, hospital, fac-
tory, or other facility (excluding sol-
diers on excess leave or those for whom
the training institution or organiza-
tion has assumed liability by written
agreement).

(vi) Serving on full-time duty at non-
appropriated fund (NAF) activities.

(vii) Of the United States Army Re-
serve (USAR) and ARNG on active duty
under Title 10, U.S.C.

(2) Military personnel who are United
States Army Reserve soldiers including
ROTC cadets who are Army Reserve
soldiers while at annual training, dur-
ing periods of active duty and inactive
duty training.

(3) Military personnel who are sol-
diers of the ARNG while engaged in
training or duty under 32 U.S.C. 316,
502, 503, 504, 505, or engaged in properly
authorized community action projects
under the Federal Tort Claims Act
(FTCA), the Non-Scope Claims Act
(NSCA), or the National Guard Claims
Act (NGCA), unless performing duties
in furtherance of a mission for a state,
commonwealth, territory or posses-
sion.

(4) Civilian officials and employees of
both the DOD and DA (there is no prac-
tical significance to the distinction be-
tween the terms ‘‘official” and ‘“‘em-
ployee”’), including but not limited to
the following:

(i) Civil service and other full-time
employees of both the DOD and DA
who are paid from appropriated funds.

(ii) Persons providing direct health
care services pursuant to personal serv-
ice contracts under 10 U.S.C. 1089 or
1091 or where another person exercised
control over the health care provider’s
day-to-day practice. When the conduct
of a health care provider performing
services under a personal service con-
tract is implicated in a claim, the CJA,
Medical Claims Judge Advocate
(MCJA), or claims attorney should con-
sult with USARCS to determine if that
health care provider can be considered
an employee for purposes of coverage.

(iii) Employees of a NAF instrumen-
tality (NAFI) if it is an instrumen-
tality of the United States and thus a
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federal agency. To determine whether a
NAFI is a ‘‘federal agency,”’ consider
both whether it is an integral part of
the Army charged with an essential DA
operational function and also what de-
gree of control and supervision DA per-
sonnel exercise over it. Members or
users, unlike employees of NAFIs, are
not considered government employees;
the same is true of family child care
providers. However, claims arising out
of the use of some NAFI property or
from the acts or omissions of family
child care providers may be payable
from such funds under subpart K of this
part as a matter of policy, even when
the user is not acting within the scope
of employment and the claim is not
otherwise cognizable under any of the
other authorities described in this
part.

(5) Prisoners of war and interned
enemy aliens.

(6) Civilian employees of the District
of Columbia ARNG, including those
paid under ‘‘service contracts’” from
District of Columbia funds.

(7) Civilians serving as ROTC instruc-
tors paid from federal funds.

(8) ARNG technicians employed
under 32 U.S.C. 709(a) for claims accru-
ing on or after January 1, 1969 (Public
Law 90-486, August 13, 1968 (82 Stat.
755)), unless performing duties solely in
pursuit of a mission for a state, com-
monwealth, territory or possession.

(9) Persons acting in an official ca-
pacity for the DOD or DA either tem-
porarily or permanently with or with-
out compensation, including but not
limited to the following:

(i) Dollar-a-year personnel.

(ii) Members of advisory committees,
commissions, or boards.

(iii) Volunteers serving in an official
capacity in furtherance of the business
of the United States, limited to those
categories set forth in DA Pam 27-162,
paragraph 2-45.

NOTE TO §536.23: See the parallel discussion
at DA Pam 27-162, paragraph 2-2.

§536.24 Delegation of investigative re-
sponsibility.

(a) Area Claims Office. An ACO is au-
thorized to carry out its investigative
responsibility as follows:

(1) At the request of the area claims
authority, commanders and heads of



§536.25

Army and DOD units, activities, or
components will appoint a commis-
sioned, warrant, or noncommissioned
officer or a qualified civilian employee
to investigate a claims incident in the
manner set forth in DA Pam 27-162 and
this part. An ACO will direct such in-
vestigation to the extent deemed nec-
essary.

(2) CPOs are responsible for inves-
tigating claims incidents arising out of
the activities and operations of their
command or agency. An ACO may as-
sign area jurisdiction to a CPO after
coordination with the appropriate com-
mander to investigate claims incidents
arising in the ACO’s designated geo-
graphic area. (See §536.3(f).)

(3) Claims incidents involving pa-
tients arising from treatment by a
health care provider in an Army med-
ical treatment facility (MTF), includ-
ing providers defined in 536.23(b)(4)(ii),
will be investigated by a claims judge
advocate (CJA), medical claims judge
advocate (MCJA), or claims attorney
rather than by a unit claims officer.

(4) An ACO will publish and dis-
tribute a claims directive to all DOD
and Army installations and activities
including active, Army Reserve, and
ARNG units as well as units located on
the post at which the ACO is located.
The directive will outline each instal-
lations’ and activities’ claims respon-
sibilities. It will institute a serious
claims incident reporting system.

(b) Command claims service responsi-
bility. A command claims service is re-
sponsible for the investigation and
processing of claims incidents arising
in its geographic area of responsibility
or for any incidents within the author-
ity of any foreign claims commission
(FCC) it appoints. This responsibility
will be carried out by an ACO or a CPO
to the extent possible. A command
claims service will publish a claims di-
rective outlining the geographic areas
of claims investigative responsibilities
of each of its installations and activi-
ties, requiring each ACO or CPO to re-
port all serious claims incidents di-
rectly to the Commander USARCS.

(c) USARCS responsibility. USARCS
exercises technical supervision over all
claims offices, providing guidance on
specific cases throughout the claims
process, including the method of inves-
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tigation. Where indicated, USARCS
may investigate a claims incident that
normally falls within a command
claims services’, an ACO’s, or a CPO’s
jurisdiction. USARCS typically acts
through an area action officer (AAO)
who is assigned as the primary point of
contact with command claims services,
ACOs or CPOs within a given geo-
graphic area. In areas outside the
United States and its commonwealths,
territories and possessions, where there
is no command claims service or ACO,
USARCS is responsible for investiga-
tion and for appointment of FCCs.

NOTE TO §536.24: See the parallel discussion
at DA Pam 27-162, paragraph 2-3.

§536.25 Procedures
claims.

All ACOs and CPOs will institute pro-
cedures to ensure that potential claim-
ants or attorneys speak to a CJA,
claims attorney, investigator, or exam-
iner. On initial contact, claims per-
sonnel will render assistance, discuss
all aspects of the potential claim, and
determine what statutes or procedures
apply. Assistance will be furnished to
the extent set forth in DA Pam 27-162,
paragraph 2-4. To advise claimants on
the correct remedy, claims personnel
will familiarize themselves with the
remedies listed in DA Pam 27-162, para-
graphs 2-15 and 2-17.

for accepting

§536.26 Identification of a
claim.

(a) A claim is a writing that contains
a sum certain for each claimant and
that is signed by each claimant, or by
an authorized representative, who
must furnish written authority to sign
on a claimant’s behalf. The writing
must contain enough information to
permit investigation. The writing must
be received not later than two years
from the date the claim accrues. A
claim under the Foreign Claims Act
(FCA) may be presented orally to ei-
ther the United States or the govern-
ment of the foreign country in which
the incident occurred, within two
years, provided that it is reduced to
writing not later than three years from
the date of accrual. A claim may be
transmitted by facsimile or telegram.
However, a copy of an original claim
must be submitted as soon as possible.

proper
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(b) Where a claim is only for property
damage and it is filed under cir-
cumstances where there might be inju-
ries, the CJA should inquire if the
claimant desires to split the claim as
discussed in §536.60.

(c) Normally, a claim will be pre-
sented on a Standard Form (SF) 95
(Claim for Damage, Injury, or Death).
When the claim is not presented on an
SF 95, the claimant will be requested
to complete an SF 95 to ease investiga-
tion and processing.

(d) If a claim names two claimants
and states only one sum certain, the
claimants will be requested to furnish
a sum certain for each. A separate sum
certain must be obtained prior to pay-
ment under the Federal Tort Claims
Act (FTCA), Military Claims Act
(MCA), National Guard Claims Act
(NGCA) or the FCA. The Financial
Management Service will only pay an
amount above the threshold amount of
$2,500 for the FTCA, or $100,000 for the
other statutes.

(e) A properly filed claim meeting
the definition of ‘‘claim’ in paragraph
(a) of this section tolls the two-year
statute of Ilimitations (SOL) even
though the documents required to sub-
stantiate the claim are not present,
such as those listed on the back of an
SF 95 or in the Attorney General’s reg-
ulations implementing the FTCA, 28
CFR 14.1—14.11. However, refusal to
provide such documents may lead to
dismissal of a subsequent suit under
the FTCA or denial of a claim under
other subparts of this part.

(f) Receipt of a claim by another fed-
eral agency does not toll the SOL. Re-
ceipt of a U.S. Army claim by DOD,
Navy, or Air Force does toll the SOL.

(g) The guidelines set forth in federal
FTCA case law will apply to other sub-
parts of this part in determining
whether a proper claim was filed.

NOTE TO §536.26: See the parallel discussion
at DA Pam 27-162, paragraph 2-5.

§536.27 Identification of a
claimant.

proper

The following are proper claimants:

(a) Claims for property loss or damage.
A claim may be presented by the owner
of the property or by a duly authorized
agent or legal representative in the

§536.27

owner’s name. As used in this part, the
term ‘‘owner’’ includes the following:

(1) For real property. The mortgagor,
mortgagee, executor, administrator, or
personal representative, if he or she
may maintain a cause of action in the
local courts involving a tort to the spe-
cific property, is a proper claimant.
When notice of divided interests in real
property is received, the claim should
if feasible be treated as a single claim
and a release from all interests must be
obtained. This includes both the owner
and tenant where both claim.

(2) For personal property. A claim may
be presented by a bailee, lessee, mort-
gagee, conditional vendor, or others
holding title for purposes of security
only, unless specifically prohibited by
the applicable subpart. When notice of
divided interests in personal property
is received, the claim should if feasible
be treated as a single claim; a release
from all interests must be obtained.
Property loss is defined as loss of ac-
tual tangible property, not consequen-
tial damage resulting from such loss.

(b) Claims for personal injury or wrong-
ful death—(1) For personal injury. A
claim may be presented by the injured
person or by a duly authorized agent or
legal representative or, where the
claimant is a minor, by a parent or a
person in loco parentis. However, de-
termine whether the claimant is a
proper claimant under applicable state
law or, if considered under the MCA,
under §536.77. If not, the claimant
should be so informed in the acknowl-
edgment letter and requested to with-
draw the claim. If not withdrawn, deny
the claim without delay. An example is
a claim filed on behalf of a minor for
loss of consortium for injury to a par-
ent where not permitted by state law.
Personal injury claims deriving from
the principal injury may be presented
by other parties. A claim may not be
presented by a ‘‘volunteer,” meaning
one who has no legal or contractual ob-
ligation, yet voluntarily pays damages
on behalf of an injured party and then
seeks reimbursement for their eco-
nomic damages by filing a claim. See
paragraph (f) (3) of this section.

(2) For wrongful death. A claim may
be presented by the executor or admin-
istrator of the deceased’s estate, or by
any person determined to be legally or
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beneficially entitled under applicable
local law. The amount allowed will be
apportioned, to the extent practicable,
among the beneficiaries in accordance
with the law applicable to the incident.
Under the MCA (subpart C of this part),
only one wrongful death claim is au-
thorized (see §536.77(c)(1)(i)). Under
subparts D and H of this part, a claim
by the insured for property damage
may be considered as a claim by the in-
surer as the real party in interest pro-
vided the insured has been reimbursed
by the insurer and the insurance infor-
mation is listed on the SF 95. The in-
surer should be required to file a sepa-
rate SF 95 for payment purposes even
though the SOL has expired. Where the
insurance information is not listed on
the SF 95 and the insured is paid by the
United States, the payment of the in-
surer is the responsibility of the in-
sured even though the insurer subse-
quently files a timely claim. To avoid
this situation, always inquire as to the
status of any insurance prior to pay-
ment of a property damage claim.

(c) By an agent or legal representative.
A claimant’s agent or legal representa-
tive who presents a claim will do so in
the claimant’s name and sign the form
in such a way that indicates the
agent’s or legal representative’s title
or capacity. When a claim is presented
by an agent or legal representative:

(1) It must contain written evidence
of the agent’s or legal representative’s
authority to sign, such as a power of
attorney, or

(2) It must refer to or cite the statute
granting authority.

(d) Subrogation. A claim may be pre-
sented by the subrogee in his or her
own name if authorized by the law of
the place where the incident giving rise
to the claim occurred, under subpart D
or H of this part only. A lienholder is
not a proper claimant and should be
distinguished from a subrogee to avoid
violation of the Antiassignment Act.
See paragraph (f) of this section. How-
ever, liens arising under Medicare will
be processed directly with the Center
for Medicare and Medicaid Systems.
See DA Pam 27-162, paragraphs 2-57g
and h and 2-58.

(e) Contribution or indemnity. A claim
may be filed for contribution or indem-
nification by the party who was held
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liable as a joint tortfeasor where au-
thorized by state law. Such a claim is
not perfected until payment has been
made by the claimant/joint tortfeasor.
A claim filed for contribution prior to
payment being made should be consid-
ered as an opportunity to share a set-
tlement where the United States is lia-
ble.

(f) Transfer or assignment. (1) Under
the Antiassignment Act (31 U.S.C. 3727)
and Defense Finance and Accounting
Service—Indianpolis (DFAS-IN) regu-
lation 37-1, a transfer or assignment is
null and void except where it occurs by
operation of law or after a voucher for
the payment has been issued. The fol-
lowing are null and void:

(i) Every purported transfer or as-
signment of a claim against the United
States, or any interest, in whole or in
part, on a claim, whether absolute or
conditional; and

(ii) Every power of attorney or other
purported authority to receive pay-
ment for all or part of any such claim.

(2) The Antiassignment Act was en-
acted to eliminate multiple payment of
claims, to cause the United States to
deal only with original parties and to
prevent persons of influence from pur-
chasing claims against the United
States.

(3) In general, this statute prohibits
voluntary assignments of claims, with
the exception of transfers or assign-
ments made by operation of law. The
operation of law exception has been
held to apply to claims passing to as-
signees because of bankruptcy pro-
ceedings, assignments for the benefit of
creditors, corporate liquidations, con-
solidations, or reorganizations, and
where title passes by operation of law
to heirs or legatees. Subrogated claims
that arise under a statute are not
barred by the Antiassignment Act. For
example, subrogated workers’ com-
pensation claims are cognizable when
presented by the insurer under subpart
D or H of this part, but not other sub-
parts.

(4) Subrogated claims that arise pur-
suant to contractual provisions may be
paid to the subrogee, if the legal basis
for the subrogated claim is recognized
by state statute or case law, only under
subpart D or H of this part. For exam-
ple, an insurer that issues an insurance
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policy becomes subrogated to the
rights of a claimant who receives pay-
ment of a property damage claim. Gen-
erally, such subrogated claims are au-
thorized by state law and are therefore
not barred by the Antiassignment Act.

(5) Before claims are paid, it is nec-
essary to determine whether there may
be a valid subrogated claim under a
federal or state statute or a subroga-
tion contract held valid by state law.

(g) Interdepartmental waiver rule. Nei-
ther the U.S. government nor any of its
instrumentalities are proper claimants
due to the interdepartmental waiver
rule. This rule bars claims by any orga-
nization or activity of the Army,
whether or not the organization or ac-
tivity is funded with appropriated or
nonappropriated funds. Certain federal
agencies are authorized by statute to
file claims, for example, Medicare and
the Railroad Retirement Commission.
See DA Pam 27-162, paragraph 2-17f.

(h) States are excluded. If a state, U.S.
commonwealth, territory, or the Dis-
trict of Columbia maintains a unit to
which ARNG personnel causing the in-
jury or damage are assigned, such gov-
ernmental entity is not a proper claim-
ant for loss or damage to its property.
A unit of local government other than
a state, commonwealth, or territory is
a proper claimant.

NOTE TO §536.27: See the parallel discussion
at DA Pam 27-162, paragraph 2-6.

§536.28 Claims acknowledgment.

Claims personnel will acknowledge
all claims immediately upon receipt, in
writing, by telephone, or in person. A
defective claim will be acknowledged
in writing, pointing out its defects.
Where the defects render the submis-
sion jurisdictionally deficient based on
the requirements discussed in DA Pam
27-162, paragraphs 2-5 and 2-6, the
claimant or attorney will be informed
in writing of the need to present a
proper claim no later than two years
from the date of accrual. Suit must be
filed in maritime claims not later than
two years from the date of accrual. See
§536.122. In any claim for personal in-
jury or wrongful death, an authoriza-
tion signed by the patient, natural or
legal guardian or estate representative
will be obtained authorizing the use of
medical information, including medical
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records, in order to use sources other
than claims personnel to evaluate the
claim as required by the Health Care
Portability and Accountability Act
(HIPAA), 42 U.S.C. 1320d-1320d-8. See
the parallel discussion at DA Pam 27-
162, paragraph 2-7.

§536.29 Revision of filed claims.

(a) General. A revision or change of a
previously filed claim may constitute
an amendment or a new claim. Upon
receipt, the CJA must determine
whether a new claim has been filed. If
so, the claim must be logged with a
new number and acknowledged in ac-
cordance with §536.27.

(b) New claim. A new claim is filed
whenever the writing alleges a new
theory of liability, a new tortfeasor, a
new party claimant, a different date or
location for the claims incident, or
other basic element that constitutes an
allegation of a different tort not origi-
nally alleged. If the allegation is made
verbally or by e-mail, the claimant will
be informed in writing that a new SF
95 must be filed. A new claim must be
filed not later than two years from the
accrual date under the FTCA. Filing a
new claim creates an additional six
month period during which suit may
not be filed.

(c) Amendment. An increase or de-
crease in the amount claimed con-
stitutes an amendment, not a new
claim. Similarly, the addition of re-
quired information not on the original
claim constitutes an amendment. Ex-
amples are date of birth, marital sta-
tus, military status, names of wit-
nesses, claimant’s address, description,
or location of property or insurance in-
formation. An amendment may be filed
before or after the two year SOL has
run unless final action has been taken.
A new number will not be assigned to
an amended claim; however, a change
in the amount will be annotated in the
database.

NOTE TO §536.29: See the parallel discussion
at DA Pam 27-162, paragraph 2-8.
§536.30 Action upon receipt of claim.

(a) A properly filed claim stops the
running of the SOL when it is received
by any organization or activity of the
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DOD or the U.S. Armed Services. Plac-
ing a claim in the mail does not con-
stitute filing. The first Army claims of-
fice that receives the claim will date,
time stamp, and initial the claim as of
the date the claim was initially re-
ceived ‘“‘on post,” not by the claims of-
fice. If initially received close to the
SOL’s expiration date by an organiza-
tion or activity that does not have a
claims office, claims personnel will dis-
cover and record in the file the date of
original receipt.

(b) The ACO or CPO that first re-
ceives the claim will enter the claim
into the Tort and Special Claims Appli-
cation (TSCA) database and let the sys-
tem assign a number to the claim. The
claim, whether on an SF 95 or in any
other format, shall be scanned into a
computer and uploaded onto the TSCA
database so that it will become a per-
manent part of the electronic record. A
joint claim will be given a number for
each claimant, for example, husband
and wife, injured parent and children.
If only one sum is filed for all claim-
ants, the same sum will be assigned for
each claimant. However, request the
claimant to name a sum for each
claimant. The claim will bear this
number throughout the claims process.
Upon transfer, a new number will not
be assigned by the receiving office. If a
claim does not meet the definition of a
proper claim under §§536.26 and 536.27,
it will be date stamped and logged as a
Potentially Compensable Event (PCE).

(c) The claim will be transferred if
the claim incident arose in another
ACO’s geographic area; the receiving
ACO will use the claims number origi-
nally assigned.

(d) Non-Appropriated Fund Instru-
mentality (NAFI) claims that relate to
claims determined cognizable under
subpart K of this part will be marked
with the symbol “NAFI” immediately
following the claimant’s name, to pre-
clude erroneous payment from appro-
priated funds (APF). This symbol will
also be included in the subject line of
all correspondence.

(e) Upon receipt, copies of the claims
will be furnished as follows (when a
current e-mail address is available and
it is agreeable with the receiving
party, providing copies by e-mail is ac-
ceptable):
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(1) To USARCS, if the amount
claimed exceeds $25,000, or $50,000 per
incident. However, if the claim arises
under the FTCA or AMCSA, only fur-
nish copies if the amount claimed ex-
ceeds $50,000, or $100,000 per incident.

(2) For medical malpractice claims,
to the appropriate MTF Commander/s
through MEDCOM Headquarters, and
to the Armed Forces Institute of Pa-
thology at the addresses listed below.

MEDCOM, ATTN: MCHO-CL-Q, 2050
Worth Road, Suite 26, Fort Sam Hous-
ton, TX 78234-5026.

Department of Legal Medicine,
Armed Forces Institute of Pathology,
1335 E. West Highway, #6-100, Silver
Spring, MD 20910-6254, Commercial:
301-295-8115, e-mail: casha@afip.osd.mil.

(3) If the claim is against AAFES for-
ward a copy to: HQ Army and Air Force
Exchange Service (AAFES), ATTN: Of-
fice of the General Counsel (GC-Z),
P.O. Box 650062, Dallas, TX 75265-0062,
e-mail: blanchp@aafes.com.

(4) If the claim involves a NAFI, in-
cluding a recreational user or family
child care provider forward a copy to:
Army Central Insurance Fund, ATTN:
CFSC-FM-I, 4700 King Street, Alexan-
dria, VA 22302-4406, e-mail:
riskmanagement@cfsc.army.mil.

(f) ACOs or CPOs will furnish a copy
of any medical or dental malpractice
claim to the MTF or dental treatment
facility commander and advise the
commander of all subsequent actions.
The commander will be assisted in his
or her responsibility to complete DD
Form 2526 (Case Abstract for Mal-
practice Claims).

NOTE TO §536.30: See the parallel discussion
at DA Pam 27-162, paragraph 2-9.

§536.31 Opening claim files.

A claim file will be opened when:

(a) Information that requires inves-
tigation under §536.23 is received.

(b) Records or other documents are
requested by a potential claimant or
legal representative.

(c) A claim is filed.

NOTE TO §536.31: See the parallel discussion
at DA Pam 27-162, paragraph 2-10.
§536.32 Transfer of claims

armed services branches.

(a) Claims filed with the wrong fed-
eral agency, or claims that should be

among
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adjudicated by receiving State offices
under NATO or other SOFA, will be im-
mediately transferred to the proper
agency together with notice of same to
the claimant or legal representative.
Where multiple federal agencies are in-
volved, other agencies will be con-
tacted and a lead agency established to
take all actions on the claim. Where
the DA is the lead agency, any final ac-
tion will include other agencies. Simi-
larly, where another agency is the lead
agency, that agency will be requested
to include DA in any final action. Such
inclusion will prevent multiple dates
for filing suit or appeal.

(b) If another agency has taken de-
nial action on a claim that involves the
DA, without informing the DA, and in
which the DA desires to make a pay-
ment, the denial action may be recon-
sidered by the DA not later than six
months from the date of mailing and
payment made thereafter.

NOTE TO §536.32: See also §§536.17 and 536.18;
AR 27-20, paragraph 13-2; and the parallel
and related discussion of this topic at DA
Pam 27-162, paragraphs 1-19, 1-20, 2-13 and 13—
2.

§536.33 Use of small claims proce-
dures.

Small claims procedures are author-
ized for use whenever a claim may be
settled for $5,000 or less. These proce-
dures are designed to save processing
time and eliminate the need for most
of the documentation otherwise re-
quired. These procedures are described
in DA Pam 27-162, paragraphs 2-14 and
2-26.

§536.34 Determination of correct stat-
ute.

(a) Consideration under more than one
statute. When Congress enacted the var-
ious claims statutes, it intended to
allow federal agencies to settle meri-
torious claims. A claim must be consid-
ered under other statutes in this part
unless one particular statute precludes
the use of other statutes, whether the
claim is filed on DD Form 1842 (Claim
for Loss of or Damage to Personal
Property Incident to Service) or SF 95.
Prior to denial of an AR 27-20, chapter
11 claim, consider whether it may fall
within the scope of subparts C, D, or F
of this part, and where indicated, ques-
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tion the claimant to determine wheth-
er the claim sounds in tort.

(b) Exclusiveness of certain remedies.
Certain remedies exclude all others.
For example, the Court of Federal
Claims has exclusive jurisdiction over
U.S. Constitution Fifth Amendment
takings, express or implied-in-fact, as
well as governmental contract losses,
or intangible property losses. Claims of
this nature for $10,000 or less may be
filed in a U.S. District Court. There is
no administrative remedy. While the
FTCA is the preemptive tort remedy in
the United States, its commonwealths,
territories and possessions, neverthe-
less, other remedies must be exhausted
prior to favorable consideration under
the FTCA. The FTCA does not preclude
use of the MCA or the NGCA for claims
arising out of noncombat activities or
brought by soldiers for incident-to-
service property losses sustained with-
in the United States. See DA Pam 27—
162, paragraphs 2-15a and b for a more
detailed discussion of determining the
correct statute for property claims
versus personal injury and death
claims. In addition, it is important to
consider the nature of the claim, e.g.,
whether the claim may be medical
malpractice in nature, related to postal
matter, or an automobile accident. Dis-
cussions of these and many other dif-
ferent types of claims are also provided
herein as well as in the corresponding
paragraph 2-15 of DA Pam 27-162. It is
also very important to consider when a
claim may fall outside the jurisdiction
of the Army claims system. Some of
these instances are alluded to imme-
diately above, but for a detailed discus-
sion of related remedies see §536.36 of
this part and paragraph 2-17 of DA Pam
27-162.

(c) Status of Forces Agreement claims.
(1) Claims arising out of the perform-
ance of official duties in a foreign
country where the United States is the
sending State must be filed and proc-
essed under a SOFA, provided that the
claimant is a proper party claimant
under the SOFA. DA Pam 27-162, para-
graph 2-15c¢ sets forth the rules applica-
ble in particular countries. A SOFA
provides an exclusive remedy subject
to waiver as set forth in §536.76(h) of
this part.
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(2) Single-service jurisdiction is es-
tablished for all foreign countries in
which a SOFA is in effect and for cer-
tain other countries. A list of these
countries is posted on the USARCS
Web site; for the address see §536.2(a).
Claims will be processed by the service
exercising single-service responsibility.
In the United States, USARCS is the
receiving State office and all SOFA
claims should be forwarded imme-
diately to USARCS for action. Appro-
priate investigation under subpart B of
this part procedures is required of an
ACO or a CPO under USARCS’ direc-
tion.

(d) Foreign Claims Act claims. (1)
Claims by foreign inhabitants, arising
in a foreign country, which are not
cognizable under a SOFA, fall exclu-
sively under the FCA. The determina-
tion as to whether a claimant is a for-
eign inhabitant is governed by the
rules set out in subpart C and subpart
J of this part. In case of doubt, this de-
termination must be based on informa-
tion obtained from the claimant and
others, particularly where the claim-
ant is a former U.S. service member or
a U.S. citizen residing in a foreign
country.

(2) Tort claims will be processed by
the armed service that exercises single-
service responsibility. When requested,
the Commander USARCS may furnish
a Judge Advocate or civilian attorney
to serve as a Foreign Claims Commis-
sion (FCC) for another service. With
the concurrence of the Commander
USARCS, Army JAs may be appointed
as members of another department’s
foreign claims commissions. See sub-
part J of this part. The FCA permits
compensation for damages caused by
‘“‘out-of-scope” tortious conduct of Sol-
dier and civilian employees. Many of
these claims are also compensable
under Article 139, Uniform Code of
Military Justice. See DA Pam 27-162,
chap. 9. To avoid the double payment
of claims, ACOs and CPOs must
promptly notify the Command Claims
Service of each approved Article 139
claim involving a claimant who could
also file under an applicable SOFA.

(e) National Guard Claims Act claims.
(1) Claims attributed to the acts or
omissions of ARNG personnel in the
course of employment fall into the cat-
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egories set forth in subpart F of this
part.

(2) An ACO will establish with a state
claims office routine procedures for the
disposition of claims, designed to en-
sure that the United States and state
authorities do not issue conflicting in-
structions for processing claims. The
procedures will require personnel to ad-
vise the claimant of any remedy
against the state or its insurer.

(i) Where the claim arises out of the
act or omission of a member of the
ARNG or a person employed under 32
U.S.C. 709, it must be determined
whether the employee is acting on be-
half of the state or the United States.
For example, an ARNG pilot employed
under section 709 may be flying on a
state mission, federal mission, or both,
on the same trip. This determination
will control the disposition of the
claim. If agreement with the concerned
state cannot be reached and the claim
is otherwise payable, efforts may be
made to enter into a sharing agree-
ment with the state concerned. The fol-
lowing procedures are required in the
event there is a remedy against the
state and the state refuses to pay or
the state maintains insurance coverage
and the claimant has filed an adminis-
trative claim against the TUnited
States. First, forward the file and the
tort claim memorandum, including in-
formation on the status of any judicial
or administrative action the claimant
has taken against the state or its in-
surer to the Commander USARCS.
Upon receipt, the Commander USARCS
will determine whether to require the
claimant to exhaust his or her remedy
against the state or its insurer or
whether the claim against the United
States can be settled without requiring
such exhaustion. If the Commander
USARCS decides to follow the latter
course of action, he or she will also de-
termine whether to obtain an assign-
ment of the claim against the state or
its insurer and whether to initiate re-
covery action to obtain contribution or
indemnification. The state or its in-
surer will be given appropriate notifi-
cation in accordance with state law.

(ii) If an administrative claim rem-
edy exists under state law or the state
maintains liability insurance, the
Commander USARCS or an ACO acting
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upon the Commander USARCS’ ap-
proval may enter into a sharing agree-
ment covering payment of future
claims. The purpose of such an agree-
ment is to determine in advance
whether the state or the DA is respon-
sible for processing a claim (did the
claim arise from a federal or state mis-
sion?), to expedite payment in meri-
torious claims, and to preclude double
recovery by a claimant.

(f) Third-party claims involving an
independent contractor—(1) Generally. (i)
Upon receipt, all claims will be exam-
ined to determine whether a contractor
of the United States is the tortfeasor.
If so, the claimant or legal representa-
tive will be notified of the name and
address of the contractor and further
advised that the United States is not
responsible for the acts or omissions of
an independent contractor. This will be
done prior to any determination as to
the contractor’s degree of culpability
as compared to that of the United
States.

(ii) If, upon investigation, the dam-
age is considered to be primarily due to
the contractor’s fault or negligence,
the claim will be referred to the con-
tractor or the contractor’s insurance
carrier for settlement and the claimant
will be so advised.

(iii) Health care providers hired
under personal services contracts
under the provisions of 10 U.S.C. 1089
are not considered to be independent
contractors but employees of the
United States for tort claims purposes.

(2) Claims for injury or death of con-
tractor employees. Upon receipt of a
claim for injury or death of a con-
tractor employee, a copy of the por-
tions of the contract applicable to
claims and workers’ compensation will
be obtained, either through the con-
tracting office or from the contractor.
Claims personnel must find out the sta-
tus of any claim for workers’ com-
pensation benefits as well as whether
the United States paid the premiums.
The goal is to involve the contractor in
any settlement, where indicated, in the
manner set forth in DA Pam 27-162,
paragraphs 2-15f and 2-61. In claims
arising in foreign countries consider
whether the claim is covered by the
Defense Bases Act, 42 U.S.C. 16561-1654.
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(g) Claims by contractors for damage to
or loss of their property during the per-
formance of their contracts. Claims by
contractors for property damage or
loss should be referred to the con-
tracting officer for determination as to
whether the claim is payable under the
contract. Such a claim is not payable
under the FTCA where the damage re-
sults from an in-scope act or omission.
Contract appeal procedures must be ex-
hausted prior to consideration as a
bailment under the MCA or FCA.

(h) Maritime claims. Maritime torts
are excluded from consideration under
the FTCA. The various maritime stat-
utes are exclusive remedies within the
United States and its territorial
waters. Maritime statutes include the
Army Maritime Claims Settlement Act
(AMCSA), 10 U.S.C. 4801, 4802 and 4806,
the Suits in Admiralty Act (SIAA), 46
U.S.C. app. 781-790, the Public Vessels
Act (PVA), 46 U.S.C. app. 781-790, and
the Admiralty Extension Act (AEA), 46
U.S.C. app. 740. Within the U.S. and its
territorial waters, maritime suits may
be filed under the SIAA or the PVA
without first filing an administrative
claim, except where administrative fil-
ing is required by the AEA. Adminis-
trative claims may also be filed under
the AMSCA. In any administrative
claim brought under the AMCSA, all
action must be completed not later
than two years from its accrual date or
the SOL will expire. Outside the United
States, a maritime tort may be
brought under the MCA or FCA as well
as the AMCSA. The body of water on
which it occurs must be navigable and
a maritime nexus must exist. Once a
maritime claim is identified, give the
claimant written notice of the two-
year filing requirement. In case of
doubt, the ACO or CPO should discuss
the matter with the appropriate AAO.
Even when the claimant does not be-
lieve that a maritime claim is in-
volved, provide the claimant with pre-
cautionary notice. See DA Pam 27-162,
paragraphs 2-7e and 8-6.

(i) Postal claims. See also DA Pam 27—
162, paragraphs 2-15i, 2-30 and 2-56g dis-
cussing postal claims.

(1) Claims by the U.S. Postal Service
for funds and stock are adjudicated by
USARCS with assistance from the Mili-
tary Postal Service Agency and the
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ACO or CPO having jurisdiction over
the particular Army post office, when
directed by USARCS to assist in the in-
vestigation of the claim.

(2) Claims for loss of registered and
insured mail are processed under sub-
part C of this part by the ACO or CPO
having jurisdiction over the particular
Army post office.

(3) Claims for loss of, or damage to,
parcels delivered by United Parcel
Service (UPS) are the responsibility of
UPS.

(j) Blast damage claims. After com-
pleting an investigation and prior to
final action, all blast damage claims
resulting from Army firing and demoli-
tion activities must be forwarded to
the Commander USARCS for technical
review. The sole exception to this rule
is when a similar claim is filed citing
the same time, place and type of dam-
age as one which has already received
technical review. See also DA Pam 27—
162, paragraph 2-28.

(k) Motor vehicle damage claims arising
from the use of non-governmental vehi-
cles. See also §536.60 (splitting property
damage and personal injury claims)
and DA Pam 27-162, paragraphs 2-15k
(determining the correct statute), 2-61
(joint tort feasors), and 2-62e (indem-
nity or contribution).

(1) Government tortfeasors. A Soldier
or U.S. government civilian employee
who negligently damages his or her
personal property while acting within
the scope of employment is not a prop-
er claimant for damage to that prop-
erty.

(2) Claims by lessors for damage to rent-
al vehicles. Third-party claims arising
from the use of rental vehicles will be
processed in the same manner as NAFI
commercially insured activities after
exhaustion of any other remedy under
the Government Travel Card Program
or the Surface Deployment and Dis-
tribution Command Car Rental Agree-
ment.

(3) Third-party damages arising from
the wuse of privately owned vehicles.
Third-party tort claims arising within
the United States from a Soldier’s use
of a privately owned vehicle (POV)
while allegedly within the scope of em-
ployment must be forwarded to the
Commander USARCS for review and
consultation before final action. The
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claim will be investigated and any au-
thorization for use ascertained includ-
ing payment for mileage. A copy of the
Soldier’s POV insurance policy will be
obtained prior to forwarding. If the DA
is an additional insurer under applica-
ble state law, the claim will be for-
warded to the Soldier’s liability carrier
for payment. When the tort claim
arises in a foreign country, follow the
provisions of subpart J of this part.

(1) Claims arising from gratuitous use of
DOD or Army wvehicles, equipment or fa-
cilities. (1) Before the commencement of
any event that involves the use of DOD
or Army land, vehicles, equipment or
Army personnel for community activi-
ties, the Command involved should be
advised to first determine and weigh
the risk to potential third-party claim-
ants against the benefits to the DOD or
the Army. Where such risk is excessive,
try to obtain an agreement from the
sponsoring civilian organization hold-
ing the Army harmless. When feasible,
third-party liability insurance may be
required from the sponsor and the
United States added to the policy as a
third-party insured.

(2) When Army equipment and per-
sonnel are used for debris removal re-
lief pursuant to the Federal Disaster
Relief Act, 42 U.S.C. 5173, the state is
required to assume responsibility for
third-party claims. The senior judge
advocate for a task force engaged in
such relief should obtain an agreement
requiring the state to hold the Army
harmless and establish a procedure for
payment by the state. Claims will be
received, entered into the TSCA data-
base, investigated and forwarded to
state authorities for action.

(m) Real estate claims. Claims for rent,
damage, or other payments involving
the acquisition, use, possession or dis-
position of real property or interests
therein, are generally payable under
AR 405-15. These claims are handled by
the Real Estate Claims Office in the
appropriate COE District or a special
office created for a deployment. Direc-
torate of Real Estate, Office of the
Chief of Engineers, has supervisory au-
thority. Claims for damage to real
property and incidental personal prop-
erty, but not for rent (for example,
claims arising during a maneuver or
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deployment) may be payable under sub-
parts C or J of this part. However, pri-
ority should be given to the use of AR
405-15 as it is more flexible and expedi-
tious. In contingency operations and
deployments, there is a large potential
for overlap between contractual prop-
erty damage claims and noncombat ac-
tivity/maneuver claims. Investigate
carefully to ensure the claim is in the
proper channel (claims or real estate),
that it is fairly settled, and that the
claimant does not receive a double pay-
ment. For additional guidance, see sub-
part J of this part and United States
Army Claims Service Europe
(USACSEUR) Real Estate/Office of the
Judge Advocate Standard Operating
Procedures for Processing Claims In-
volving Real Estate During Contin-
gency Operations (August 20, 2002).

(n) Claims generated by civil works
projects. Civil works projects claims
arising from tortious activities are de-
fined by whether the negligent or
wrongful act or omission arising from a
project or activity is funded by a civil
works appropriation. Civil works
claims are those noncontractual claims
which arise from a negligent or wrong-
ful act or omission during the perform-
ance of a project or activity funded by
civil works appropriations as distin-
guished from a project or activity fund-
ed by Army operation and maintenance
funds. Civil works claims are paid out
of civil works appropriations to the ex-
tent set forth in §536.71(f). A civil
works claim can also arise out of a
noncombat activity, for example, an
inverse condemnation claim in which
flooding exceeds the high water mark.
Maritime claims under subpart H of
this part are civil works claims when
they arise out of the operation of a
dam, locks or navigational aid.

NOTE TO §536.34: See parallel discussion at
DA Pam 27-162, paragraph 2-1.

§536.35 Unique issues related to envi-
ronmental claims.

Claims for property damage, personal
injury, or death arising in the United
States based on contamination by
toxic substances found in the air or the
ground must be reported by USARCS
to the Environmental Law Division of
the Army Litigation Center and the
Environmental Torts Branch of DOJ.

§536.38

Such claims arising overseas must be
reported to the Command Claims Serv-
ice with geographical jurisdiction over
the claim and USARCS. Claims for per-
sonal injury from contamination fre-
quently arise at an area that is the
subject of claims for cleanup of the
contamination site. The cleanup
claims involve other Army agencies,
use of separate funds, and prolonged in-
vestigation. Administrative settlement
is not usually feasible because settle-
ment of property damage claims must
cover all damages, including personal
injury. Payment by Defense Environ-
mental Rehabilitation Funds should be
considered initially and any such pay-
ment should be deducted from any set-
tlement under AR 27-20.

§536.36 Related remedies.

An ACO or a CPO routinely receives
claims or inquiries about claims that
clearly are not cognizable under this
part. It is the DA’s policy that every
effort be made to discover another
remedy and inform the inquirer as to
its nature. Claims personnel will famil-
iarize themselves with the remedies set
forth in DA Pam 27-162, paragraph 2-17,
to carry out this policy. If no appro-
priate remedy can be discovered, for-
ward the file to the Commander
USARCS, with recommendations.

§536.37 Importance of the claims in-
vestigation.

Prompt and thorough investigation
will be conducted on all potential and
actual claims for and against the gov-
ernment. Evidence developed during an
investigation provides the basis for
every subsequent step in the adminis-
trative settlement of a claim or in the
pursuit of a lawsuit. Claims personnel
must gather and record adverse as well
as favorable information. The CJA,
claims attorney or unit claims officer
must preserve their legal and factual
findings.

§536.38 Elements of the investigation.

(a) The investigation is conducted to
ascertain the facts of an incident.
Which facts are relevant often depends
on the law and regulations applicable
to the conduct of the parties involved
but generally the investigation should
develop definitive answers to such

109



§536.39

questions as “When?”’ ‘“Where?”’
“Who?” “What?” and ‘“How?”’. Typi-
cally, the time, place, persons, and cir-
cumstances involved in an incident
may be established by a simple report,
but its cause and the resulting damage
may require extensive effort to obtain
all the pertinent facts.

(b) The object of the investigation is
to gather, with the least possible delay,
the best available evidence without ac-
cumulating excessive evidence con-
cerning any particular fact. The claim-
ant is often an excellent source of such
information and should be contacted
early in the investigation, particularly
when there is a question as to whether
the claim was timely filed.

§536.39 Use of experts,
and appraisers.

(a) ACOs or CPOs will budget oper-
ation and maintenance (O&M) funds for
the costs of hiring property appraisers,
accident reconstructionists, expert
consultants to furnish opinions, and
medical specialists to conduct inde-
pendent medical examinations (IMEs).
Other expenses to be provided for from
O&M funds include the purchase of doc-
uments, such as medical records, and
the hiring of mediators. See §536.53(b).
Where the cost exceeds $750 or local
funds are exhausted, a request for fund-
ing should be directed to the Com-
mander USARCS, with appropriate jus-
tification. The USARCS AAO must be
notified as soon as possible when an ac-
cident reconstruction is indicated.

(b) Where the claim arises from
treatment at an Army MTF, the
MEDDAC commander should be re-
quested to fund the cost of an inde-
pendent consultant’s opinion or an
IME.

(c) The use of outside consultants
and appraisers should be limited to
claims in which liability or damages
cannot be determined otherwise and in
which the use of such sources is eco-
nomically feasible, for instance, where
property damage is high in amount and
not determinable by a government ap-
praiser or where the extent of personal
injury is serious and a government IME
is neither available nor acceptable to a
claimant. Prior to such an examination
at an MTF, ensure that the necessary

consultants

32 CFR Ch. V (7-1-23 Edition)

specialists are available and a prompt
written report may be obtained.

(d) Rither an IME or an expert opin-
ion is procured by means of a personal
services contract under the Federal Ac-
quisition Regulation (FAR), part 37, 48
CFR 37.000 et seq., through the local
contracting office. The contract must
be in effect prior to commencement of
the records review. Payment is author-
ized only upon receipt of a written re-
port responsive to the questions asked
by the CJA or claims attorney.

(e) Whenever a source other than
claims personnel is used to assist in
the evaluation of a claim in which
medical information protected by
HIPAA is involved, the source must
sign an agreement designed to protect
the patient’s privacy rights.

§536.40 Conducting the investigation.

(a) The methods and techniques for
investigating specific categories of
claims are set forth in DA Pam 27-162,
paragraphs 2-25 through 2-34. The in-
vestigation of medical malpractice
claims should be conducted by a CJA
or claims attorney, using a medical
claims investigator.

(b) A properly filed claim must con-
tain enough information to permit in-
vestigation. For example, if the claim
does not specify the date, location or
details of every incident complained of,
the claimant or legal representative
should be required to furnish the infor-
mation.

(c) Request the claimant or legal rep-
resentative to specify a theory of li-
ability. However, the investigation
should not be limited to the theories
specified, particularly where the claim-
ant is unrepresented. All logical theo-
ries should be investigated.

§536.41 Determination of liability—
generally.

(a) Under the FTCA, the United
States is liable in the same manner and
to the same extent as a private indi-
vidual under like circumstances in ac-
cordance with the law of the place
where the act or omission giving rise
to the tort occurred (28 U.S.C. 2673 and
2674). This means that liability must
rest on the existence of a tort cog-
nizable under state law, hereinafter re-
ferred to as a state tort. A finding of
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state tort liability requires the liti-
gating attorney to prove the elements
of duty, breach of duty, causation, and
damages as interpreted by federal case
law.

(b) The foregoing principles and re-
quirements will be followed in regard
to tort claims against the United
States under other subparts, with cer-
tain exceptions noted within the indi-
vidual subparts or particular tort stat-
utes.

(c) Interpretation will be made in ac-
cordance with FTCA case law and also
maritime case law where applicable.
Additionally, a noncombat activity can
furnish the basis for a claim under sub-
parts C, F, and J of this part. Noncom-
bat activities include claims arising
out of civil works, such as inverse con-
demnation.

(d) Federal, not state or local, law
applies to a determination as to who is
a federal employee or a member of the
armed forces. Under all subparts, the
designation ‘‘federal employee’” ex-
cludes a contractor of the United
States. See 28 U.S.C. 2671. See however,
§536.23(b)(4)(ii) concerning personal
services contractors. For employment
identification purposes apply FTCA
case law in making a determination.

(e) Federal, not state or local, law ap-
plies to an interpretation of the SOL
under all subparts. Minority or incom-
petence does not toll the SOL. Case law
developed under the FTCA will be used
in other subparts in interpreting SOL
questions.

(f) Under the FTCA state or local law
is used to determine scope of employ-
ment and under other subparts for
guidance.

§536.42

A claim for violation of the U.S. Con-
stitution does not constitute a state
tort and is not cognizable under any
subpart. A constitutional claim will be
scrutinized in order to determine
whether it is totally or partially pay-
able as a state tort. For example, a
Fifth Amendment taking may be pay-
able in an altered form as a real estate
claim. For further discussion see DA
Pam 27-162, paragraph 2-36.

Constitutional torts.

§536.45

§536.43 Incident to service.

(a) A member of the armed forces’
claim for personal injury or wrongful
death arising incident to service is not
payable under any subpart except to
the extent permitted by the receiving
State under §§5636.114 through 536.116
(Claims arising overseas); however, a
claim by a member of the United
States Armed Forces for property loss
or damage may be payable under AR
27-20, chapter 11 or, if not, under sub-
parts C, E, F, or G of this part. Deriva-
tive claims and claims for indemnity
are also excluded.

(b) Claims for personal injury or
wrongful death by members of a for-
eign military force participating in a
joint military exercise or operation
arising incident to service are not pay-
able under any subpart. Claims for
property loss or damage, but not sub-
rogated claims, may be payable under
subpart C of this part. Derivative
claims and claims for indemnity or
contribution are not payable under any
subpart.

NOTE TO §536.43: For further discussion see
DA Pam 27-162, paragraph 2-37.

§536.44 FECA and LSHWCA claims ex-
clusions.

A federal or NAFI employee’s per-
sonal injury or wrongful death claim
payable under the Federal Employees
Compensation Act (FECA) or the
Longshore and Harbor Workers Com-
pensation Act (LSHWCA) is not pay-
able under any subpart. Derivative
claims are also excluded but a claim
for indemnity may be payable under
certain circumstances. A federal or
NAFI employee’s claim for an incident-
to-service property loss or damage may
be payable under AR 27-20, chapter 11
or, if not, under subparts C, D, F, G, H
or J of this part. For further discussion
see DA Pam 27-162, paragraph 2-38.

§536.45 Statutory exceptions.

This topic is more fully discussed in
DA Pam 27-162, paragraph 2-39. The ex-
clusions listed below are found at 28
U.S.C. 2680 and apply to subparts C, D,
F, and H and §§536.107 through 536.113
(Claims arising in the United States) of
subpart G, except as noted therein, and
not to subparts E, J or §§536.107

111



§536.46

through 536.113 (Claims arising over-
seas) of subpart G of this part. A claim
is not payable if it:

(a) Is based upon an act or omission
of an employee of the U.S. government,
exercising due care, in the execution of
a statute or regulation, whether or not
such statute or regulation is wvalid.
This exclusion does not apply to a non-
combat activity claim.

(b) Is based upon the exercise or per-
formance or the failure to exercise or
perform a discretionary function or
duty on the part of a federal agency or
an employee of the government, wheth-
er or not the discretion is abused. This
exclusion does not apply to a noncom-
bat activity claim.

(c) Arises out of the loss, mis-
carriage, or negligent transmission of
letters or postal matters. This exclu-
sion is not applicable to registered or
certified mail claims under subpart C
of this part. See §536.34(1).

(d) Arises in respect of the assess-
ment or collection of any tax or cus-
toms duty, or the detention of any
goods or merchandise by any customs
or other law enforcement officer. See
28 U.S.C. 2680(c).

(e) Is cognizable under the SIAA (46
U.S.C. app. 741-752), the PVA (46 U.S.C.
app. 781-790), or the AEA (46 U.S.C. app.
740). This exclusion does not apply to
subparts C, F, H or J of this part.

(f) Arises out of an act or omission of
any federal employee in administering
the provisions of the Trading with the
Enemy Act, 50 U.S.C. app. 1-44.

(g) Is for damage caused by the impo-
sition or establishment of a quarantine
by the United States.

(h) Arises out of assault, battery,
false imprisonment, false arrest, mali-
cious prosecution, abuse of process,
libel, slander, misrepresentation, de-
ceit, or interference with contract
rights, except for acts or omissions of
investigation of law enforcement offi-
cers of the U.S. government with re-
gard to assault, battery, false impris-
onment, false arrest, abuse of process
or malicious prosecution. This exclu-
sion also does not apply to a health
care provider as defined in 10 U.S.C.
1089 and §536.80 of this part, under the
conditions listed therein.

(i) Arises from the fiscal operations
of the U.S. Department of the Treasury
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or from the regulation of the monetary
system.

(j) Arises out of the combatant ac-
tivities of U.S. military or naval
forces, or the Coast Guard during time
of war.

(k) Arises in a foreign country. This
exclusion does not apply to subparts C,
E, F, H, J or §§536.114 through 536.116
(Claims arising overseas) of subpart G
of this part.

(1) Arises from the activities of the
Tennessee Valley Authority, 28 U.S.C.
2680(1).

(m) Arises from the activities of the
Panama Canal Commission, 28 U.S.C.
2680(m).

(n) Arises from the activities of a fed-
eral land bank, a federal intermediate
credit bank, or a bank for cooperatives,
28 U.S.C. 2680(n).

NOTE TO §536.45: This topic is more fully
discussed in DA Pam 27-162, paragraph 2-39.

§536.46 Other exclusions.

(a) Statutory employer. A claim is not
payable under any subpart if it is for
personal injury or death of any con-
tract employee for whom benefits are
provided under any workers’ compensa-
tion law, if the provisions of the work-
ers’ compensation insurance are retro-
spective and charge an allowable ex-
pense to a cost-type contract, or if pre-
cluded by state law. See Federal Tort
Claims Handbook (FTCH), section II,
D7 (posted on the Web at https:/
www.jagenet.army.mil/laawsxxi/cds.nsf.
Select the link ‘‘Claims’ under ‘“‘JAG
Publications.””) The statutory em-
ployer exclusion also applies to claims
that may be covered by the Defense
Bases Act, 42 U.S.C. 16561-1654.

(b) Flood exclusion. Within the United
States a claim is not payable if it
arises from damage caused by flood or
flood waters associated with the con-
struction or operation of a COE flood
control project, 33 U.S.C. 702(c). See DA
Pam 27-162, paragraph 2-40.

(c) ARNG property. A claim is not
payable under any subpart if it is for
damage to, or loss of, property of a
state, commonwealth, territory, or the
District of Columbia caused by ARNG
personnel, engaged in training or duty
under 32 U.S.C. 316, 502, 503, 504, or 505,
who are assigned to a unit maintained
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by that state, commonwealth, terri-
tory, or the District of Columbia. See
DA Pam 27-162, paragraph 2-41.

(d) Federal Disaster Relief Act. Within
the United States a claim is not pay-
able if it is for damage to, or loss of,
property or for personal injury or
death arising out of debris removal by
a federal agency or employee in car-
rying out the provisions of the Federal
Disaster Relief Act, 42 U.S.C. 5173. See
DA Pam 27-162, paragraph 2-42.

(e) Non-justiciability doctrine. A claim
is not payable under any subpart if it
arises from activities that present a
non-justiciable political question. See
DA Pam 27-162, paragraph 2-43.

(f) National Vaccine Act. (42 U.S.C.
300aa~1 through 300aa-7). A claim is not
payable under any subpart if it arises
from the administration of a vaccine
unless the conditions listed in the Na-
tional Vaccine Injury Compensation
Program (42 U.S.C. 300aa-9 through
300aa-19) have been met. See DA Pam
27-162, paragraph 2-17c(6)(a).

(g) Defense Mapping Agency. A claim
is not payable under any subpart if it
arises from inaccurate charting by the
Defense Mapping Agency, 10 U.S.C. 456.
See FTCH section II, B4s (Web address
at paragraph (a) of this section).

(h) Quiet Title Act. Within the U.S., a
claim is not payable if it falls under
the Quiet Title Act 28 U.S.C. 2409a.

(i) Defense Bases Act. A claim arising
outside the United States is not pay-
able if it is covered by the Defense
Bases Act, 42 U.S.C. 16561-1654.

NOTE TO §536.46: See parallel discussion at
DA Pam 27-162, paragraphs 2-40 through 2-43.

§536.47 Statute of limitations.

To be payable, a claim against the
United States under any subpart, ex-
cept §§536.114 through 536.116 (Claims
arising overseas), must be filed no later
than two years from the date of ac-
crual as determined by federal law. The
accrual date is the date on which the
claimant is aware of the injury and its
cause. The claimant is not required to
know of the negligent or wrongful na-
ture of the act or omission giving rise
to the claim. The date of filing is the
date of receipt by the appropriate fed-
eral agency, not the date of mailing.
See also §536.26(a) and parallel discus-
sion at DA Pam 27-162, paragraph 2-44.

§536.50

§536.48 Federal
ment.

employee require-

To be payable, a claim under any
subpart except subpart K of this part,
§§536.163 through 536.157 (Claims in-
volving tortfeasors other than non-
appropriated fund employees), must be
based on the acts or omissions of a
member of the armed forces, a member
of a foreign military force within the
United States with which the United
States has a reciprocal claims agree-
ment, or a federal civilian employee.
This does not include a contractor of
the United States. Apply federal case
law for interpretation. See parallel dis-
cussion at DA Pam 27-162, paragraph 2—
46.

§536.49 Scope of employment require-
ment.

To be payable, a claim must be based
on acts or omissions of a member of
the armed forces, a member of a for-
eign military force within the United
States with which the United States
has a reciprocal claims agreement, or a
federal employee acting within the
scope of employment, except for sub-
parts E, J, or subpart K of this part,
§§536.163 through 536.157 (Claims in-
volving tortfeasors other than non-
appropriated fund employees). A claim
arising from noncombat activities
must be based on the armed service’s
official activities. Excluded are claims
based on vicarious liability or the hold-
er theory in which the owner of the ve-
hicle is responsible for any injury or
damage regardless of who the operator
was. See parallel discussion at DA Pam
27-162, paragraph 2-46.

§536.50 Determination of damages—
applicable law.

(a) The Federal Tort Claims Act. The
whole law of the place where the inci-
dent giving rise to the claim occurred,
including choice of law rules, is appli-
cable. Therefore, the law of the place of
injury or death does not necessarily
apply. Where there is a conflict be-
tween local law and an express provi-
sion of the FTCA, the latter governs.

(b) The Military Claims Act or National
Guard Claims Act. See subparts C and F
of this part. The law set forth in §536.80
applies only to claims accruing on or
after September 1, 1995. The law of the
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place of the incident giving rise to the
claim will apply to claims arising in
the United States, its commonwealths,
territories and possessions prior to
September 1, 1995. The general prin-
ciples of U.S. tort law will apply to
property damage or loss claims arising
outside the United States prior to Sep-
tember 1, 1995. Established principles of
general maritime law will apply to in-
jury or death claims arising outside
the United States prior to September 1,
1995. See Moragne v. States Marine
Lines, Inc., 398 U.S. 375 (1970) and fed-
eral case law. Where general maritime
law provides no guidance, the general
principles of U.S. tort law will apply.

(c) The Foreign Claims Act. See sub-
part J of this part. The law of the place
of occurrence applies to the resolution
of claims. However, the law of damages
set forth in §536.139 will serve as a
guide.

(d) The Army Maritime Claims Settle-
ment Act. Maritime law applies.

(e) Damages mot payable. Under all
subparts, property loss or damage re-
fers to actual tangible property. Ac-
cordingly, consequential damages, in-
cluding, but not limited to bail, inter-
est (prejudgment or otherwise), or
court costs are not payable. Costs of
preparing, filing, and pursuing a claim,
including expert witness fees, are not
payable. The payment of punitive dam-
ages, that is, damages in addition to
general and special damages that are
otherwise payable, is prohibited. See
DA Pam 27-162, paragraphs 2-56 and 3-
4Db.

(f) Source of attorney’s fees. Attorney’s
fees are taken from the settlement
amount and not added thereto. They
may not exceed 20 percent of the settle-
ment amount under any subpart.

NOTE TO §536.50: For further discussion see
DA Pam 27-162, paragraph 2-51.

§536.51 Collateral source rule.

Where permitted by applicable state
or maritime law, damages recovered
from collateral sources are payable
under subparts D and H, but not under
subparts C, E, F, or J of this part. For
further discussion see DA Pam 27-162,
paragraph 2-57.
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§536.52 Subrogation.

Subrogation is the substitution of
one person in place of another with re-
gard to a claim, demand or right. It
should not be confused with a lien,
which is an obligation of the claimant.
Applicable state law should be re-
searched to determine the distinction
between subrogation and a lien. Sub-
rogation claims are payable under sub-
parts D and H, but not under subparts
C, E, F or J of this part. For further
discussion see DA Pam 27-162, para-
graph 2-58.

§536.53 Evaluation of claims—general
rules and guidelines.

(a) Before claims personnel evaluate
a claim:

(1) A claimant or claimant’s legal
representative will be furnished the op-
portunity to substantiate the claim by
providing essential documentary evi-
dence according to the claim’s nature
including, but not instead of, the fol-
lowing: Medical records and reports,
witness statements, itemized bills and
paid receipts, estimates, federal tax re-
turns, W-2 forms or similar proof of
loss of earnings, photographs, and re-
ports of appraisals or investigation. If
necessary, request permission, through
the legal representative, to interview
the claimant, the claimant’s family,
proposed witnesses and treating health
care providers (HCPs). In a professional
negligence claim, the claimant will
submit an expert opinion when re-
quested. State law concerning the re-
quirement for an affidavit of merit
should be cited.

(2) When the claimant or the legal
representative fails to respond in a
timely manner to informal demands
for documentary evidence, interviews,
or an independent medical examination
(IME), make a written request. Such
written request provides notice to the
claimant that failure to provide sub-
stantiating evidence will result in an
evaluation of the claim based only on
information currently in the file.
When, despite the government’s re-
quest, there is insufficient information
in the file to permit evaluation, the
claim will be denied for failure to docu-
ment it. Failure to submit to an IME
or sign an authorization to use medical
information protected by HIPAA, for
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review or evaluation by a source other
than claims personnel, are both
grounds for denial for failure to docu-
ment, provided such evaluation is es-
sential to the determination of liabil-
ity or damages. State a time limit, for
example, 30 or 60 days, to furnish the
substantiation or expert opinion re-
quired in a medical malpractice claim.

(3) If, in exchange for complying with
the government’s request for the fore-
going information, the claimant or the
legal representative requests similar
information from the file, the claimant
may be provided such information and
documentation as is releasable under
the Federal Rules of Civil Procedure
(FRCP). Additionally, work product
may be released if such release will
help settle the claim. See §536.18.

(b) An evaluation should be viewed
from the claimant’s perspective. In
other words, before denying a claim,
first determine whether there is any
reasonable basis for compromise. Cer-
tain jurisdictional issues and statutory
bases may not be open for compromise.
The incident to service and FECA ex-
clusions are rarely subject to com-
promise, whereas the SOL is more sub-
ject to compromise. Factual and legal
disputes are compromisable, frequently
providing a basis for limiting damages,
not necessarily grounds for denial.
Where a precise issue of dispute is iden-
tified and is otherwise unresolvable,
mediation by a disinterested qualified
person, such as a federal judge, or for-
eign equivalent for claims arising
under the FCA, should be obtained
upon agreement with the claimant or
the claimant’s legal representative.
Contributory negligence has given way
to comparative negligence in most
United States jurisdictions. In most
foreign countries, comparative neg-
ligence is the rule of law.

NOTE TO §536.53: For further discussion see
DA Pam 27-162, paragraph 2-59.

§536.54 Joint tortfeasors.

When joint tortfeasors are liable, it
is DA policy to pay only the fair share
of a claim attributable to the fault of
the United States rather than pay the
claim in full and then bring suit
against the joint tortfeasor for con-
tribution. If payment from a joint
tortfeasor is not forthcoming after the

§536.56

CJA’s demand, the TUnited States
should settle for its fair share, provided
the claimant is willing to hold the
United States harmless. Where a joint
tortfeasor’s liability greatly outweighs
that of the United States, the claim
should be referred to the joint
tortfeasor for action.

§536.55 Structured settlements.

(a) The use of future periodic pay-
ments, including reversionary medical
trusts, is encouraged to ensure that the
injured party is adequately com-
pensated and able to meet future needs.

(1) It is necessary to ensure adequate
care and compensation for a minor or
other incompetent claimant or unem-
ployed survivor over a period of years.

(2) A medical trust is necessary to
ensure the long-term availability of
funds for anticipated future medical
care, the cost of which is difficult to
predict.

(3) The injured party’s life expect-
ancy cannot be reasonably determined
or is likely to be shortened.

(b) Under subpart D of this part,
structured settlements cannot be re-
quired but are encouraged in situations
listed above or where state law permits
them. In the case of a minor, every ef-
fort should be made to insure that the
minor, and not the parents, receives
the benefit of the settlement. Annuity
payments at the age of majority should
be considered. If rejected, a blocked
bank account may be used.

(c) It is the policy of the Department
of Justice never to discuss the tax-free
nature of a structured settlement.

NOTE TO §536.55: For further discussion, see
DA Pam 27-162, paragraph 2-63.

§536.56 Negotiations—purpose and ex-
tent.

It is DA policy to settle meritorious
claims promptly and fairly through di-
rect negotiation at the lowest possible
level. The Army’s negotiator should
not admit liability as such is not nec-
essary. However, the settlement should
reflect diminished value where con-
tributory negligence or other value-di-
minishing factors exist. The negotiator
should be thoroughly familiar with all
aspects of the case, including the
claimant’s background, the key wit-
nesses, the anticipated testimony and
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the appearance of the scene. There is
no substitute for the claims nego-
tiator’s personal study of, and partici-
pation in, the case before settlement
negotiations begin. If settlement is not
possible due to the divergence in the
offers, refine the issues as much as pos-
sible in order to expedite any subse-
quent suit. Mediation should be used if
the divergence is due to an issue of law
affecting either liability or damages.
For further discussion see DA Pam 27—
162, paragraph 2-64.

§536.57 Who should negotiate.

An AAO or, when delegated addi-
tional authority, an ACO or a CPO, has
authority to settle claims in an
amount exceeding the monetary au-
thority delegated by regulation. It is
DA policy to delegate USARCS author-
ity, on a case-by-case basis, to an ACO
or a CPO possessing the appropriate
ability and experience. Only an attor-
ney should negotiate with a claimant’s
attorney. Negotiations with unrepre-
sented claimants may be conducted by
a non-attorney, under the supervision
of an attorney. For further discussion
see DA Pam 27-162, paragraph 2-65.

§536.58 Settlement negotiations with
unrepresented claimants.

All aspects of the applicable law and
procedure, except the amount to be
claimed, should be explained to both
potential and actual claimants. The ne-
gotiator will ensure that the claimant
is aware of whether the negotiator is
an attorney or a non-attorney, and
that the negotiator represents the
United States. As to claims within
USARCS’ monetary authority, the
chronology and details of negotiations
should be memorialized with a written
record furnished to the claimant. The
claimant should understand that it is
not necessary to hire an attorney, but
when an attorney is needed, the nego-
tiator should recommend hiring one. In
a claim where liability is not an issue,
the claimant should be informed that if
an attorney is retained, the claimant
should attempt to negotiate an hourly
fee for determination of damages only.
For further discussion see DA Pam 27-
162, paragraph 2-68.
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§536.59 Settlement or approval au-
thority.

“Settlement authority’ is a statu-
tory term (10 U.S.C. 2735) meaning that
officer authorized to approve, deny or
compromise a claim, or make final ac-
tion. ‘“‘Approval authority’” means the
officer empowered to settle, pay or
compromise a claim in full or in part,
provided the claimant agrees. ‘‘Final
action authority’” means the officer
empowered to deny or make a final
offer on a claim. Determining the prop-
er officer empowered to approve or
make final action on a claim depends
on the claims statute involved and any
limitations that apply under that stat-
ute. DA Pam 27-162, paragraph 2-69,
outlines how various authority is dele-
gated among offices.

§536.60 Splitting property damage and
personal injury claims.

Normally, a claim will include all
damages that accrue by reason of the
incident. Where a claimant has a claim
for property damage and personal in-
jury arising from the same incident,
the property damage claim may be
paid, under certain circumstances,
prior to the filing of the personal in-
jury claim. The personal injury claim
may be filed later provided it is filed
within the applicable statute of limita-
tions. When both property damage and
personal injury arise from the same in-
cident, the property damage claim may
be paid to either the claimant or, under
subparts D or H of this part, the in-
surer and the same claimant may re-
ceive a subsequent payment for per-
sonal injury. Only under subparts D or
H of this part may the insurer receive
subsequent payment for subrogated
medical bills and lost earnings when
the personal injury claim is settled.
The primary purpose of settling an in-
jured claimant’s property damage
claim before settling the personal in-
jury claim is to pay the claimant for
vehicle damage expeditiously and avoid
costs associated with delay such as loss
of use, loss of business, or storage
charges. The Commander USARCS’ ap-
proval must be obtained whenever the
estimated value of any one claim ex-
ceeds $25,000, or the value of all claims,
actual or potential, arising from the
incident exceeds $50,000; however, if the
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claim arises under the FTCA or
AMCSA, only if the amount claimed
exceeds $50,000, or $100,000 per incident.

§536.61 Advance payments.

(a) This section implements 10 U.S.C.
2736 (Act of September 8, 1961 (75 Stat.
488)) as amended by Public Law 90-521
(82 Stat. 874); Public Law 98-564 (90
Stat. 2919); and Public Law 100-465 (102
Stat. 2005)). No new liability is created
by 10 U.S.C. 2736, which merely permits
partial advance payments, only under
subparts C, F or J of this part, on
claims not yet filed. See AR 27-20,
paragraph 11-18 for information on
emergency partial payments in per-
sonnel claims, which are not governed
by 10 U.S.C. 2736.

(b) The Judge Advocate General
(TJAG) and the Assistant Judge Advo-
cate General (TAJAG) may make ad-
vance payments in amounts not ex-
ceeding  $100,000; the Commander
USARCS, in amounts not exceeding
$25,000, and the authorities designated
in §§536.786(4) and (b) and 536.101, in
amounts not exceeding $10,000, subject
to advance coordination with USARCS,
if the estimated total value of the
claim exceeds their monetary author-
ity. Requests for advance payments in
excess of $10,000 will be forwarded to
USARCS for processing.

(¢c) Under subpart J of this part,
three-member foreign claims commis-
sions may make advance payments
under the FCA in amounts not exceed-
ing $10,000, subject to advance coordi-
nation with USARCS if the estimated
total value of the claim exceeds their
monetary authority.

(d) An advance payment, not exceed-
ing $100,000, is authorized in the lim-
ited category of claims or potential
claims considered meritorious under
subparts C, F or J of this part, that re-
sult in immediate hardship. An ad-
vance payment is authorized only
under the following circumstances:

(1) The claim, or potential claim,
must be determined to be cognizable
and meritorious under the provisions of
subparts C, F or J of this part.

(2) An immediate need for food,
clothing, shelter, medical or burial ex-
penses, or other necessities exists.

(3) The payee, so far as can be deter-
mined, would be a proper claimant, in-
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cluding an incapacitated claimant’s
spouse or next-of-kin.

(4) The total damage sustained must
exceed the amount of the advance pay-
ment.

(5) A properly executed advance pay-
ment acceptance agreement has been
obtained. This acceptance agreement
must state that it does not constitute
an admission of liability by the United
States and that the amount paid shall
be deducted from any subsequent
award.

(e) There is no statutory authority
for making advance payments for
claims payable under subparts D or H
of this part.

NoOTE TO §536.61: For further discussion see
DA Pam 27-162, paragraph 2-71.

§536.62 Action memorandums.

(a) When required. (1) All claims will
be acted on prior to being closed except
for those that are transferred. For
claims on which suit is filed before
final action, see §536.66. A settlement
authority may deny or pay in full or in
part any claim in a stated amount
within his or her delegated authority.
An approval authority may pay in full
or in part, but may not deny, a claim
in a stated amount within his or her
delegated authority. If any one claim
arising out of the same incident ex-
ceeds a settlement or approval
authority’s monetary jurisdiction, all
claims from that incident will be for-
warded to the authority having juris-
diction.

(2) In any claim which must be sup-
ported by an expert opinion as to duty,
negligence, causation or damages, an
expert opinion must be submitted upon
request. All opinions must meet the
standards set forth in Federal Rule of
Evidence 702.

(3) An action memorandum is re-
quired for all final actions regardless of
whether payment is made electroni-
cally. The memorandum will contain a
sufficient rendition of the facts, law or
damages to justify the action being
taken. (A model action is posted on the
USARCS Web site; for the address see
§536.2(a).)

(b) Memorandum of Opinion. Upon
completion of the investigation, the
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ACO or CPO will prepare a memo-
randum of opinion in the format pre-
scribed at DA Pam 27-162, when a claim
is forwarded to USARCS for action.
This requirement can be waived by the
USARCS AAO.

(c) Claim brought by a claims authority
or superior. A claim filed by an approval
or settlement authority or his or her
superior officer in the chain of com-
mand or a family member of either will
be investigated and forwarded for final
action, without recommendation, to
the next higher settlement authority
(in an overseas area, this includes a
command claims service) or to
USARCS.

NOTE TO §536.62: For further discussion see
DA Pam 27-162, paragraph 2-72.

§536.63 Settlement agreements.

(a) When required. (1) A claimant’s ac-
ceptance of an award constitutes full
and final settlement and release of any
and all claims against the United
States and its employees, except as to
payments made under §§536.60 and
536.61. A settlement agreement is re-
quired prior to payment on all tort
claims, whether the claim is paid in
full or in part.

(2) DA Form 1666 (Claims Settlement
Agreement) may be used for payment
of COE claims of $2,500 or less or all
Army Central Insurance Fund and
Army and Air Force Exchange Service
claims.

(3) DA Form 7500 (Tort Claim Pay-
ment Report) will be used for all pay-
ments from the Defense Finance and
Accounting Service (DFAS), for exam-
ple, FTCA claims of $2,500 or less, FCA
and MCA claims of $100,000 or less and
all maritime claims regardless of
amount.

(4) Financial Management Service
(FMS) Forms 194, 196 and 197 will be
used for all payments from the Judg-
ment Fund, for example, FTCA claims
exceeding $2,500, MCA and FCA claims
exceeding $100,000.

(6) An alternative settlement agree-
ment will be used when the claimant is
represented by an attorney, or when
any of the above settlement agreement
forms are legally insufficient (such as
when multiple interests are present, a
hold harmless agreement is reached, or
there is a structured settlement). For
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further discussion, see DA Pam 27-162,
paragraph 2-73c.

(b) Unconditional settlement. The set-
tlement agreement must be uncondi-
tional. The settlement agreement rep-
resents a meeting of the minds. Any
changes to the agreement must be
agreed upon by all parties. The return
of a proffered settlement agreement
with changes written thereon or on an
accompanying document represents, in
effect, a counteroffer and must be re-
solved. Even if the claimant signs the
agreement and objects to its terms, ei-
ther in writing or verbally, the settle-
ment is defective and the objection
must be resolved. Otherwise a final
offer should be made.

(c) Court approval—(1) When required.
Court approval is required in a wrong-
ful death claim, or where the claimant
is a minor or incompetent. The claim-
ant is responsible to obtain court ap-
proval in a jurisdiction that is locus of
the act or omission giving rise to the
claim or in which the claimant resides.
The court must be a state or local
court, including a probate court. If the
claimant can show that court approval
is not required under the law of the ju-
risdiction where the incident occurred
or where the claimant resides, the cita-
tion of the statute will be provided and
accompany the payment documents.

(2) Attorney representation. If the
claimant is a minor or incompetent,
the claimant must be represented by a
lawyer. If not already represented, the
claimant should be informed that the
requirement is mandatory unless state
or local law expressly authorizes the
parents or a person in loco parentis to
settle the claim.

(3) Costs. The cost of obtaining court
approval will be factored into the
amount of the settlement; however, the
amount of the costs and other costs
will not be written into the settlement,
only the 20% limitation on attorney
fees will be included.

(4) Claims involving an estate or per-
sonal representative of an estate. On
claims presented on behalf of a dece-
dent’s estate, the law of the state hav-
ing jurisdiction should be reviewed to
determine who may bring a claim on

118



Department of the Army, DoD

behalf of the estate, if court appoint-
ment of an estate representative is re-
quired, and if court approval of the set-
tlement is required.

(d) Signature requirements. (1) Except
as noted in paragraphs (d)(2) through
(d)(6) of this section, all settlement
agreements will be signed individually
by each claimant. A limited power of
attorney signed by the claimant spe-
cifically stating the amount being ac-
cepted and authorizing an attorney at
law or in fact to sign is acceptable
when the claimant is unavailable to
sign. The signatures of the adminis-
trator or executor of the estate, ap-
pointed by a court of competent juris-
diction or authorized by local law, are
required. The signatures of all adult
beneficiaries, acknowledging the set-
tlement, should be obtained unless per-
mission is given by Commander
USARCS. Court approval must be ob-
tained where required by state law. If
not required by state law, the citation
of the state statute will accompany the
payment document. Additionally, all
adult heirs will sign as acknowledging
the settlement. In lieu thereof, where
the adult heirs are not available, the
estate representative will acknowledge
that all heirs have been informed of the
settlement.

(2) Generally, only a court-appointed
guardian of a minor’s estate, or a per-
son performing a similar function
under court supervision, may execute a
binding settlement agreement on a mi-
nor’s claim. In the United States, the
law of the state where the minor re-
sides or is domiciled will determine the
age of majority and the nature and
type of court approval that is needed, if
any. The age of majority is determined
by the age at the time of settlement,
not the date of filing.

(3) For claims arising in foreign
countries where the amount agreed
upon does not exceed $2,500, the re-
quirement to obtain a guardian may be
eliminated. For settlements over $2,500,
whether or not the claim arose in the
United States, refer to applicable local
law, including the law of the foreign
country where the minor resides.

(4) In claims where the claimant is an
incompetent, and for whom a guardian
has been appointed by a court of com-
petent jurisdiction, the signature of
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the guardian must be obtained. In
cases in which competence of the
claimant appears doubtful, a written
statement by the plaintiff’s attorney
and a member of the immediate family
should be obtained.

(5) Settlement agreements involving
subrogated claims must be executed by
a person authorized by the corporation
or company to act in its behalf and ac-
companied by a document signed by a
person authorized by the corporation
or company to delegate execution au-
thority.

(6) If it is believed that the foregoing
requirements are materially impeding
settlement of the claim, bring the mat-
ter to the attention of the Commander
USARCS for appropriate resolution.

(e) Attorneys’ fees and costs. (1) Attor-
neys’ fees for all subparts in this part
536 fall under the American Rule and
are payable only out of the up front
cash in any settlement. Attorneys’ fees
will be stated separately in the settle-
ment agreement as a sum not to exceed
20% of the award.

(2) Costs are a matter to be deter-
mined solely between the attorney and
the claimant and will not be set forth
or otherwise enumerated in the settle-
ment agreement.

(f) Claims involving workers’ compensa-
tion carriers. The settlement of a claim
involving a claimant who has elected
to receive workers’ compensation bene-
fits under local law may require the
consent of the workers’ compensation
insurance carrier, and in certain juris-
dictions, the state agency that has au-
thority over workers’ compensation
awards. Accordingly, claims approval
and settlement authorities should be
aware of local requirements.

(g) Claims involving multiple interests.
Where two or more parties have an in-
terest in the claim, obtain signatures
on the settlement agreement from all
parties. Examples are where both the
subrogee and subrogor file a single
claim for property damage, where both
landlord and tenant file a claim for
damage to real property, or when a
POV is leased, both the lessor or lessee.

(h) Claims involving structured settle-
ments. All settlement agreements in-
volving structured settlements will be
prepared by the Tort Claims Division,
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USARCS, and approved by the Chief or
Deputy Chief, Tort Claims Division.

§536.64 Final offers.

(a) When claims personnel believe
that a claim should be compromised,
and after every reasonable effort has
been made to settle at less than the
amount claimed, a settlement author-
ity will make a written final offer
within his or her monetary jurisdiction
or forward the claim to the authority
having sufficient monetary jurisdic-
tion, recommending a final offer under
the applicable statute. The final offer
notice will contain sufficient detail to
outline each element of damages as
well as discuss contributory neg-
ligence, the SOL or other reasons justi-
fying a compromise offer. The offer let-
ter should include language indicating
that if the offer is not accepted within
a named time period, for example, 30 or
60 days the offer is withdrawn and the
claim is denied.

(b) A final offer under subpart D of
this part will notify the claimant of
the right to sue, not later than six
months from the notice’s date of mail-
ing, and of the right to request recon-
sideration. The procedures for proc-
essing a request for reconsideration are
set forth in §536.89.

(c) Under subparts C or F of this part,
the notice will contain an appeal para-
graph. A similar procedure will be fol-
lowed in subparts E and H of this part.
Subpart J of this part sets forth its
own procedures for FCA final offers.
The procedures for processing an ap-
peal are set forth in §536.79 of this part.
The letter must inform claimants of
the following:

(1) They must accept the offer within
60 days or appeal. The appeal should
state a counteroffer.

(2) The identity of the official who
will act on the appeal, and the require-
ment that the appeal will be addressed
to the settlement authority who last
acted on the claim.

(3) No form is prescribed for the ap-
peal, but the notice of appeal must
fully set forth the grounds for appeal
or state that it is based on the record
as it exists at the time of denial or
final offer.

(4) The appeal must be postmarked
not later than 60 days after the date of
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mailing of the final notice of action. If
the last day of the appeal period falls
on a Saturday, Sunday, or legal holi-
day, as specified in Rule 6a of the Fed-
eral Rules of Civil Procedure, the fol-
lowing day will be considered the final
day of the appeal period.

(d) Where a claim for the same injury
falls under both subparts C and D of
this part (the MCA and the FTCA), and
the denial or final offer applies equally
to each such claim, the letter of notifi-
cation must advise the claimant that
any suit brought on any portion of the
claim filed under the FTCA must be
brought not later than six months from
the date of mailing of the notice of
final offer and any appeal under sub-
part C of this part must be made as
stated in paragraph (c) of this section.
Further, the claimant must be advised
that if suit is brought, action on any
appeal under subpart C of this part will
be held in abeyance pending final de-
termination of such suit.

(e) Upon request, the settlement au-
thority may extend the six-month re-
consideration or 60-day appeal period
provided good cause is shown. The
claimant will be notified as to whether
the request is granted under the FTCA
and that the request precludes the fil-
ing of suit under the FTCA for 6
months. Only one reconsideration is
authorized. Accordingly, that claimant
should be informed of the need to make
all submissions timely.

NOTE TO §536.64: For further discussion see
DA Pam 27-162, paragraph 2-74.

§536.65 Denial notice.

(a) Where there is no reasonable basis
for compromise, a settlement author-
ity will deny a claim within his or her
monetary jurisdiction or forward the
claim recommending denial to the set-
tlement authority that has jurisdic-
tion. The denial notice will contain in-
structions on the right to sue or re-
quest reconsideration. The notice will
state the basis for denial. No admission
of liability will be made. A notice to an
unrepresented claimant should detail
the basis for denial in lay language suf-
ficient to permit an informed decision
as to whether to request appeal or re-
consideration. In the interest of deter-
ring reconsideration, appeal or suit, a
denial notice may be releasable under

120



Department of the Army, DoD

the Federal Rules of Civil Procedure or
by the work product documents doc-
trine.

(b) Regardless of the claim’s nature
or the statute under which it may be
considered, letters denying claims on
jurisdictional grounds that are valid,
certain, and not easily overcome (and
for this reason no detailed investiga-
tion as to the merits of the claim was
conducted), must state that denial on
such grounds is not to be construed as
an opinion on the merits of the claim
or an admission of liability. In medical
malpractice claims, the denial should
state that the file is being referred to
U.S. Army Medical Command for re-
view. If sufficient factual information
exists to make a tentative ruling on
the merits of the claim, liability may
be expressly denied.

NOTE TO §536.65: See §536.53, on denying a
claim for failure to substantiate. In addition,
the procedures and rules in DA Pam 27-162,
paragraph 2-69, settlement and approval au-
thority, apply equally to the denial of
claims. See also DA Pam 27-162, paragraph 2—
75.

§536.66 The “Parker” denial.

(a) When suit is filed before final ac-
tion is taken on a subpart D of this
part claim, a denial letter will be
issued only upon request of DOJ or the
trial attorney. If suit is filed pre-
maturely or in error, the claimant may
be requested to withdraw the suit with-
out prejudice. Such a request must be
coordinated with the trial attorney.

(b) Claimants who have filed com-
panion claims should be notified that,
due to suit being filed, no action can be
taken pending the outcome of suit and
they may file suit if they wish.

NOTE TO §536.66: For further discussion see
DA Pam 27-162, paragraph 2-76.

§536.67 Mailing procedures.

Thirty or sixty day letters seeking
information from claimants, final of-
fers and denial notices are time-sen-
sitive as they require a claimant to
take additional action within certain
time limits. Accordingly, follow proce-
dures to ensure that the date of mail-
ing and receipt of a request for recon-
sideration are documented. Use cer-
tified mail with return receipt re-
quested (or registered mail, if being
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sent to a foreign country other than by
the military postal system) to mail
such notices. Upon receipt, an appeal
or request for reconsideration will be
date-time stamped, logged in, and ac-
knowledged as set forth in §536.68.

NOTE TO §536.67: See also AR 27-20, para-
graph 13-5, and DA Pam 27-162, paragraph 2—
7.

§536.68 Appeal or reconsideration.

(a) An appeal or a request for recon-
sideration will be acknowledged in
writing. A request for reconsideration
under subpart D of this part invokes
the six-month period during which suit
cannot be filed, 28 CFR 14.9(b). The ac-
knowledgment letter will underscore
this restriction.

(b) Where the contents of the appeal
or request for reconsideration indicate,
additional investigation will be con-
ducted and the original action changed
if warranted. Except for subpart J of
this part, which sets forth separate
rules for FCCs, if the relief requested is
not warranted the settlement author-
ity will forward the claim to a higher
settlement authority with a claims
memorandum of opinion (see §536.62)
stating the reasons why the request is
invalid.

NOTE TO §536.68: See also DA Pam 27-162,
paragraph 2-78.

§536.69 Retention of file.

After final action has been taken, the
settlement authority will retain the
file until at least one month after ei-
ther the period of filing suit or the ap-
peal has expired and until all data has
been entered into the database. A paid
claim file will be retained until final
action has been taken on all other
claims arising out of the same inci-
dent. If any single claim arising out of
the same incident must be forwarded to
higher authority for final action, all
claims files for that incident will be
forwarded at the same time. For fur-
ther discussion see DA Pam 27-162,
paragraph 2-79.

§536.70 Preparation and forwarding of
payment vouchers.

(a) An unrepresented claimant will be
listed as the sole payee. Joint claim-
ants will not be listed since settlement
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agreements must specify the amount
payable to each claimant individually
and each must be issued a separate
check.

(b) When a claimant is represented by
an attorney, only one payment voucher
will be issued with the claimant and
the attorney as joint payees. The pay-
ment will be sent to the office of the
claimant’s attorney. The attorney of
record, either an individual or firm des-
ignated by the claimant, will be the co-
payee. If claimant has been represented
by other attorneys in the same claim,
such attorneys will not be listed as
payees, even if they have a lien. Satis-
faction of any such fee will be a matter
between the claimant and such attor-
ney. If payment is made by electronic
transfer, the funds will be paid into the
account of the claimant. However, if
requested, the payment may be made
into the attorney’s escrow account pro-
vided the claimant has provided writ-
ten authorization.

(¢) In a structured settlement the
structured settlement broker will be
the sole payee, who is authorized to
issue checks for the amounts set forth
in the settlement agreement. The up-
front cash payment may be deposited
into an escrow account established for
the benefit of the claimant.

(d) If a claimant is a minor or has
been declared incompetent by a court
or other authority authorized to do so,
payment will be made to the court-ap-
pointed guardian of the minor or in-
competent, at a financial institution
approved by the court approving the
settlement.

(e) If the claimant is representing a
deceased’s estate on a wrongful death
claim, or a survival action on behalf of
the deceased, the payment will be
made to the court-appointed represent-
ative of the estate. No payment will be
made directly to the estate.

NOTE TO §536.70: See also §536.63 and DA
Pam 27-162, paragraphs 2-73 and 2-81.

§536.71 Fund sources.

(a) 31 U.S.C. 1304 sets forth the type
and limits of claims payable out of the
Judgment Fund. Only final payments
that are not payable out of agency
funds are allowable, per the Treasury
Financial Manual, Volume I, Part 6,
Chapter 3110, at Section 3115, Sep-
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tember 2000. Threshold amounts for
payment from the judgment fund vary
according to the subpart and statutes
under which a claim is processed. To
determine the threshold amount for
any given payment procedure one must
arrive at a sum of all awards for all
claims arising out of that incident, in-
cluding derivative claims. A joint
amount is not acceptable. A claim for
injury to a spouse or a child is a sepa-
rate claim from one for loss of consor-
tium or services by a spouse or parent.
The monetary limits of $2,5600 set forth
in subpart D and $100,000 set forth in
subparts C, F or J of this part, apply to
each separate claim.

(b) A claim for $2,500 or less arising
under subpart D or E, or under §§536.107
through 536.113 of subpart G, is paid
from the open claims allotment (see
AR 27-20 paragraph 13-6 b(1)) or, if aris-
ing from a project funded by a civil
works appropriation, from COE civil
works funds. The Department of the
Treasury pays any settlement exceed-
ing $2,600 in its entirety, from the
Judgment Fund. However, if a subpart
G of this part, §§536.107 through 536.113
claim is treated as a noncombat activ-
ity claim, payment is made as set forth
in paragraph (c) of this section.

(c) The first $100,000 for each claim-
ant on a claim settled under subparts
C, F or J of this part is paid from the
open claims allotment. Any amount
over $100,000 is paid out of the Judg-
ment Fund.

(d) If not over $500,000, a claim aris-
ing under subpart H of this part is paid
from the open claims allotment or civil
works project funds as appropriate. A
claim exceeding $500,000 is paid en-
tirely by a deficiency appropriation.

(e) AAFES or NAFI claims are paid
from nonappropriated funds, except
when such claims are subject to appor-
tionment between appropriated and
nonappropriated funds. See DA Pam 27—
162, paragraph 2-80h.

(f) COE claims arising out of projects
not funded out of civil works project
funds are payable from the open claims
allotment not to exceed $2,500 for sub-
part D claims and $100,000 for claims
arising from subparts C, F or J of this
part and from the Judgment Fund,
over such amounts.
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NOTE TO §536.71: For further discussion see
DA Pam 27-162, paragraph 2-80.

§536.72 Finality of settlement.

A claimant’s acceptance of an award,
except for an advance payment or a
split payment for property damage
only, constitutes a release of the
United States and its employees from
all liability. Where applicable, a re-
lease should include the ARNG or the
sending State. For further discussion
see DA Pam 27-162, paragraph 2-82.

Subpart C—Claims Cognizable
Under the Military Claims Act

§536.73 Statutory authority for the
Military Claims Act.

The statutory authority for this sub-
part is contained in the Act of August
10, 1956 (70A Stat. 1563, 10 U.S.C. 2733),
commonly referred to as the Military
Claims Act (MCA), as amended by 90—
521, September 1968 (82 Stat. 874); Pub-
lic Law 90-522, September 1968 (82 Stat.
875); Public Law 90-525, September 1968
(82 Stat. 877); Public Law 93-336, July 8,
1974 (88 Stat. 291); Public Law 98-564,
October 1984, (98 Stat. 2918); and Public
Law 103-337, October 1994 (108 Stat.
2664).

§536.74 Scope for claims under the
Military Claims Act.

(a) The guidance set forth in this sub-
part applies worldwide and prescribes
the substantive bases and special pro-
cedural requirements for the settle-
ment of claims against the United
States for death or personal injury, or
damage to, or loss or destruction of,
property:

(1) Caused by military personnel or
civilian employees (enumerated in
§5636.23(b)) acting within the scope of
their employment, except for non-fed-
eralized Army National Guard soldiers
as explained in subpart F of this part;
or

(2) Incident to the noncombat activi-
ties of the armed services (see AR 27-
20, Glossary).

(b) A tort claim arising in the United
States, its commonwealths, territories,
and possessions may be settled under
this subpart if the Federal Tort Claims
Act (FTCA) does not apply to the type
of claim under consideration or if the

§536.76

claim arose incident to noncombat ac-
tivities. For example, a claim by a
service member for property loss or
damage incident to service may be set-
tled if the loss arises from a tort and is
not payable under AR 27-20, Chapter 11.
(c) A tort claim arising outside the
United States may be settled under
this subpart only if the claimant has
been determined to be an inhabitant
(normally a resident) of the United
States at the time of the incident giv-
ing rise to the claim. See §536.136(b).

§536.75 Claims payable under the

Military Claims Act.

(a) General. Unless otherwise pre-
scribed, a claim for personal injury,
death, or damage to, or loss or destruc-
tion of, property is payable under this
subpart when:

(1) Caused by an act or omission of
military personnel or civilian employ-
ees of the DA or DOD, acting within
the scope of their employment, that is
determined to be negligent or wrong-
ful; or

(2) Incident to the noncombat activi-
ties of the armed services.

(b) Property. Property that may be
the subject of claims for loss or damage
under this subpart includes:

(1) Real property used and occupied
under lease (express, implied, or other-
wise). See §536.34(m) and paragraph 2—
15m of DA Pam 27-162.

(2) Personal property bailed to the
government under an agreement (ex-
press or implied), unless the owner has
expressly assumed the risk of damage
or loss.

(3) Registered or insured mail in the
DA’s possession, even though the loss
was caused by a criminal act.

(4) Property of a member of the
armed forces that is damaged or lost
incident to service, if such a claim is
not payable as a personnel claim under
AR 27-20, chapter 11.

(¢) Maritime claims. Claims that arise
on the high seas or within the terri-
torial waters of a foreign country are
payable unless settled under subpart H
of this part.

§536.76 Claims not payable under the
Military Claims Act.

(a) Those resulting wholly from the
claimant’s or agent’s negligent or
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wrongful act. (See §536.77(a)(1)(i) on
contributory negligence.)

(b) Claims arising from private or do-
mestic obligations rather than from
government transactions.

(c) Claims based solely on compas-
sionate grounds.

(d) A claim for any item, the acquisi-
tion, possession, or transportation of
which was in violation of DA direc-
tives, such as illegal war trophies.

(e) Claims for rent, damage, or other
payments involving the acquisition,
use, possession or disposition of real
property or interests therein by and for
the Department of the Army (DA) or
Department of Defense (DOD). See
§536.34(m) and paragraph 2-15m of DA
Pam 27-162.

(f) Claims not in the best interests of
the United States, contrary to public
policy, or otherwise contrary to the
basic intent of the governing statute
(10 U.S.C. 2733); for example, claims for
property damage or loss or personal in-
jury or death of inhabitants of un-
friendly foreign countries or individ-
uals considered to be unfriendly to the
United States. When a claim is consid-
ered not payable for the reasons stated
in this section, it will be forwarded for
appropriate action to the Commander
USARCS, with the recommendations of
the responsible claims office.

(g) Claims presented by a national, or
a corporation controlled by a national,
of a country at war or engaged in
armed conflict with the United States,
or any country allied with such enemy
country unless the appropriate settle-
ment authority determines that the
claimant is, and at the time of the inci-
dent was, friendly to the United States.
A prisoner of war or an interned enemy
alien is not excluded from bringing an
otherwise payable claim for damage,
loss, or destruction of personal prop-
erty in the custody of the government.

(h) A claim for damages or injury,
which a receiving State should adju-
dicate and pay under an international
agreement, unless a consistent and
widespread alternative process of adju-
dicating and paying such claims has
been established within the receiving
State. See DA Pam 27-162, paragraph 3-
4a, for further discussion of the condi-
tions of waiver.
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(i) Claims listed in §§536.42, 536.43,
536.44, 536.45, and 536.46 of this part, ex-
cept for the exclusion Ilisted in
§536.45(k). Additionally, the exclusions
in §536.45(a), (b), (e) and (k) do not
apply to a claim arising incident to
noncombat activities.

(j) Claims based on strict or absolute
liability and similar theories.

(k) Claims payable under subparts D
or J of this part, or under AR 27-20,
chapter 11.

(1) Claims involving DA vehicles cov-
ered by insurance in accordance with
requirements of a foreign country un-
less coverage is exceeded or the insurer
is bankrupt. When an award is other-
wise payable and an insurance settle-
ment is not reasonably available, a
field claims office should request per-
mission from the Commander USARCS
to pay the award, provided that an as-
signment of benefits is obtained.

§536.77 Applicable law for claims
under the Military Claims Act.

(a) General principles—(1) Tort claims
excluding claims arising out of noncombat
activities. (i) In determining liability,
such claims will be evaluated under
general principles of law applicable to
a private individual in the majority of
American jurisdictions, except where
the doctrine of contributory negligence
applies. The MCA requires that con-
tributory negligence be interpreted and
applied according to the law of the
place of the occurrence, including for-
eign (local) law for claims arising in
foreign countries (see 10 TU.S.C.
2733(b)(4)).

(ii) Claims are cognizable when based
on those acts or omissions recognized
as tortious by a majority of jurisdic-
tions that require proof of duty, neg-
ligence, and proximate cause resulting
in compensable injury or loss subject
to the exclusions set forth at §536.76.
Strict or absolute liability and similar
theories are not grounds for liability
under this subpart.

(2) Tort claims arising out of noncombat
activities. Claims arising out of non-
combat activities under §§536.75(a)(2)
and (b) are not tort claims and require
only proof of causation. However, the
doctrine of contributory negligence
will apply, to the extent set forth in 10
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U.S.C. 2733(b)(4) and paragraph (a)(1)@i)
of this section.

(3) Principles applicable to all subpart C
claims. (i) Interpretation of meanings
and construction of questions of law
under the MCA will be determined in
accordance with federal law. The for-
mulation of binding interpretations is
delegated to the Commander USARCS,
provided that the statutory provisions
of the MCA are followed.

(ii) Scope of employment will be de-
termined in accordance with federal
law. Follow guidance from reported
FTCA cases. The formulation of a bind-
ing interpretation is delegated to the
Commander USARCS, provided the
statutory provisions of the MCA are
followed.

(iii) The collateral source doctrine is
not applicable.

(iv) The United States will only be
liable for the portion of loss or damage
attributable to the fault of the United
States or its employees. Joint and sev-
eral liability is inapplicable.

(v) No allowance will be made for
court costs, bail, interest, inconven-
ience or expenses incurred in connec-
tion with the preparation and presen-
tation of the claim.

(vi) Punitive or exemplary damages
are not payable.

(vii) Claims for negligent infliction of
emotional distress may only be enter-
tained when the claimant suffered
physical injury arising from the same
incident as the claim for emotional dis-
tress, or the claimant is the immediate
family member of an injured party/de-
cedent, was in the zone of danger and
manifests physical injury for the emo-
tional distress. Claims for intentional
infliction of emotional distress will be
evaluated under general principles of
American law as set forth in paragraph
(a)(1)(i) of this section and will be con-
sidered as an element of damages under
paragraph (b)(3)(ii) of this section.
Claims for either negligent or inten-
tional infliction of emotional distress
are excluded when they arise out of as-
sault, battery, false arrest, false im-
prisonment, malicious prosecution,
abuse of process, libel, or slander, as
defined in §536.45(h).

(viii) In a claim for personal injury
or wrongful death, the total award for
non-economic damages to any direct
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victim and all persons, including those
derivative to the claim, who claim in-
jury by or through that victim will not
exceed $500,000. However, separate
claims for emotional distress consid-
ered under paragraph (b)(1) of this sec-
tion are not subject to the $500,000 cap
for the wrongful death claim as they
are not included in the wrongful death
claim; rather, each is a separate claim
with its own $500,000 cap under para-
graph (b)(3)(ii) of this section. Contin-
uous or repeated exposure to substan-
tially the same or similar harmful ac-
tivity or conditions is treated as one
incident for the purposes of deter-
mining the extent of liability. If the
claim accrued prior to September 1,
1995, these limitations do not apply.
Any such limitation in the law of the
place of occurrence will apply.

(b) Personal injury claims—(1) Eligible
claimants. Only the following may
claim:

(i) Persons who suffer physical inju-
ries or intentional emotional distress,
but not subrogees (when claiming prop-
erty loss or damage, medical expenses
or lost earnings); see Dparagraph
(a)(3)(iii) of this section.

(ii) Spouses for loss of consortium,
but not parent-child or child-parent
loss of consortium;

(iii) Members of the immediate fam-
ily who were in the zone of danger of
the injured person as defined in para-
graph (a)(3)(vii) of this section.

(2) Economic damages. Elements of
economic damage are limited to the
following:

(i) Past expenses, including medical,
hospital and related expenses actually
incurred. Nursing and similar services
furnished gratuitously by a family
member are compensable. Itemized
bills or other suitable proof must be
furnished. Expenses paid by, or recov-
erable from, insurance or other sources
are not recoverable.

(ii) Future medical, hospital, and re-
lated expenses. When requested, a med-
ical examination is required.

(iii) Past lost earnings as substan-
tiated by documentation from both the
employer and a physician.

(iv) Loss of earning capacity and
ability to perform services, as substan-
tiated by acceptable medical proof.
When requested, past federal income
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tax forms must be submitted for the
previous five years and the injured per-
son must undergo an independent med-
ical examination (IME). Estimates of
future losses must be discounted to
present value at a discount rate of one
to three percent after deducting for in-
come taxes. When a medical trust pro-
viding for all future care is established,
personal consumption may be deducted
from future losses.

(v) Compensation paid to a person for
essential household services that the
injured person can no longer provide
for himself or herself. These costs are
recoverable only to the extent that
they neither have been paid by, nor are
recoverable from, insurance.

(3) Non-economic damages. Elements of
non-economic damages are limited to
the following:

(1) Past and future conscious pain and
suffering. This element is defined as
physical discomfort and distress as
well as mental and emotional trauma.
Loss of enjoyment of life, whether or
not it is discernible by the injured
party, is compensable. The inability to
perform daily activities that one per-
formed prior to injury, such as rec-
reational activities, is included in this
element. Supportive medical records
and statements by health care per-
sonnel and acquaintances are required.
When requested, the claimant must
submit to an interview.

(ii) Emotional distress. Emotional dis-
tress under the conditions set forth in
paragraph (a)(3)(vii) of this section.

(iii) Physical disfigurement. This ele-
ment is defined as impairment result-
ing from an injury to a person that
causes diminishment of beauty or sym-
metry of appearance rendering the per-
son unsightly, misshapen, imperfect, or
deformed. A medical statement and
photographs, documenting claimant’s
condition, may be required.

(iv) Loss of consortium. This element
is defined as conjugal fellowship of hus-
band and wife and the right of each to
the company, society, cooperation, and
affection of the other in every conjugal
relation.

(c) Wrongful death claims. The law of
the place of the incident giving rise to
the claim will apply to claims arising
in the United States, its common-
wealths, territories or possessions.
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(1) Claimant. (i) Only one claim may
be presented for a wrongful death. It
shall be presented by the decedent’s
personal representative on behalf of all
parties in interest. The personal rep-
resentative must be appointed by a
court of competent jurisdiction prior
to any settlement and must agree to
make distribution to the parties in in-
terest under court jurisdiction, if re-
quired.

(ii) Parties in interest are the sur-
viving spouse, children, or dependent
parents to the exclusion of all other
parties. If there is no surviving spouse,
children, or dependent parents, the
next of kin will be considered a party
or parties in interest. A dependent par-
ent is one who meets the criteria set
forth by the Internal Revenue Service
to establish eligibility for a DOD iden-
tification card.

(2) Economic loss. Elements of eco-
nomic damages are limited to the fol-
lowing:

(i) Loss of monetary support of a
family member from the date of injury
causing death until expiration of dece-
dent’s worklife expectancy. When re-
quested, the previous five years federal
income tax forms must be submitted.
Estimates must be discounted to
present value at one to three percent
after deducting for taxes and personal
consumption. Loss of retirement bene-
fits is compensable and similarly dis-
counted after deductions.

(ii) Loss of ascertainable contribu-
tions, such as money or gifts to other
than family member claimants as sub-
stantiated by documentation or state-
ments from those concerned.

(iii) Loss of services from date of in-
jury to end of life expectancy of the de-
cedent or the person reasonably ex-
pected to receive such services, which-
ever is shorter.

(iv) Expenses as set forth in para-
graph (b)(2)(i) of this section. In addi-
tion, burial expenses are allowable. Ex-
penses paid by, or recoverable from, in-
surance or other sources are not recov-
erable.

(3) Nomn-economic loss. Elements of
damages are limited to the following:

(i) Pre-death conscious pain and suf-
fering.

(ii) Loss of companionship, comfort,
society, protection, and consortium
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suffered by a spouse for the death of a
spouse, a child for the death of a par-
ent, or a parent for the death of a
child.

(iii) Loss of training, guidance, edu-
cation, and nurture suffered by a child
under the age of 18 for the death of a
parent, until the child becomes 18
years old.

(iv) Claims for the survivors’ emo-
tional distress, mental anguish, grief,
bereavement, and anxiety are not pay-
able, in particular claims for inten-
tional or negligent infliction of emo-
tional distress to survivors arising out
of the circumstances of a wrongful
death are personal injury claims fall-
ing under §536.77(b)(3).

(d) Property damage claims. The fol-
lowing provisions apply to all claims
arising in the United States, its com-
monwealths, territories and posses-
sions.

(1) Such claims are limited to dam-
age to, or loss of, tangible property and
costs directly related thereto. Con-
sequential damages are not included.
(See §536.50(e) and DA Pam 27-162,
paragraph 2-56a.)

(2) Proper claimants are described in
§536.27. Claims for subrogation are ex-
cluded. (See §536.27(e)). However, there
is no requirement that the claimant
use personal casualty insurance to
mitigate the loss.

(3) Allowable elements of damages
and measure of proof (additions to
these elements are permissible with
concurrence of the Commander
USARCS). These elements are dis-
cussed in detail in DA Pam 27-162,
paragraph 2-54.

(i) Damages to real property.

(ii) Damage to or loss of personal
property, or personal property that is
not economically repairable.

(iii) Loss of use.

(iv) Towing and storage charges.

(v) Loss of business or profits.

(vi) Overhead.

§536.78 Settlement authority for
claims under the Military Claims
Act.

(a) Authority of the Secretary of the
Army. The Secretary of the Army, the
Army General Counsel, as the Sec-
retary’s designee, or another designee
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of the Secretary of the Army may ap-
prove settlements in excess of $100,000.

(b) Delegations of Authority. (1) Deni-
als and final offers made under the del-
egations set forth herein are subject to
appeal to the authorities specified in
paragraph (d) of this section.

(2) The Judge Advocate General
(TJAG) and the Assistant Judge Advo-
cate General (TAJAG) are delegated
authority to pay up to $100,000 in set-
tlement of a claim and to disapprove a
claim regardless of the amount
claimed.

(3) The Commander USARCS is dele-
gated authority to pay up to $25,000 in
settlement of a claim and to dis-
approve or make a final offer in a
claim regardless of the amount
claimed.

(4) The Judge Advocate (JA) or Staff
Judge Advocate (SJA), subject to limi-
tations that USARCS may impose, and
chiefs of a command claims service are
delegated authority to pay up to $25,000
in settlement, regardless of the amount
claimed, and to disapprove or make a
final offer in a claim presented in an
amount not exceeding $25,000.

(5) A head of an area claims office
(ACO) is delegated authority to pay up
to $25,000 in settlement of a claim, re-
gardless of the amount claimed, and to
disapprove or make a final offer in a
claim presented in an amount not ex-
ceeding $25,000. A head of a claims
processing office (CPO) with approval
authority is delegated authority to ap-
prove, in full or in part, claims pre-
sented for $5,000 or less, and to pay
claims regardless of the amount
claimed, provided an award of $5,000 or
less is accepted in full satisfaction of
the claim.

(6) Authority to further delegate pay-
ment authority is set forth in
§5636.3(2)(1) of this part. For further dis-
cussions also related to approval, set-
tlement and payment authority see
also paragraph 2-69 of DA Pam 27-162.

(c) Settlement of multiple claims arising
from a single incident. (1) Where a single
act or incident gives rise to multiple
claims cognizable under this subpart,
and where one or more of these claims
apparently cannot be settled within
the monetary jurisdiction of the au-
thority initially acting on them, no
final offer will be made. All claims will
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be forwarded, along with a rec-
ommended disposition, to the author-
ity who has monetary jurisdiction over
the largest claim for a determination
of liability. However, where each indi-
vidual claim, including derivative
claims, can be settled within the mone-
tary authority initially acting on
them, and none are subject to denial,
all such claims may be settled even
though the total amount exceeds the
monetary jurisdiction of the approving
or settlement authority.

(2) If such authority determines that
federal liability is established, he or
she may return claims of lesser value
to the field claims office for settlement
within that office’s jurisdiction. The
field claims office must take care to
avoid compromising the higher
authority’s discretion by conceding li-
ability in claims of lesser amount.

(d) Appeals. Denials or final offers on
claims described as follows may be ap-
pealed to the official designated:

(1) For claims presented in an
amount over $100,000, final decisions on
appeals will be made by the Secretary
of the Army or designee.

(2) For claims presented for $100,000
or less, and any denied claim, regard-
less of the amount claimed, in which
the denial was based solely upon an in-
cident-to-service bar, exclusionary lan-
guage in a federal statute governing
compensation of federal employees for
job-related injuries (see §536.44), or un-
timely filing, TJAG or TAJAG will
render final decisions on appeals, ex-
cept that claims presented for $25,000
or less, and not acted upon by the Com-
mander USARCS, are governed by
paragraph (d)(3) of this section.

(3) For claims presented for $25,000 or
less, final decisions on appeals will be
made by the Commander USARCS, his
or her designee, or the chief of a com-
mand claims service when such claims
are acted on by an ACO under such
service’s jurisdiction.

(4) Sections 536.64, 536.65, and 536.66 of
this part set forth the rules relating to
the notification of appeal rights and
processing.

(e) Delegated authority. Authority del-
egated by this section will not be exer-
cised unless the settlement or approval
authority has been assigned an office
code.
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§536.79 Action on appeal under the
Military Claims Act.

(a) The appeal will be examined by
the settlement authority who last
acted on the claim, or his or her suc-
cessor, to determine if the appeal com-
plies with the requirements of this reg-
ulation. The settlement authority will
also examine the claim file and decide
whether additional investigation is re-
quired; ensure that all allegations or
evidence presented by the claimant,
agent, or attorney are documented; and
ensure that all pertinent evidence is in-
cluded. If claimants state that they ap-
peal, but do not submit supporting ma-
terials within the 60-day appeal period
or an approved extension thereof, these
appeals will be determined on the
record as it existed at the time of de-
nial or final offer. Unless action under
paragraph (b) of this section is taken,
the claim and complete investigative
file, including any additional inves-
tigation, and a tort claims memo-
randum will be forwarded to the appro-
priate appellate authority for mnec-
essary action on the appeal.

(b) If the evidence in the file, includ-
ing information submitted by the
claimant with the appeal and that
found by any necessary additional in-
vestigation, indicates that the appeal
should be granted in whole or in part,
the settlement authority who last
acted on the claim, or his or her suc-
cessor, will attempt to settle the
claim. If a settlement cannot be
reached, the appeal will be forwarded
in accordance with paragraph (a) of
this section.

(c) As to an appeal that requires ac-
tion by TJAG, TAJAG, or the Sec-
retary of the Army or designee, the
Commander USARCS may take the ac-
tion in paragraph (b) of this section or
forward the claim together with a rec-
ommendation for action. All matters
submitted by the claimant will be for-
warded and considered.

(d) Since an appeal under this sub-
part is not an adversarial proceeding,
no form of hearing is authorized. A re-
quest by the claimant for access to
documentary evidence in the claim file
to be used in considering the appeal
will be granted unless law or regula-
tion does not permit access.
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(e) If the appellate authority upholds
a final offer or authorizes an award on
appeal from a denial of a claim, the no-
tice of the appellate authority’s action
will inform the claimant that he or she
must accept the award within 180 days
of the date of mailing of the notice of
the appellate authority’s action or the
award will be withdrawn, the claim
will be deemed denied, and the file will
be closed without future recourse.

§536.80 Payment of costs, settlements,
and judgments related to certain
medical malpractice claims.

(a) General. Costs, settlements, or
judgments cognizable under 10 U.S.C.
1089(f) for personal injury or death
caused by any physician, dentist,
nurse, pharmacist, paramedic, or other
supporting personnel (including med-
ical and dental technicians, nurse as-
sistants, therapists, and Red Cross vol-
unteers of the Army Medical Depart-
ment (AMEDD), AMEDD personnel de-
tailed for service with other than a fed-
eral department, agency, or instrumen-
tality and direct contract personnel
identified in the contract as federal
employees), will be paid provided that:

(1) The alleged negligent or wrongful
actions or omissions occurred during
the performance of medical, dental, or
related health care functions (includ-
ing clinical studies and investigations)
while the medical or health care em-
ployee was acting within the scope of
employment.

(2) Such personnel furnish prompt no-
tification and delivery of all process
served or received and other docu-
ments, information, and assistance as
requested.

(3) Such personnel cooperate in the
defense of the action on its merits.

(b) Requests for contribution or indem-
nification. All requests for contribution
or indemnification under this section
should be forwarded to the Commander
USARCS for action, following the pro-
cedures set forth in this subpart.

§536.81 Payment of costs, settlements,
and judgments related to certain
legal malpractice claims.

(a) General. Costs, settlements, and
judgments cognizable under 10 U.S.C.
1054(f) for damages for personal injury
or loss of property caused by any attor-
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ney, paralegal, or other member of a
legal staff will be paid if:

(1) The alleged negligent or wrongful
actions or omissions occurred during
the provision or performance of legal
services while the attorney or legal
employee was acting within the scope
of duties or employment;

(2) Such personnel furnish prompt no-
tification and delivery of all process
served or received and other docu-
ments, information, and assistance as
requested;

(3) Such personnel cooperate in the
defense of the action on the merits.

(b) Requests for contribution or indem-
nification. All requests for contribution
or indemnification under this section
should be forwarded to the Commander
USARCS, for action, following the pro-
cedures set forth in this subpart.

§536.82 Reopening an MCA claim after
final action by a settlement author-
ity.

(a) Original approval or settlement au-
thority (including TAJAG, TJAG, Sec-
retary of the Army, or the Secretary’s des-
ignees). (1) An original settlement au-
thority may reconsider the denial of,
or final offer on, a claim brought under
the MCA upon request of the claimant
or the claimant’s authorized agent. In
the absence of such a request, the set-
tlement authority may on his or her
initiative reconsider a claim.

(2) An original approval or settle-
ment authority may reopen and cor-
rect action on an MCA claim pre-
viously settled in whole or in part
(even if a settlement agreement has
been executed) when it appears that
the original action was incorrect in law
or fact based on the evidence of record
at the time of the action or subse-
quently received. For errors in fact,
the new evidence must not have been
discoverable at the time of final action
by either the Army or the claimant
through the exercise of reasonable dili-
gence. Corrective action may also be
taken when an error contrary to the
parties’ mutual understanding is dis-
covered in the original action. If the
settlement or approval authority de-
termines that their original action was
incorrect, they will modify the action
and, if appropriate, make a supple-
mental payment. The basis for a
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change in action will be stated in a
memorandum included in the file. For
example, a claim was settled for
$15,000, but the settlement agreement
was typed to read ‘‘$1,5600” and the
error is not discovered until the file is
being prepared for payment. If appro-
priate, a corrected payment will be
made. A settlement authority who has
reason to believe that a settlement was
obtained by fraud on the part of the
claimant or claimant’s legal represent-
ative, will reopen action on that claim
and, if the belief is substantiated, cor-
rect the action. The basis for cor-
recting an action will be stated in a
memorandum and included in the file.

(b) A successor approval or settlement
authority (including TAJAG, TJAG, Sec-
retary of the Army, or the Secretary’s des-
ignees)—(1) Reconsideration. A successor
approval or settlement authority may
reconsider the denial of, or final offer
on, an MCA claim upon request of the
claimant or the claimant’s authorized
agent only on the basis of fraud, sub-
stantial new evidence, errors in cal-
culation, or mistake (misinterpreta-
tion) of law.

(2) Settlement correction. A successor
approval or settlement authority may
reopen and correct a predecessor’s ac-
tion on a claim that was previously
settled in whole or in part for the same
reasons that an original authority may
do so.

(c) Time requirement for filing request
for reconsideration. Requests post-
marked more than five years from the
date of mailing of final notice will be
denied based on the doctrine of laches.

(d) Finality of action. Action by the
appropriate authority (either affirming
the prior action or granting full or
granting full or partial relief) is final
under the provisions of 10 U.S.C. 2735.
Action upon a request for reconsider-
ation constitutes final administrative
disposition of a claim. No further re-
quests for reconsideration will be al-
lowed except on the basis of fraud.

Subpart D—Claims Cognizable
Under the Federal Tort Claims Act

§536.83 Statutory authority for the
Federal Tort Claims Act.

The statutory authority for this sub-
part is the Federal Tort Claims Act
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(FTCA) (60 Stat. 842, 28 U.S.C. 2671-
2680), as amended by Public Law 89-506,
July 1966 (80 Stat. 306); Public Law 93—
2563, March 1974 (88 Stat. 50); Public Law
97-124, December 1981 (93 Stat. 1666);
Public Law 100-694, November 1988 (102
Stat. 4563-67); and Public Law 101-552,
November 1996 (104 Stat. 734); and as
implemented by the Attorney Gen-
eral’s Regulations (28 CFR 14.1-14.11
and its appendix), all of which are post-
ed on the USARCS Web site; for the ad-
dress see §536.2(a).

§536.84 Scope for claims under the
Federal Tort Claims Act.

(a) General. This subpart applies in
the United States, its commonwealths,
territories and possessions (all herein-
after collectively referred to as United
States or U.S.). It prescribes the sub-
stantive bases and special procedural
requirements under the FTCA and the
implementing Attorney General’s regu-
lations for the administrative settle-
ment of claims against the United
States based on death, personal injury,
or damage to, or loss of, property
caused by negligent or wrongful acts or
omissions by the United States or its
employees acting within the scope of
their employment. If a conflict exists
between this part and the Attorney
General’s regulations, the latter gov-
erns.

(b) Effect of the Military Claims Act. A
tort claim arising in the United States,
its commonwealths, territories, and
possessions may be settled under sub-
part C of this part if the Federal Tort
Claims Act (FTCA) does not apply to
the type of claim under consideration
or if the claim arose incident to non-
combat activities. If a claim is filed
under both the FTCA and the Military
Claims Act (MCA), or when both stat-
utes apply equally, final action thereon
will follow the procedures set forth in
DA Pam 27-162, paragraphs 2-74
through 2-76, discussing final offers and
denial letters.

§536.85 Claims payable under the Fed-
eral Tort Claims Act.

(a) Unless otherwise prescribed,
claims for death, personal injury, or
damage to, or loss of, property (real or
personal) are payable under this sub-
part when the injury or damage is
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caused by negligent or wrongful acts or
omissions of military personnel or ci-
vilian employees of the Department of
the Army or Department of Defense
while acting within the scope of their
employment under circumstances in
which the United States, if a private
person, would be liable to the claimant
in accordance with the law of the place
where the act or omission occurred.
The FTCA is a limited waiver of sov-
ereign immunity without which the
United States may not be sued in tort.
Similarly, neither the Fifth Amend-
ment nor any other provision of the
U.S. Constitution creates or permits a
federal cause of action allowing recov-
ery in tort. Immunity must be ex-
pressly waived, as the FTCA waives it.

(b) To be payable, a claim must arise
from the acts or omissions of an ‘“‘em-
ployee of the government” under 28
U.S.C. 2671. Categories of such employ-
ees are listed in §536.23(b) of this part.

§536.86 Claims not payable under the
Federal Tort Claims Act.

A claim is not payable if it is identi-
fied as an exclusion in DA Pam 27-162,
paragraphs 2-36 through 2-43.

§536.87 Applicable law for claims
under the Federal Tort Claims Act.

The applicable law for claims falling
under the Federal Tort Claims Act is
set forth in §§536.41 through 536.52.

§536.88 Settlement authority for
claims under the Federal Tort
Claims Act.

(a) General. Subject to the Attorney
General’s approval of payments in ex-
cess of $200,000 for a single claim, or if
the total value of all claims and poten-
tial claims arising out of a single inci-
dent exceeds $200,000 (for which
USARCS must write an action memo-
randum for submission to the Depart-
ment of Justice), the following officials
are delegated authority to settle (in-
cluding payment in full or in part, or
denial) and make final offers on claims
under this subpart:

(1) The Judge Advocate General
(TJAG);

(2) The Assistant Judge Advocate
General (TAJAG); and

(3) The Commander USARCS.

§536.89

(b) ACO heads. A head of an area
claims office (ACO) is delegated au-
thority to pay up to $50,000 in settle-
ment of a claim, regardless of the
amount claimed, and to disapprove or
make a final offer in a claim presented
in an amount not exceeding $50,000,
provided the value of all claims and po-
tential claims arising out of a single
incident does not exceed $200,000.

(c) CPO heads. A head of a claims
processing office (CPO) with approval
authority is delegated authority to ap-
prove, in full or in part, claims pre-
sented for $5,000 or less, and to pay
claims regardless of amount, provided
an award of $5000 or less is accepted in
full satisfaction of the claim.

(d) Further guidance. Authority to
further delegate payment authority is
set forth in §536.3(g)(1) of this part. For
further discussions related to approval,
settlement and payment authority, see
paragraphs 2-69 and 2-71 of DA Pam 27—
162.

(e) Settlement of multiple claims from a
single incident. (1) Where a single act or
incident gives rise to multiple claims
cognizable under this subpart, and
where one claim cannot be settled
within the monetary jurisdiction for
one claim of the authority acting on
the claim or all claims cannot be set-
tled within the monetary jurisdiction
for a single incident, no final offer will
be made. All claims will be forwarded,
along with a recommended disposition,
to the Commander USARCS.

(2) If the Commander USARCS deter-
mines that all claims can be settled for
a total of $200,000 or less, he may re-
turn claims to the field office for set-
tlement. If the Commander USARCS,
determines that all claims cannot be
settled for a total of $200,000, he must
request Department of Justice author-
ity prior to settlement of any one
claim. The field claims office must not
concede liability by paying any one
claim of lesser value.

§536.89 Reconsideration
Tort Claims Act claims.

(a) Reconsideration of paid -claims.
Under the provision of 28 U.S.C. 2672,
neither an original or successor au-
thority may reconsider a claim which
has been paid except as expressly set
forth below. Payment of an amount for

of Federal

131



§536.90

property damage will bar payment for
personal injury or death except for a
split claim provided the provisions of
§536.60 are followed. Supplemental pay-
ments for either property or injury are
barred by 10 U.S.C. 2672. Accordingly,
claimants will be informed that only
one claim or payment is permitted.

(b) Notice of right to reconsideration.
Notice of disapproval or final offer
issued by an authority Ilisted in
§536.88(b) will advise the claimant of a
right to reconsideration to be sub-
mitted in writing not later than six
months from the date of mailing the
notice. Such a request will suspend the
requirement to bring suit for a min-
imum of six month or until action is
taken on the request. The claimant
will be so informed. See the Attorney
General’s Regulations at 28 CFR
14.9(b), posted on the USARCS Web
site; for the address see §536.2(a).

(c) Original approval or settlement au-
thority—(1) Reconsideration. An original
settlement authority may reconsider
the denial of, or final offer on, a claim
brought under the FTCA upon request
of the claimant or the legal representa-
tive.

(2) Settlement correction. An original
approval or settlement authority may
reopen and correct action on a claim
previously settled in whole or in part
(even if a settlement agreement has
been executed) when an error contrary
to the parties’ mutual understanding is
discovered in the original action. For
example: a claim was settled for
$15,000, but the settlement agreement
was typed to read ¢$1,500’ and the
error is not discovered until the file is
being prepared for payment. If appro-
priate, a corrected payment will be
made. An approval or settlement au-
thority who has reason to believe that
a settlement was obtained by fraud on
the part of the claimant or claimant’s
legal representative will reopen action
on that claim, and if the belief is sub-
stantiated, correct the action. The
basis for correcting an action will be
stated in a memorandum and included
in the file.

(d) A successor approval or settlement
authority—(1) Reconsideration. A suc-
cessor approval or settlement author-
ity may reconsider the denial of, or
final offer on, an FTCA claim upon re-
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quest of the claimant, the claimant’s
authorized agent, or the claimant’s
legal representative only on the basis
of fraud, substantial new evidence, er-
rors in calculation, or mistake (mis-
interpretation) of law.

(2) Settlement correction. A successor
approval or settlement authority may
reopen and correct a predecessor’s ac-
tion on a claim that was previously
settled in whole or in part for the same
reasons that an original authority may
do so.

(e) Requirement to forward a request for
reconsideration. When full relief is not
granted, forward all requests for recon-
sideration of an ACO’s denial or final
offer to the Commander USARCS for
action. Include all investigative mate-
rial and legal analyses generated by
the request.

(f) Action prior to forwarding. A re-
quest for reconsideration should dis-
close fully the legal and/or factual
bases that the claimant has asserted as
grounds for relief and provide appro-
priate supporting documents or evi-
dence. Following completion of any in-
vestigation or other action deemed
necessary for an informed disposition
of the request, the approval or settle-
ment authority will reconsider the
claim and attempt to settle it, grant-
ing relief as warranted. When further
settlement efforts appear unwarranted,
the entire file with a memorandum of
opinion will be forwarded to the Com-
mander USARCS. The claimant will be
informed of such transfer.

(g) Finality of action. Action by the
appropriate authority (either affirming
the prior action or granting full or par-
tial relief) upon a request for reconsid-
eration constitutes final administra-
tive disposition of a claim. No further
requests for reconsideration will be al-
lowed except on the basis of fraud. At-
tempted further requests for reconsid-
eration on other grounds will not toll
the six-month period set forth in 28
U.S.C. 2401(b).

Subpart E—Claims Cognizable
Under the Non-Scope Claims Act

§536.90 Statutory authority for the
Non-Scope Claims Act.

The statutory authority for this sub-
part is set forth in the Act of October
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1962, 10 U.S.C. 2737, 76 Stat. 767, com-
monly called the ‘‘Non-Scope Claims
Act (NSCA).”

§536.91 Scope for claims under the
Non-Scope Claims Act.

(a) This subpart applies worldwide
and prescribes the substantive bases
and special procedural requirements
for the administrative settlement and
payment of not more than $1,000 for
any claim against the United States
for personal injury, death or damage
to, or loss of, property caused by mili-
tary personnel or civilian employees,
incident to the use of a U.S. vehicle at
any location, or incident to the use of
other U.S. property on a government
installation, which claim is not cog-
nizable under any other provision of
law.

(b) For the purposes of this subpart, a
“government installation” is a facility
having fixed boundaries owned or con-
trolled by the government, and a ‘‘ve-
hicle”’” includes every description of
carriage or other artificial contrivance
used, or capable of being used, as
means of transportation on land (1
U.S.C. 4).

(c) Any claim in which there appears
to be a dispute about whether the em-
ployee was acting within the scope of
employment will be considered under
subparts C, D, or F of this part. Only
when all parties, including an insurer,
agree that there is no ‘‘in scope’ issue
will the claim be considered under this
subpart.

§536.92 Claims payable
Non-Scope Claims Act.

(a) General. A claim for personal in-
jury, death, or damage to, or loss of,
property, real or personal, is payable
under this subpart when:

(1) Caused by negligent or wrongful
acts or omissions of Department of De-
fense or Department of the Army (DA)
military personnel or civilian employ-
ees, as listed in §536.23(b):

(1) Incident to the use of a vehicle be-
longing to the United States at any
place or;

(ii) Incident to the use of any other
property belonging to the TUnited
States on a government installation.

(2) The claim is not payable under
any other claims statute or regulation

under the

§536.94

available to the DA for the administra-
tive settlement of claims.

(b) Personal injury or death. A claim
for personal injury or death is allow-
able only for the cost of reasonable
medical, hospital, or burial expenses
actually incurred and not otherwise
furnished or paid by the United States.

(c) Property loss or damage. A claim
for damage to or loss of property is al-
lowable only for the cost of reasonable
repairs or value at time of loss, which-
ever is less.

§536.93 Claims not payable under the
Non-Scope Claims Act.

Under this subpart, a claim is not
payable that:

(a) Results in whole or in part from
the negligent or wrongful act of the
claimant or his or her agent or em-
ployee. The doctrine of comparative
negligence does not apply.

(b) Is for medical, hospital, or burial
expenses furnished or paid by the
United States.

(c) Is for any element of damage per-
taining to personal injuries or death
other than as provided in §536.93(b). All
other items of damage, for example,
compensation for loss of earnings and
services, diminution of earning capac-
ity, anticipated medical expenses,
physical disfigurement and pain and
suffering are not payable.

(d) Is for loss of use of property or for
the cost of substitute property, for ex-
ample, a rental.

(e) Is legally recoverable by the
claimant under an indemnifying law or
indemnity contract. If the claim is in
part legally recoverable, the part re-
coverable by the claimant is not pay-
able.

(f) Is a subrogated claim.

(g) In some circumstances some
claims may be partially payable. See
DA Pam 27-162, paragraph 5-4 for more
information on claims that may be par-
tially payable.

§536.94 Settlement authority for
claims under the Non-Scope Claims
Act.

(a) Settlement authority. The following
are delegated authority to pay up to
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$1,000 in settlement of each claim aris-
ing out of one incident and to dis-
approve a claim presented in any
amount under this subpart:

(1) The Judge Advocate General
(TIJAG);

(2) The Assistant Judge Advocate
General (TAJAG);

(3) The Commander USARCS;

(4) The Judge Advocate (JA) or Staff
Judge Advocate (SJA) or chief of a
command claims service; and

(5) The head of an area claims office
(ACO).

(b) Approval authority. The head of a
claims processing office (CPO) with ap-
proval authority is delegated authority
to approve and pay, in full or in part,
claims presented for $1,000 or less and
to compromise and pay, regardless of
amount claimed, an agreed award of
$1,000 or less.

(c) Further guidance. Authority to
further delegate payment authority is
set forth in §536.3(g)(1) of this part. For
further discussions also related to ap-
proval, settlement and payment au-
thority, see also paragraphs 2-69 and 2—
71 of DA Pam 27-162.

§536.95 Reconsideration of Non-Scope
Claims Act claims.

The provisions of §536.89 addressing
reconsideration apply and are incor-
porated herein by reference. If the
claim is not cognizable under the Fed-
eral Tort Claims Act, appellate proce-
dures under the Military Claims Act or
NGCA apply.

Subpart F—Claims Cognizable
Under the National Guard
Claims Act

§536.96 Statutory authority for the
National Guard Claims Act.

The statutory authority for this sub-
part is contained in the Act of Sep-
tember 1960 (32 U.S.C. 715, 74 Stat. 878),
commonly referred to as the ‘‘National
Guard Claims Act” (NGCA), as amend-
ed by Public Law 87-212, (75 Stat. 488),
September 1961; Public Law 90-486, (82
Stat. 756), August 1968; Public Law 90—
521, (82 Stat. 874), September 1968; Pub-
lic Law 90-525, (82 Stat. 877), September
1968; Public Law 91-312, (84 Stat. 412),
July 1970; Public Law 93-336, (88 Stat.
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291), July 1974; and Public Law 98-564,
(98 Stat. 2918), October 1984.

§536.97 Scope for claims under the Na-
tional Guard Claims Act.

This subpart applies worldwide and
prescribes the substantive bases and
special procedural regulations for the
settlement of claims against the
United States for death, personal in-
jury, damage to, or loss or destruction
of property.

(a) Soldiers of the Army National
Guard (ARNG) can perform military
duty in an active duty status under the
authority of Title 10 of the United
States Code, in a full-time National
Guard duty or inactive-duty training
status under the authority of Title 32
of the United States Code, or in a state
active duty status under the authority
of a state code.

(1) When ARNG soldiers perform ac-
tive duty, they are under federal com-
mand and control and are paid from
federal funds. For claims purposes,
those soldiers are treated as active
duty soldiers. The NGCA, 32 U.S.C. 715,
does not apply.

(2) When ARNG soldiers perform full-
time National Guard duty or inactive-
duty training, they are under state
command and control and are paid
from federal funds. The NGCA does
apply, but as explained in paragraph (c)
of this section it is seldom used.

(3) When ARNG soldiers perform
state active duty, they are under state
command and control and are paid
from state funds. Federal claims stat-
utes do not apply, but state claims
statutes may apply.

(b) The ARNG also employs civilians,
referred to as technicians and em-
ployed under 32 U.S.C. 709. Technicians
are usually, but not always, ARNG sol-
diers who perform the usual 15 days of
annual training (a category of full-
time duty) and 48 drills (inactive-duty
training) per year.

(c) NGCA coverage applies only to
ARNG soldiers performing full-time
National Guard duty or inactive-duty
training and to technicians. However,
since the NGCA’s enactment in 1960,
Congress has also extended Federal
Tort Claims Act (FTCA) coverage to
these personnel.
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(1) In 1968, technicians, who were
state employees formerly, were made
federal employees. Along with federal
employee status came FTCA coverage.
Technicians no longer have any state
status, albeit they are hired, fired, and
administered by a state official, the
Adjutant General, acting as the agent
of the federal government.

(2) In 1981, Congress extended FTCA
coverage to ARNG soldiers performing
full-time National Guard duty or inac-
tive-duty training (such as any train-
ing or other duty under 32 U.S.C. 316,
502-505). Unlike making technicians
federal employees, this extension of
coverage did not affect their under-
lying status as state military per-
sonnel.

(d) Claims arising from the negligent
acts or omissions of ARNG soldiers per-
forming full-time National Guard duty
or inactive-duty training, or of techni-
cians, will be processed under the
FTCA. Therefore, the NGCA is gen-
erally relevant only to claims arising
from noncombat activities or outside
the United States. Additionally, claims
by members of the National Guard may
be paid for property loss or damage in-
cident to service if the claim is based
on activities falling under this subpart
and is not payable under AR 27-20,
chapter 11.

§536.98 Claims payable under the Na-
tional Guard Claims Act.
The provisions of §536.75 apply to
claims arising under this subpart.

§536.99 Claims not payable under the
National Guard Claims Act.
The provisions of §536.76 apply to
claims arising under this subpart.

§536.100 Applicable law for claims
under the National Guard Claims
Act.

The provisions of §536.77 apply to
claims arising under this subpart.

§536.101 Settlement authority for
claims under the National Guard
Claims Act.

The provisions of §536.78 apply to
claims arising under this subpart.

§536.105

§536.102 Actions on appeal under the
National Guard Claims Act.
The provisions of §536.79 apply to
claims arising under this subpart.

Subpart G—Claims Cognizable
Under International Agreements

§536.103 Statutory authority
claims cognizable under
national claims agreements.

for
inter-

The authority for claims presented or
processed under this subpart is set
forth in the following federal laws and
bi- or multinational agreements:

(a) 10 U.S.C. 2734a and 10 U.S.C. 2734b
(the International Agreements Claims
Act) as amended, for claims arising
overseas under international agree-
ments.

(b) Various international agree-
ments, such as the North Atlantic
Treaty Organization (NATO) Status of
Forces Agreement (SOFA) and the
Partnership for Peace (PFP) SOFA.

§536.104 Current agreements in force.

Current listings of known agree-
ments in force are also posted on the
USARCS Web site; for the address see
§536.2(a).

§536.105 Responsibilities generally/
international agreements claims.

(a) The Commander USARCS is re-
sponsible for:

(1) Providing policy guidance to com-
mand claims services or other respon-
sible judge advocate (JA) offices on
SOFA or other treaty reimbursement
programs implementing 10 U.S.C. 2734a
and 2734b.

(2) Monitoring the reimbursement
system to ensure that programs for the
proper verification and certification of
reimbursement are in place.

(3) Monitoring funds reimbursed to or
by foreign governments.

(b) Responsibilities in the continental
United States (CONUS). The responsi-
bility for implementing these agree-
ments within the United States has
been delegated to the Secretary of the
Army (SA). The SA, in turn, has dele-
gated that responsibility to the Com-
mander USARCS, who is in charge of
the receiving State office for the
United States, as prescribed in DODD
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5515.8. The Commander USARCS is re-
sponsible for maintaining direct liaison
with sending State representatives and
establishing procedures designed to
carry out the provisions of this sub-
part.

§536.106 Definitions for international
agreements claims.

(a) Force and civilian component of
force. Members of the sending State’s
armed forces on temporary or perma-
nent official duty within the receiving
State, civilian employees of the send-
ing State’s armed forces, and those in-
dividuals acting in an official capacity
for the sending State’s armed forces.
However, under provisions of the appli-
cable SOFAs the sending State and the
receiving State may agree to exclude
from the definition of ‘‘force” certain
individuals, units or formations that
would otherwise be covered by the
SOFA. Where such an exclusion has
been created, this subpart will not
apply to claims arising from actions or
omission by those individuals, units or
formations. ‘“‘Force and civilian compo-
nent of force” also includes claims
arising out of acts or omissions made
by military or civilian personnel, re-
gardless of nationality, who are as-
signed or attached to, or employed by,
an international headquarters estab-
lished under the provisions of the Pro-
tocol on the Status of International
Military Headquarters Set Up Pursu-
ant to the North Atlantic Treaty,
dated August 28, 1952, such as Supreme
Allied Command, Atlantic.

(b) Types of claims under agreements—
(1) Intergovernmental claims. Claims of
one contracting party against any
other contracting party for damage to
property owned by its armed services,
or for injury or death suffered by a
member of the armed services engaged
in the performance of official duties,
are waived. Claims above a minimal
amount for damage to property owned
by a governmental entity other than
the armed services may be asserted.
NATO SOFA, Article VIII, paragraph 1-
4; Singapore SOFA, Article XVI, para-
graph 2-3.

(2) Third-party scope claims. Claims
arising out of any acts or omissions of
members of a force or the civilian com-
ponent of a sending State done in the
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performance of official duty or any
other act, omission, or occurrence for
which the sending State is legally re-
sponsible shall be filed, considered and
settled in accordance with the laws and
regulations of the receiving State with
respect to claims arising from the ac-
tivities of its own armed service; see,
for example, NATO SOFA, Article VIII,
paragraph 5.

(3) Ex gratia claims. Claims arising
out of tortious acts or omissions not
done in the performance of official du-
ties shall be considered by the sending
State for an ‘‘ex gratia’ payment that
is made directly to the injured party;
see, for example, NATO SOFA, Article
VIII, paragraph 6.

§536.107 Scope for international
agreements claims arising in the
United States.

This section sets forth procedures
and responsibilities for the investiga-
tion, processing, and settlement of
claims arising out of any acts or omis-
sions of members of a foreign military
force or civilian component present in
the United States or a territory, com-
monwealth, or possession thereof under
the provisions of cost sharing recip-
rocal international agreements which
contain claims settlement provisions
applicable to claims arising in the
United States. Article VIII of the
NATO SOFA has reciprocal provisions
applying to all NATO member coun-
tries; the Partnership for Peace (PFP)
Agreement has similiar provisions, as

do the Singapore and Australian
SOFAs.
§536.108 Claims payable under inter-

national agreements (for those aris-
ing in the United States).

(a) Within the United States, Art.
VIII, NATO SOFA applies to claims
arising within the North Atlantic Trea-
ty Area, which includes CONUS and its
territories and possessions north of the
Tropic of Cancer (23.5 degrees north
latitude). This excludes Puerto Rico,
the Virgin Islands, and parts of Hawaii.
Third-party scope claims are payable
under subpart D or, if the claim arises
incident to noncombat activities,
under subpart C of this part. Maritime
claims are payable under subpart H of
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this part. The provisions of these sub-
parts on what claims are payable apply
equally here. The members of the for-
eign force or civilian component must
be acting in pursuance of the applica-
ble treaty’s objectives.

(b) Within the United States, third-
party ex gratia claims are payable only
by the sending State and are not pay-
able under subpart E of this part.

§536.109 Claims not payable under
international agreements (for those
arising in the United States).

The following claims are not payable:

(a) Claims arising from a member of
a foreign force or civilian component’s
acts or omissions that do not accord
with the objectives of a treaty author-
izing their presence in the United
States.

(b) Claims arising from the acts or
omissions of a member of a foreign
force or civilian component who has
been excluded from SOFA coverage by
agreement between the sending State
and the United States.

(c) Third-party scope claims arising
within the United States that are not
payable under subparts C, D, or H of
this part are listed as barred under
those subparts. As sending State forces
are considered assimilated into the
U.S. Armed Services for purposes of the
SOFAs, their members are also barred
from receiving compensation from the
United States when they are injured
incident to their service, Daberkow v.
United States, 581 F.2d 785 (9th Cir. 1978).

§536.110 Notification of incidents aris-
ing under international agreements
(for claims arising in the United
States).

To enable USARCS to properly dis-
charge its claims responsibilities under
the applicable SOFAs, it must be noti-
fied of all incidents, including off-duty
incidents, in which members of a for-
eign military force or civilian compo-
nent are involved. Any member or em-
ployee of the U.S. armed services who
learns of an incident involving a mem-
ber of a foreign military force or civil-
ian component resulting in personal in-
jury, death, or property damage will
immediately notify the judge advocate
(JA) or legal officer at the installation
or activity to which such person is as-
signed or attached. The JA or legal of-

§536.113

ficer receiving such notification will in
turn notify the Commander USARCS.
If the member is neither assigned nor
attached to any installation or activity
within the United States, the Com-
mander USARCS, will be notified.

§536.111 Investigation of claims aris-
ing under international agreements
(for those claims arising in the
United States).

Responsibility for investigating an
incident rests upon the area claims of-
fice (ACO) or claims processing office
(CPO) responsible for the geographic
area in which the incident occurred.
The Commander USARCS, an ACO, and
a CPO are authorized to designate the
legal office of the installation at which
the member of the foreign force or ci-
vilian component is attached, includ-
ing the legal office of another armed
force, to carry out the responsibility to
investigate. The investigation will
comply with the responsible Service’s
implementing claims regulation. When
the member is neither assigned nor at-
tached within the United States, the
Commander USARCS will furnish as-
sistance.

§536.112 Settlement authority for
claims arising under international
agreements (for those claims aris-
ing in the United States).

Settlement authority is delegated to
the Commander USARCS, except for
settlement amounts exceeding the
Commander’s authority as set forth in
subparts C, D, or H of this part, or in
those cases where settlement is re-
served to a higher authority. Pursuant
to the applicable SOFA, the Com-
mander USARCS will report the pro-
posed settlement to the sending State
office for concurrence or objection.
See, for example, NATO SOFA, Article
VIII.

§536.113 Assistance to foreign forces
for claims arising wunder inter-
national agreements (as to claims
arising in the United States).

As claims arising from activities of
members of NATO, Partnership for
Peace, Singaporean, or Australian
forces in the United States are proc-
essed in the same manner as those aris-
ing from activities of U.S. government
personnel. All JAs and legal offices will
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provide assistance similar to that pro-
vided to U.S. armed services personnel.

§536.114 Scope for claims arising over-
seas under international agree-
ments.

(a) This section sets forth guidance
on claims arising from any act or omis-
sion of soldiers or members of the civil-
ian component of the U.S. armed serv-
ices done in the performance of official
duty or arising from any other act or
omission or occurrence for which the
U.S. armed services are responsible
under an international agreement.
Claims incidents arising in countries
for which the SOFA requires the re-
ceiving State to adjudicate and pay the
claims in accordance with its laws and
regulations are subject to partial reim-
bursement by the United States.

(b) Claims by foreign inhabitants
based on acts or omissions outside the
scope of official duties are cognizable
under subpart J of this part. Claims
arising from nonscope acts or omis-
sions by third parties who are not for-
eign inhabitants are cognizable under
subpart E but not under subparts C or
F of this part.

§536.115 Claims procedures for claims
arising overseas under inter-
national agreements.

(a) SOFA provisions that call for the
receiving State to adjudicate claims
have been held to be the exclusive rem-
edy for claims against the United
States, Aaskov v. Aldridge, 695 F. Supp.
595 (D.D.C. 1988); Dancy v. Department of
the Army, 897 F. Supp. 612 (D.D.C. 1995).

(b) SOFA provisions that call for the
receiving State to adjudicate claims
against the United States usually refer
to claims by third parties brought
against members of the force or civil-
ian component. This includes claims by
tourists or business travelers as well as
inhabitants of foreign countries. De-
pending on how the receiving State in-
terprets the particular SOFA’s class of
proper claimants, the receiving State
may also consider claims by U.S. sol-
diers, civilian employees, and their
family members. Chiefs of command
claims services or other Army JA of-
fices responsible for claims that arise
in countries bound by SOFA or other
treaty provisions requiring a receiving
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State to consider claims against the
United States will ensure that all
claims personnel know the receiving
State’s policy on which persons or
classes of persons are proper claimants
under such provisions. When a claim is
filed both with the receiving State and
under either the Military Claims Act
(MCA) or Foreign Claims Act (FCA),
the provisions of §536.76(h) of this part
and DA Pam 27-162, paragraph 3-4a
apply.

(c) When SOFA provisions provide for
receiving state claims consideration,
the time limit for filing such claims
may be much shorter than the two
years otherwise allowed under the FCA
or MCA. For example, receiving state
claims offices in Germany require that
a claim be filed under the SOFA within
three months of the date that the
claimant is aware of the U.S. involve-
ment. If the filing period is about to
expire for claims arising in Germany,
have the claimant fill out a claim
form, make two copies, and date-stamp
each copy as received by the a sending
State claims office. Return the date-
stamped original of the claim to the
claimant with instructions to promptly
file with the receiving State claims of-
fice. Keep one date-stamped copy as a
potential claim. Forward one date-
stamped copy of the claim to the U.S.
Army Claims Service Europe
(USACSEUR). This may toll the appli-
cable German statute of limitations.
Additionally, many receiving state
claims offices do not require claimants
to demand a sum certain. All claims
personnel must familiarize themselves
with the applicable receiving state law
and procedures governing SOFA
claims.

(d) All foreign inhabitants who file
claims against the United States that
fall within the receiving State’s re-
sponsibility, such as claims based on
acts or omissions within the scope of
U.S. Armed Forces members’ or civil-
ian employees’ duties, must file the
claim with the appropriate receiving
State office. Those U.S. inhabitants
whose claims would be otherwise cog-
nizable under the Military Claims Act
(subpart C of this part) and whom the
receiving State deems proper claim-
ants under the SOFA must also file
with the receiving State.
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(e) A claim filed with, and considered
by, a receiving State under a SOFA or
other international agreement claims
provision may be considered under
other subparts of this part only if the
receiving State denied the claim on the
basis that it was not cognizable under
the treaty or agreement provisions.
See DA Pam 27-162, paragraph 3-4a(2),
for conditions of waiver of the fore-
going requirement. See also §§536.76(h)
and 536.138(j) of this part. When a
claimant has filed a claim with a re-
ceiving State and received payment, or
the claim has been denied on the mer-
its, such action will be the claimant’s
final and exclusive remedy and will bar
any further claims against the United
States.

§536.116 Responsibilities as to claims
arising overseas under inter-
national agreements.

(a) Command claims services or other
responsible JA offices within whose ju-
risdiction SOFA or other treaty provi-
sions provide for a claim reimburse-
ment system, and where DA has been
assigned single-service responsibility
for the foreign country seeking reim-
bursement (see §536.17) are responsible
for:

(1) Establishing programs for
verifying, certifying, and reimbursing
claims payments. Such service or JA
office will provide a copy of its proce-
dures implementing the program to the
Commander USARCS.

2) Providing the Commander
USARCS with budget estimates for re-
imbursements in addition to the re-
ports required by AR 27-20, paragraph
13-7.

3) Providing the Commander
USARCS each month in which pay-
ments are made, with statistical infor-
mation on the number of individual
claims reimbursed, the total amount
paid by the foreign government, and
the total amount reimbursed by the
United States.

4) Providing the Commander
USARCS with a quarterly report show-
ing total reimbursements paid during
the quarter for maneuver damage and
tort claims classified according to
major categories of damage determined
by the Commander USARCS, and an
update on major issues or activities

§536.118

that could affect the reimbursement
system’s operation or funding.

(b) Command claims services or other
responsible Army JA offices will ensure
that all claims personnel within their
areas of responsibility:

(1) Receive annual training on the re-
ceiving State’s claims procedures, in-
cluding applicable time limitations,
procedures and the responsible receiv-
ing State claims offices’ locations.

(2) Screen all new claims and inquir-
ies about claims to identify those
claimants who must file with the re-
ceiving State.

(3) Ensure that all such claimants are
informed of this requirement and the
applicable time limitation.

(4) Ensure that all applicable SOFA
claims based on incidents occurring in
circumstances that bring them within
the United States’ primary sending
State jurisdiction are fully inves-
tigated.

Subpart H—Maritime Claims

§536.117 Statutory authority for mari-
time claims.

The Army Maritime Claims Settle-
ment Act (AMCSA) (10 U.S.C. 4801-04,
4806, as amended) authorizes the Sec-
retary of the Army or his designee to
administratively settle or compromise
admiralty and maritime claims in
favor of, and against, the TUnited
States.

§536.118 Related statutes for maritime
claims.

(a) The AMCSA permits the settle-
ment of claims that would ordinarily
fall under the Suits in Admiralty Act
(SIAA), 46 U.S.C. app. 741-752; the Pub-
lic Vessels Act (PVA), 46 U.S.C. app.
781-790; or the Admiralty Extension
Act (AEA), 46 U.S.C. app. 740. Outside
the United States the AMCSA may be
used to settle admiralty claims in lieu
of the Military Claims Act or Foreign
Claims Act. Within the United States,
filing under the AMCSA is not manda-
tory for causes of action as it is for the
SIAA or PVA.

(b) Similar maritime claims settle-
ment authority is exercised by the De-
partment of the Navy under 10 U.S.C.
7363 and 7621-23 and by the Department
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of the Air Force under 10 U.S.C. 9801-
9804 and 9806.

§536.119 Scope for maritime claims.

The AMCSA applies worldwide and
includes claims that arise on high seas
or within the territorial waters of a
foreign country. At 10 U.S.C. 4802 it
provides for the settlement or com-
promise of claims for:

(a) Damage caused by a vessel of, or
in the service of, the Department of the
Army (DA) or by other property under
the jurisdiction of the DA.

(b) Compensation for towage and sal-
vage service, including contract sal-
vage, rendered to a vessel of, or in the
service of, the DA or other property
under the jurisdiction of the DA.

(c) Damage that is maritime in na-
ture and caused by tortious conduct of
U.S. military personnel or federal civil-
ian employees, an agent thereof, or
property under the Army’s jurisdic-
tion.

§536.120 Claims payable as maritime
claims.

A claim is cognizable under this sub-
part if it arises in or on a maritime lo-
cation, involves some traditional mari-
time nexus or activity, and is caused
by the wrongful act or omission of a
member of the U.S. Army, Department
of Defense (DOD) or DA civilian em-
ployee, or an agent thereof, while act-
ing within the scope of employment.
This class of claims includes, but is not
limited to:

(a) Damage to a ship, boat, barge, or
other watercraft;

(b) An injury that involves a ship,
boat, barge, or other watercraft;

(c) Damage to a wharf, pier, jetty,
fishing net, farm facilities or other
structures in, on, or adjacent to any
body of water;

(d) Damage or injury on land or on
water arising under the AEA and alleg-
edly due to operation of an Army-
owned or leased ship, boat, barge, or
other watercraft;

(e) An injury that occurs on board an
Army ship, boat, barge or other
watercraft; and

(f) Crash into water of an Army air-
craft.
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§536.121 Claims not payable as mari-
time claims.

Under this subpart, claims are not
payable if they:

(a) Are listed in §§536.42, 536.43, 536.44,
536.45 (except at (e) and (k)), and 536.46;

(b) Are not maritime in nature;

(c) Are not in the best interests of
the United States, are contrary to pub-
lic policy, or are otherwise contrary to
the basic intent of the governing stat-
ute, for example, claims for property
loss or damage or personal injury or
death by inhabitants of unfriendly for-
eign countries or by individuals consid-
ered to be unfriendly to the United
States. When a claim is considered not
payable for the reasons stated in this
section, it will be forwarded for appro-
priate action to the Commander
USARCS, along with the recommenda-
tions of the responsible claims office.

(d) Are presented by a national, or a
corporation controlled by a national, of
a country at war or engaged in armed
conflict with the United States, or any
country allied with such enemy coun-
try, unless the appropriate settlement
authority determines that the claim-
ant is and, at the time of incident, was
friendly to the United States. A pris-
oner of war or an interned enemy alien
is not excluded or barred from bringing
a claim for damage, loss, or destruction
of personal property while held in the
custody of the government if the claim
is otherwise payable.

(e) Are for damages or injuries that a
receiving State should pay for under an
international agreement. See
§536.34(c).

§536.122 Limitation of settlement of
maritime claims.

(a) Within the United States the pe-
riod of completing an administrative
settlement under the AMCSA is subject
to the same time limitation as that for
beginning suit under the SIAA or PVA;
that is, a two-year period from the date
the cause of the action accrued. The
claimant must have agreed to accept
the settlement and it must be approved
for payment by the Secretary of the
Army or other approval authority prior
to the end of such period. The presen-
tation of a claim, or its consideration
by the DA, neither waives nor extends
the two-year limitation period and the
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claimant should be so informed, in
writing, when the claim is acknowl-
edged. See §536.28.

(b) For causes of action under the
AEA, filing an administrative claim is
mandatory. However, suit is required
under the two-year time limit applica-
ble to the SIAA and PVA, even though
the AEA provides that no suit shall be
filed under six months after filing a
claim.

(c) For causes of action arising out-
side the United States, there is no time
limitation for completing an adminis-
trative settlement.

§536.123 Limitation of liability for
maritime claims.

For admiralty claims arising within
the United States under the provisions
of the Limitation of Shipowners’ Li-
ability Act, 46 U.S.C. app. 181-188, in
cases alleging injury or loss due to neg-
ligent operation of its vessel, the
United States may limit its liability to
the value of its vessel after the inci-
dent from which the claim arose. The
act requires filing of an action in fed-
eral District Court within six months
of receiving written notice of a claim.
Therefore, USARCS, or the Chief Coun-
sel, U.S. Army Corps of Engineers
(COE), or his designee, must be notified
within 10 working days of the receipt of
any maritime claim arising in the
United States or on the high seas out
of the operation of an Army vessel, in-
cluding pleasure craft owned by the
United States. USARCS or Chief Coun-
sel, COE will coordinate with the De-
partment of Justice (DOJ) as to wheth-
er to file a limitation of liability ac-
tion.

§536.124 Settlement authority for mar-
itime claims.

(a) The Secretary of the Army, the
Army General Counsel as designee of
the Secretary, or other designee of the
Secretary may approve any settlement
or compromise of a claim in any
amount. A claim settled or com-
promised in a net amount exceeding
$500,000 will be investigated and proc-
essed and, if approved by the Secretary
of the Army or his or her designee, will
be certified to Congress for final ap-
proval.

§536.126

(b) The Judge Advocate General
(TJAG), The Assistant Judge Advocate
General (TAJAG), the Commander
USARCS, the Chief Counsel COE, or Di-
vision or District Counsel Offices are
delegated authority to settle, such as
to deny or approve payment in full or
in part, any claim under this subpart
regardless of the amount claimed, pro-
vided that any award does not exceed
$100,000.

(c) A Staff Judge Advocate (SJA) or
chief of a command claims service and
heads of area claims offices (ACOs) are
delegated authority to pay up to
$50,000, regardless of the amount
claimed, and to disapprove or make a
final offer on a claim presented in an
amount not exceeding $50,000.

(d) Authority to further delegate
payment authority is set forth in
§536.3(2)(1) of this part. For further dis-
cussion also related to settlement and
approval authority see paragraph 2-69
of DA Pam 27-162.

(e) Where the claimed amount or po-
tential claim damage exceeds $100,000
for COE claims or $50,000 for all others,
Commander USARCS will be notified
immediately, and be furnished a copy
of the claim and a mirror file there-
after. See §536.30 and AR 27-20, para-
graph 2-12.

Subpart |—Claims Cognizable
Under Article 139, Uniform
Code of Military Justice

§536.125 Statutory authority for Uni-
form Code of Military dJustice
(UCMJ) Claims.

The authority for this subpart is Ar-
ticle 139, Uniform Code of Military Jus-
tice (UCMJ) (10 U.S.C. 939, which pro-
vides redress for property willfully
damaged or destroyed, or wrongfully
taken, by members of the Armed
Forces of the United States.

§536.126 Purpose of UCMJ claims.

This subpart sets forth the standards
to apply and the procedures to follow
in processing claims for the wrongful
taking or willful damage or destruction
of property by military members of the
Department of the Army.
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§536.127 Proper claimants; unknown
accused—under the UCMd.

(a) A proper claimant under this sub-
part includes any individual (whether
civilian or military), a business, char-
ity, or state or local government that
owns, has an ownership interest in, or
lawfully possesses property.

(b) When cognizable claims are pre-
sented against a unit because the indi-
vidual offenders cannot be identified,
this subpart sets forth the procedures
for approval authorities to direct pay
assessments, equivalent to the amount
of damages sustained, against the unit
members who were present at the scene
and to allocate individual liability in
such proportion as is just under the
circumstances.

§536.128 Effect of disciplinary action,
voluntary restitution, or contribu-
tory negligence for claims under
the UCMJ.

(a) Disciplinary action. Administrative
action under Article 139, UCMJ, and
this subpart is entirely separate and
distinct from disciplinary action taken
under other sections of the UCMJ or
other administrative actions. Because
action under both Article 139, UCMJ,
and this subpart requires independent
findings on issues other than guilt or
innocence, a soldier’s conviction or ac-
quittal of claim-related charges is not
dispositive of liability under Article
139, UCMJ.

(b) Voluntary restitution. The approval
authority may terminate Article 139
proceedings without findings if the sol-
dier voluntarily makes full restitution
to the claimant.

(c) Contributory mnegligence. A claim
otherwise cognizable and meritorious
is payable whether or not the claimant
was negligent.

§536.129 Claims cognizable as UCMJ
claims.

Claims cognizable under Article 139,
UCMJ, are limited to the following:

(a) Requirement that conduct construc-
tively violate UCMJ. In order to subject
a person to liability under Article 139,
the soldier’s conduct must be such as
would constitute a violation of one or
more punitive Articles of the UCMJ.
However, a referral of charges is not a
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prerequisite to action under this sub-
part.

(b) Claims for property willfully dam-
aged. Willful damage is damage in-
flicted intentionally, knowingly, and
purposefully without justifiable ex-
cuse, as distinguished from damage
caused inadvertently, thoughtlessly or
negligently. Damage, loss, or destruc-
tion of property caused by riotous, vio-
lent, or disorderly acts or acts of depre-
dation, or through conduct showing
reckless or wanton disregard of the
property rights of others, may be con-
sidered willful damage.

(c) Claims for property wrongfully
taken. A wrongful taking is any unau-
thorized taking or withholding of prop-
erty, with the intent to deprive, tempo-
rarily or permanently, the owner or
person lawfully in possession of the
property. Damage, loss, or destruction
of property through larceny, forgery,
embezzlement, fraud, misappropria-
tion, or similar offense may be consid-
ered wrongful taking. However, mere
breach of a fiduciary or contractual
duty that does not involve larceny, for-
gery, embezzlement, fraud, or mis-
appropriation does not constitute
wrongful taking.

(d) Definition of property. Article 139
provides compensation for loss of or
damage to both personal property,
whether tangible or intangible, and
real property. Contrast this to the Per-
sonnel Claims Act and chapter 11 of AR
27-20, which provides compensation
only for tangible personal property.
Monetary losses may fall into the cat-
egory of either tangible property (for
example, cash), or intangible property
(for example, an obligation incurred by
a claimant to a third party as a result
of fraudulent conduct by a soldier), al-
though recovery for losses of intangible
property may be limited by other pro-
visions of this part, such as the exclu-
sion of theft of services (see §536.130(f))
or consequential damages (see
§536.130(g)).

(e) Claims cognizable under more than
one statute. Claims cognizable under
other claims statutes may be processed
under this subpart.
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§536.130 Claims
UCMJ claims.

Claims not cognizable under Article
139, UCMJ, and this subpart, include
the following:

(a) Claims resulting from negligent
acts.

(b) Claims for personal injury or
death.

(c) Claims resulting from acts or
omissions of military personnel acting
within the scope of their employment,
including claims resulting from com-
bat activities or noncombat activities,
as those terms are defined in the Glos-
sary of AR 27-20.

(d) Claims resulting from the conduct
of Reserve component personnel who
are not subject to the UCMJ at the
time of the offense.

(e) Subrogated claims.

(f) Claims for theft of services, even
if such theft constitutes a violation of
Article 134 of the UCMJ.

(g) Claims for indirect, remote, or
consequential damages.

(h) Claims by entities in conflict with
the United States or whose interests
are hostile to the United States.

not cognizable as

§536.131 Limitations on assessments
arising from UCMdJ claims.

(a) Limitations on amount. (1) A spe-
cial court-martial convening authority
(SPCMCA) has authority to approve a
pay assessment in an amount not to
exceed $5,000 per claimant per incident
and to deny a claim in any amount. If
the Judge Advocate responsible for ad-
vising the SPCMCA decides that the
SPCMCA’s final action under the provi-
sions of Rule for Courts-Martial 1107 in
a court-martial arising out of the same
incident would be compromised, the
SPCMCA may forward the Article 139
claim to the general court-martial con-
vening authority (GCMCA) for action.

(2) A GCMCA, or designee, has au-
thority to approve a pay assessment in
an amount not to exceed $10,000 per
claimant per incident and to deny a
claim in any amount.

(i) If the GCMCA or designee deter-
mines that a claim exceeding $10,000
per claimant per incident is meri-
torious, that officer will assess the sol-
dier’s pay in the amount of $10,000 and
forward the claim to the Commander

§536.132

USARCS, with a recommendation to
increase the assessment.

(ii) If the head of the area claims of-
fice (ACO) (usually the GCMCA’s Staff
Judge Advocate (SJA)) decides that the
GCMCA’s final action under the provi-
sions of Rule for Courts-Martial 1107 in
a court-martial arising out of the same
incident would be compromised, that
officer may forward the Article 139
claim to USARCS for action.

(3) Only TJAG, TAJAG, the Com-
mander USARCS, or designee has au-
thority to approve assessments in ex-
cess of $10,000 per claimant per inci-
dent.

(b) Limitations on type of damages.
Property loss or damage assessments
are limited to direct damages. This
subpart does not provide redress for in-
direct, remote, or consequential dam-
ages.

§536.132 Procedure
UCMJ claims.

(a) Time limitations on submission of a
claim. A claim must be submitted with-
in 90 days of the incident that gave rise
to it, unless the SPCMCA acting on the
claim determines there is good cause
for delay. Lack of knowledge of the ex-
istence of Article 139, or lack of knowl-
edge of the identity of the offender, are
examples of good cause for delay.

(b) Form and presentment of a claim.
The claimant or authorized agent may
present a claim orally or in writing. If
presented orally, the claim must be re-
duced to writing, signed, and seek a
definite sum in U.S. dollars within 10
days after oral presentment.

(c) Action upon receipt of a claim. Any
officer receiving a claim will forward it
within two working days to the
SPCMCA exercising jurisdiction over
the soldier or soldiers against whom
the claim is made. If the claim is made
against soldiers under the jurisdiction
of two or more convening SPCMCAs
who are under the same GCMCA, for-
ward the claim to that GCMCA. That
GCMCA will designate one SPCMCA to
investigate and act on the claim as to
all soldiers involved. If the claim is
made against soldiers under the juris-
diction of more than one SPCMCA at
different locations and not under the
same GCMCA, forward the claim to the
SPCMCA whose headquarters is located

for processing
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nearest the situs of the alleged inci-
dent. That SPCMCA will investigate
and act on the claim as to all soldiers
involved. If a claim is brought against
a member of one of the other military
services, forward the claim to the com-
mander of the nearest major command
of that service equivalent to a major
Army command (MACOM).

(d) Action by the special court-martial
convening authority. (1) If the claim ap-
pears to be cognizable, the SPCMCA
will appoint an investigating officer
within four working days of receipt of
a claim. The investigating officer will
follow the procedures of this subpart
supplemented by DA Pam 27-162, chap-
ter 9, and AR 15-6, chapter 4, which ap-
plies to informal investigations. The
SPCMCA may appoint the claims offi-
cer of a command (if the claims officer
is a commissioned officer) as the inves-
tigating officer. In cases where the spe-
cial court-martial convening authority
is an inactive duty soldier of the
United States Army Reserve, the ap-
pointment of an investigating officer
will be made within 30 calendar days.

(2) If the claim is not brought against
a person who is a member of the Armed
Forces of the United States at the time
the claim is received, or if the claim
does not appear otherwise cognizable
under Article 139, UCMJ, the SPCMCA
may refer it for legal review (see para-
graph (g) of this section) within four
working days of receipt. If after legal
review the SPCMCA determines that
the claim is not cognizable, final ac-
tion may be taken disapproving the
claim (see paragraph (h) of this sec-
tion) without appointing an inves-
tigating officer. In claims where the
special court-martial convening au-
thority is an inactive duty soldier of
the United State Army Reserve, the re-
quest for a legal review will be made
within 30 calendar days.

(e) Expediting payment through Per-
sonnel Claims Act and Foreign Claims Act
procedures. When assessment action on
a particular claim will be unduly de-
layed, the claims office supporting the
SPCMA may consider the claim under
the Personnel Claims Act, 31 U.S.C.
3721, and chapter 11 of AR 27-20, or
under the Foreign Claims Act, 10
U.S.C. 2734, and subpart J of this part,
as long as it is otherwise cognizable
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under that authority. If the Article 139
claim is later successful, the claims of-
fice will inform the claimant of the ob-
ligation to repay to the government
any overpayment received under these
statutes.

(f) Action by the investigating officer.
The investigating officer will notify
the soldier against whom the claim is
made.

(1) If the soldier wishes to make vol-
untary restitution, the investigating
officer may, with the SPCMCA’s con-
currence, delay proceedings until the
end of the next pay period to permit
restitution. If the soldier makes pay-
ment to the claimant’s full satisfac-
tion, the SPCMCA will dismiss the
claim.

(2) In the absence of full restitution,
the investigating officer will determine
whether the claim is cognizable and
meritorious under the provisions of Ar-
ticle 139, UCMJ, and this subpart, and
the amount to be assessed against each
offender. This amount will be reduced
by any restitution the claimant ac-
cepts from an offender in partial satis-
faction. Within 10 working days, or
such time as the SPCMCA may deter-
mine, the I0 will submit written find-
ings and recommendations to the
SPCMCA.

(3) If the soldier is absent without
leave and cannot be notified, a claims
office may process the Article 139
claim in the soldier’s absence. If an as-
sessment is approved, forward a copy of
the claim and the memorandum au-
thorizing pay assessment by trans-
mittal letter to the servicing Defense
Accounting Office (DAO) for offset
against the soldier’s pay. If the soldier
is dropped from the rolls, the servicing
DAO will forward the assessment docu-
ments to: Commander, Defense Finance
and Accounting Service (DFAS),
ATTN: Military Pay Operations, 8899 E.
56th Street, Indianapolis, IN 46249.

(g) Legal review. The SPCMCA will
refer the claim for legal review to its
servicing legal office upon either com-
pletion of the investigating officer’s re-
port or the SPCMCA’s determination
that the claim is not cognizable (see
paragraph (d)(2) of this section).

(1) Within five working days or such
time as the SPCMCA determines, that
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office will furnish a written opinion as
to:

(i) Whether the claim is cognizable
under the provisions of Article 139,
UCMJ, and this subpart.

(ii) Whether the findings and rec-
ommendations are supported by a pre-
ponderance of the evidence.

(iii) Whether the investigation sub-
stantially complies with the procedural
requirements of Article 139, UCMJ; this
subpart; DA Pam 27-162, chapter 9; and
AR 15-6, chapter 4.

(iv) Whether the claim is clearly not
cognizable (see paragraph (d)(2) of this
section) and final denial action can be
taken without appointing an inves-
tigating officer.

(2) If the investigating officer’s rec-
ommended assessment does not exceed
$5,000, the claims judge advocate (CJA)
or claims attorney will, upon legal re-
view, forward the claim to the
SPCMCA for final action.

(3) If the investigating officer’s rec-
ommended assessment is more than
$5,000, the CJA or claims attorney will,
upon legal review, forward the claim
file to the head of the ACO, who will
also conduct a legal review within five
working days.

(i) If the recommended assessment
does not exceed $10,000, the head of the
ACO will forward the claim file to the
GCMCA for final action.

(ii) If the recommended assessment
exceeds $10,000, the head of the ACO
will forward the claim file to the
GCMCA for approval of an assessment
up to $10,000 and for a recommendation
of an additional assessment. The head
of the ACO will then forward the
claims file and the GCMCA’s rec-
ommendation to the Commander
USARCS for approval.

(h) Final action. After consulting with
the legal advisor, the approval author-
ity will disapprove or approve the
claim in an amount equal to, or less
than, the amount of the assessment
limitation. The approval authority is
not bound by the findings or rec-
ommendations of the I0; AR 15-6, para-
graph 2-3a. The approval authority will
notify the claimant, and any soldier
subject to that officer’s jurisdiction, of
the determination and the right of any
party to request reconsideration (see
§536.133). A copy of the investigating

§536.133

officer’s findings and recommendation
will be enclosed with the notice. The
approval authority will then suspend
action on the claim for 10 working days
pending receipt of a request for recon-
sideration, unless the approval author-
ity determines that this delay will re-
sult in substantial injustice. If after
this period the approval authority de-
termines that an assessment is still
warranted, the approval authority will
direct the appropriate DAO to withhold
such amount from the soldier’s pay ac-
count (see §536.131(a)). For any soldier
not subject to the approval authority’s
jurisdiction, the approval authority
will forward the claim to the com-
mander who exercises SPCMCA juris-
diction over the soldier for assessment.
The receiving SPCMCA is bound by the
determination of the approval author-
ity.

(i) Assessment. Subject to any limita-
tions set forth in appropriate regula-
tions, the servicing DAO will withhold
the amount directed by the approval
authority and pay it to the claimant.
The assessment is not subject to appeal
and is binding on any finance officer. If
the servicing DAO cannot withhold the
required amount because it does not
have custody of the soldier’s pay
record, the record is missing, or the
soldier is in a no pay due status, that
office will promptly notify the ap-
proval authority of this fact in writing.

(j) Remission of indebtedness. 10 U.S.C.
4837, which authorizes the remission
and cancellation of indebtedness of an
enlisted person to the United States or
its instrumentalities, is not applicable
and may not be used to remit and can-
cel indebtedness determined as a result
of action under Article 139, UCMJ.

§536.133 Reconsideration of UCMdJ

claims.

(a) General. Although Article 139,
UCMJ, does not provide for a right of
appeal, either the claimant or a soldier
whose pay is assessed may request the
approval authority (SPCMCA or
GCMCA, depending on the amount as-
sessed) or successor in command to re-
consider the action. Either party must
submit such a request for reconsider-
ation in writing and clearly state the
factual or legal basis for the relief re-
quested. The approval authority may
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direct that the matter be reinves-
tigated.

(b) Reconsideration by the original ap-
proval authority. The original approval
authority may reconsider the action at
any time while serving as the approval
authority for the claim in question,
even after the transfer of the soldier
whose pay was assessed. The original
approval authority may modify the ac-
tion if it was incorrect, subject to para-
graph (d) of this section. However, the
approval authority should modify the
action only because of fraud, substan-
tial new evidence, errors in calcula-
tion, or mistake of law.

(c) Reconsideration by a successor in
command. Subject to paragraph (d) of
this section, a successor in command
may modify an action only because of
fraud, substantial new evidence, errors
in calculation, or mistake of law ap-
parent on the face of the record.

(d) Legal review and action. Prior to
modifying the original action, the ap-
proval authority will have the serv-
icing claims office render a legal opin-
ion and fully explain the basis for
modification as part of the file. If the
legal review agrees that a return of the
assessed pay is appropriate, the ap-
proval authority should request in
writing that the claimant return the
money, setting forth in the letter the
basis for the request. There is no au-
thority for repayment from appro-
priated funds.

(e) Disposition of files. After com-
pleting action on reconsideration, the
approval authority will forward the re-
consideration action to the servicing
claims office, which will then file the
action per §536.132(h).

§536.134 Additional claims judge advo-
cate and claims attorney respon-
sibilities (for UCMJ claims).

In addition to the duties set forth in
this subpart, the CJA or claims attor-
ney is responsible for forwarding copies
of completed Article 139 actions to
USARCS, maintaining a log, moni-
toring the time requirements of pend-
ing Article 139 actions, and publicizing
the Article 139 program to com-
manders, soldiers, and the community.
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Subpart J—Claims Cognizable
Under the Foreign Claims Act

§536.135 Statutory authority for the
Foreign Claims Act.

(a) The statutory authority for this
subpart is the Act of August 10, 1956, 10
U.S.C. 2734 (70 Stat. 154), commonly re-
ferred to as the Foreign Claims Act
(FCA), as amended by Public Law 86—
223, September 1959 (73 Stat. 453); Pub-
lic Law 86-411, April 1960 (74 Stat. 16);
Public Law 90-521, September 1968 (82
Stat. 874); Public Law 91-312, July 1970
(84 Stat. 412); Public Law 93-336, July
1974 (88 Stat. 292); Public Law 96-513,
Title V, §511 (95), December 1980 (94
Stat. 2928). It is posted on the USARCS
Web site; for the address see §536.2(a).

(b) Claims arising from the acts or
omissions of the U.S. Armed Forces in
the Marshall Islands or the Federated
States of Micronesia are settled in ac-
cordance with Art. XV, Non-contrac-
tual Claims, of the U.S.-Marshall Is-
lands and Micronesian Status of Forces
Agreement (the ‘““SOFA’) (posted on
the USARCS Web site; for the address
see §536.2(a)). This is pursuant to the
‘“‘agreed upon minutes’ that are ap-
pended to the SOFA, pursuant to Sec-
tion 323 of the Compact of Free Asso-
ciation between the U.S. and the Mar-
shall Islands and the Federated States
of Micronesia, enacted by Public Law
99-239, January 14, 1986. (The Compact
may be viewed at http:/www.fm/jcn/com-
pact/relindex.himl). The ‘‘agreed upon
minutes’’ state that ‘‘all claims within
the scope of paragraph 1 of Article XV
[Claims], [of the Compact] * * * shall
be processed and settled exclusively
pursuant to the Foreign Claims Act, 10
U.S.C. 2734, and any regulations pro-
mulgated in implementation thereof.”
Therefore, Title I, Article 178 of the
Compact, regarding claims processing,
is not applicable to claims arising from
the acts or omissions of the U.S. armed
forces, but only to other federal agen-
cies. Those agencies are required to fol-
low the provisions of the Federal Tort
Claims Act, 28 U.S.C. 2672.

§536.136 Scope for claims arising
under the Foreign Claims Act.

(a) Application. This subpart, which is

applicable outside the United States,

its commonwealths, territories and
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possessions, including areas under the
jurisdiction of the United States, im-
plements the FCA and prescribes the
substantive basis and special proce-
dural requirements for settlement of
claims of inhabitants of a foreign coun-
try, or of a foreign country or a polit-
ical subdivision thereof, against the
United States for personal injury,
death, or property damage caused by
service members or civilian employees,
or claims that arise incident to non-
combat activities of the armed forces.

(b) Effect of Military Claims Act (MCA).
Claims arising in foreign countries will
be settled under the MCA if the injured
party is an inhabitant of the U.S., for
example, a member of the U.S. armed
forces, a U.S. civilian employee, or a
family member of either category. In a
wrongful death case, if the decedent is
an inhabitant of a foreign country,
even though his survivors are U.S. in-
habitants, the FCA will apply. See
§5636.74(c). For claims arising outside
the U.S. involving foreign-born
spouces, see DA Pam 27-20, paragraph
2-20a..

(c) Effect of Army Maritime Claims Set-
tlement Act (AMCSA) (10 U.S.C. 4801, 4802
and 4808). A maritime claim may be
settled under the FCA.

§536.137 Claims payable under the
Foreign Claims Act.

(a) A claim for death, personal in-
jury, or loss of or damage to property
may be allowed under this subpart if
the alleged damage results from non-
combat activity or a negligent or
wrongful act or omission of soldiers or
civilian employees of the U.S. armed
forces, as enumerated in §536.23(b), re-
gardless of whether the act or omission
was made within the scope of their em-
ployment. This includes non-U.S. cit-
izen employees recruited elsewhere but
employed in a country of which they
are not a citizen. However, a claim gen-
erated by non-U.S. citizen employees in
the country in which they were re-
cruited and are employed will be pay-
able only if the act or omission was
made in the scope of employment. But
claims arising from the operation of
U.S. armed forces vehicles or other
equipment by such employees may be
paid, even though the employees are
not acting within the scope of their
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employment, provided the employer or
owner of the vehicle or other equip-
ment would be liable under local law in
the circumstances involved.

(b) Claims generated by officers or ci-
vilian employees of the American Bat-
tle Monuments Commission (36 U.S.C.
2110), acting within the scope of em-
ployment, will be paid from American
Battle Monuments Commission appro-
priations.

(c) Claims for the loss of, or damage
to, property that may be settled under
this subpart include the following:

(1) Real property used and occupied
under lease, express, implied, or other-
wise. See §536.34(m) of this part and
paragraph 2-15m of DA Pam 27-162.

(2) Personal property bailed to the
government under an agreement, ex-
press or implied, unless the owner has
expressly assumed the risk of damage
or loss.

§536.138 Claims not payable under the
Foreign Claims Act.

A claim is not payable if it:

(a) Results wholly from the negligent
or wrongful act of the claimant or
agent;

(b) Is purely contractual in nature;

(c) Arises from private or domestic
obligations as distinguished from gov-
ernment transactions;

(d) Is based solely on compassionate
grounds;

(e) Is a bastardy claim for child sup-
port expenses;

(f) Is for any item whose acquisition,
possession, or transportation is in vio-
lation of Department of the Army (DA)
or Department of Defense (DOD) direc-
tives, such as illegal war trophies.

(g) Is for rent, damage, or other pay-
ments involving the acquisition, use,
possession, or disposition of real prop-
erty or interests therein by and for the
DA. See §536.34(m) of this part and
paragraph 2-15m of DA Pam 27-162.

(h) Is not in the best interest of the
United States, is contrary to public
policy, or otherwise contrary to the
basic intent of the governing statute
(10 U.S.C. §2734); for example, claims
for property loss or damage, or per-
sonal injury or death caused by inhab-
itants of unfriendly foreign countries
or by individuals considered to be un-
friendly to the United States.
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(i) Is presented by a national, or a
corporation controlled by a national, of
a country at war or engaged in armed
conflict with the United States, or any
country allied with such enemy coun-
try unless the appropriate settlement
authority determines that the claim-
ant is, and at the time of the incident
was friendly to the United States. A
prisoner of war or an interned enemy
alien is not excluded from filing a
claim for damage, loss, or destruction
of personal property within the federal
government’s custody if the claim is
otherwise payable.

(j) Is for damages or injury, the claim
for which a receiving State should ad-
judicate and pay pursuant to an inter-
national agreement, subject to waiver
by the Commander USARCS. See DA
Pam 27-162, paragraph 3-4a(2), for a dis-
cussion of the conditions of waiver.

(k) Is listed in §§536.45 and 536.46, ex-
cept for the exclusions listed in
§§536.45(e), (h) and (k). Additionally,
the exclusions set forth in §§536.45(a)
and (b) do not apply to a claim arising
incident to noncombat activities.

(1) Is brought by a subrogee.

(m) Is covered by insurance on the in-
volved U.S. Armed Forces’ vehicle or
the tortfeasor’s privately owned vehi-
cle (POV), in accordance with require-
ments of a foreign country, unless the
claim exceeds the coverage or the in-
surer is insolvent. See §536.139(c).

(n) Is payable under subpart C of this
part or AR 27-20, chapter 11.

(0) Is brought by or on behalf of a
member of a foreign military force for
personal injury or death arising inci-
dent to service, or pursuant to com-
bined military operations. Combined
military operations include exercises
and United Nations and North Atlantic
Treaty Association (NATO) peace-
keeping and humanitarian missions.
Derivative claims arising from these
incidents are also excluded.

§536.139 Applicable law for claims
under the Foreign Claims Act.

(a) Venue of incident and domicile of
claimant. In determining an appropriate
award, apply the law and custom of the
country in which the incident occurred
to determine which elements of dam-
ages are payable and which individuals
are entitled to compensation. However,
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where the claimant is an inhabitant of
another foreign country and only tem-
porarily within the country in which
the incident occurred, the quantum of
certain elements of damages, such as
lost wages and future medical care,
may be calculated based on the law and
economic conditions in the country of
the claimant’s permanent residence.
Where the decedent is the subject of a
wrongful death case, the quantum will
be determined based on the country of
the decedent’s permanent residence re-
gardless of the fact that his survivors
live in the U.S. or a different foreign
country than the decedent. See §536.77
for further damages guidance.

(b) Other guidance. The guidance set
forth in §§536.77(b) through (d) as to al-
lowable elements of damages is gen-
erally applicable. Where moral dam-
ages, as defined in DA Pam 27-162,
paragraph 2-53c(4), are permitted, such
damages are payable. In some coun-
tries it is customary to get a profes-
sional appraisal to substantiate certain
claims and pass this cost on to the
tortfeasor. The Commander USARCS
or the chief of a command claims serv-
ice may, as an exception to policy, per-
mit the reimbursement of such costs in
appropriate cases. Where feasible,
claimants should be discouraged from
incurring such costs.

(¢) Deductions for insurance. (1) Insur-
ance coverage recovered or recoverable
will be deducted from any award. In
that regard, every effort will be made
to monitor the insurance aspect of the
case and encourage direct settlement
between the claimant and the insurer
of the tortfeasor.

(2) When efforts under paragraph
(c)(1) of this section are of no avail, or
when it otherwise is determined that
an insurance settlement will not be
reasonably available for application to
the award, no award will be made until
the chief of the command claims serv-
ice or the Commander USARCS, has
first granted consent. In such cases, an
assignment of the insured’s rights
against the insurer will be obtained
and, in appropriate cases, reimburse-
ment action will be instituted against
the insurer under applicable proce-
dures.
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(3) If an insurance settlement is not
available due to the insurer’s insol-
vency or bankruptcy, a report on the
bankruptcy will be forwarded to the
Commander USARCS without delay,
setting forth all pertinent information,
including the alleged reasons for the
bankruptcy and the facts concerning
the licensing of the insurer.

(d) Deductions for amounts paid by
tortfeasor. Settlement authorities will
deduct from the damages any direct
payments by a member or civilian em-
ployee of the U.S. armed forces for
damages (other than solatia).

§536.140 Appointment and functions
of Foreign Claims Commissions.

(a) Claims cognizable under this sub-
part will be referred to the command
responsible for claims arising within
its geographic area of responsibility,
including claims transferred by agree-
ment between the services involved.
The senior judge advocate of a com-
mand having a command claims serv-
ice, or his delegee, will appoint a suffi-
cient number of Foreign Claims Com-
missions (FCCs) to dispose of the
claims. If there is no command claims
service, the responsible commander
may ask the Commander USARCS for
permission to establish one. Otherwise,
the Commander USARCS will appoint
a sufficient number of FCCs from per-
sonnel furnished by the command in-
volved. See §576.3(d) for more informa-
tion about command claims services.

(b) The Commander USARCS will ap-
point all other FCCs to act on all other
claims, regardless of where such claims
arose, unless they arose in a country
for which single-service responsibility
has been assigned to another service.
FCCs appointed by the Commander
USARCS at units based in the conti-
nental United States (CONUS) may act
on any claim arising out of such unit’s
operations. Any FCC operating in, or
adjudicating claims arising out of, a
geographical area within a command
claims service’s jurisdiction, will com-
ply with that service’s legal and proce-
dural rules.

(c) An FCC may operate as an inte-
gral part of a command claims service,
which will determine the cases to be
assigned to it, furnish necessary ad-
ministrative services, and establish
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and maintain its records. Where an
FCC does not operate as part of a com-
mand claims service, it may operate as
part of the office or a division, corps or
higher command staff judge advocate
(SJA), which will perform the fore-
going functions.

(d) An appointing authority who ap-
points or relieves an FCC whom he or
she has appointed will forward one
copy of each order addressing an FCC’s
appointment, relief, or change of re-
sponsibility to the Commander
USARCS. Upon receipt of an initial ap-
pointing order, the Commander
USARCS will assign an office code
number to the FCC. Without such a
number the FCC has no authority to
approve or pay claims. See AR 27-20,
paragraph 13-1.

(e) Normally, the FCC is responsible
for the investigation of all claims re-
ferred to it, using both the procedures
set forth in subpart B of this part and
any local procedures established by the
appointing authority or command
claims service responsible for the geo-
graphical area in which the claim
arose. Chiefs of a command claims
service may request assistance on
claims investigation within their geo-
graphical areas from units or organiza-
tions other than the FCC. The Com-
mander USARCS may make the same
request for any claim referred to an
FCC appointed under his or her author-
ity.

(f) When an FCC intends to deny a
claim, or offer an award less than the
amount claimed, it will notify in writ-
ing the claimant, the claimant’s au-
thorized agent, or legal representative
of the intended action on the claim and
the legal and factual bases for that ac-
tion. If the FCC proposes a partial
award, a settlement agreement should
be enclosed with the notice. Claimants
will be advised that they may either
accept the FCC action by returning the
signed settlement agreement or, if dis-
satisfied with the FCC’s action, they
may submit a request for reconsider-
ation stating the factual or legal rea-
sons why they believe the FCC’s pro-
posed action is incorrect. This notice
serves to give the claimant an oppor-
tunity to request reconsideration of
the FCC action and state the reasons
for the request before final action is
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taken on the claim. When the FCC in-
tends to award the amount claimed, or
recommend an award equal to the
amount claimed to a higher authority,
this procedure is not necessary. How-
ever, a settlement agreement is re-
quired for all awards, full or partial.
See §536.63(a).

(1) This notice should be given at
least 30 days before the FCC takes final
action, except on small claims proc-
essed pursuant to §536.33. The notice
should be mailed via certified or reg-
istered mail to the claimant. The
claimant should be informed that any
request for reconsideration should be
addressed to the FCC that took final
action, and that all materials the
claimant wishes the FCC to consider
should be included with the request for
reconsideration.

(2) An FCC may alter its initial deci-
sion based on the claimant’s response
or proceed with the intended action. If
the claimant’s response raises a gen-
eral policy issue, the FCC may request
an advisory opinion from the Com-
mander USARCS or the chief of the
command claims service while retain-
ing the claim for final action at its
level.

(3) Upon completing of its evaluation
of the claimant’s response, the FCC
will notify the claimant of its final de-
cision and advise the claimant that its
action is final and conclusive as a mat-
ter of law (10 U.S.C. 2735), unless the
final decision is a recommendation for
payment above its authority. In that
case, the FCC will forward any re-
sponse submitted by the claimant
along with its claims memorandum of
opinion to the approval authority, and
will notify the claimant accordingly.

(4) When an FCC determines that a
claim is valued at more than $50,000 or
all claims arising out of a single inci-
dent are valued at more than $100,000,
the file will be transferred to the Com-
mander USARCS for further action; see
§536.143(d)(2). Upon request of the Com-
mander USARCS, the FCC may nego-
tiate a settlement, the amount of
which exceeds the FCC’s authority;
however, prior approval by a higher au-
thority is required.

(5) Every reasonable effort should be
made to negotiate a mutually agree-
able settlement on meritorious claims.
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When an agreement can be reached, the
notice and response provisions above
are not necessary. If the FCC rec-
ommends an award in excess of its
monetary authority, the settlement
agreement should indicate that its rec-
ommendation is contingent upon ap-
proval by higher authority.

(g) The chief of an overseas command
claims service may delegate to a one-
member FCC the responsibility for the
receipt, processing, and investigation
of any claim, regardless of amount, ex-
cept those required to be referred to a
receiving State office for adjudication
under the provisions of a treaty con-
cerning the status of U.S. forces in the
country in which the claim arose. If,
after investigation, it appears that ac-
tion by a three-member FCC is appro-
priate, the one-member FCC should
send the claim to the appropriate
three-member FCC with a complete in-
vestigation report, including a discus-
sion of the applicable local law and a
recommendation for disposition.

§536.141 Composition of
Claims Commissions.

Foreign

(a) Normally, an FCC will be com-
posed of either one or three members.
Alternate members of three-member
FCCs may be appointed when cir-
cumstances require, and may be sub-
stituted for regular members on spe-
cific cases by order of the appointing
authority. The appointing orders will
clearly designate the president of a
three-member FCC. Two members of a
three-member FCC will constitute a
quorum, and the FCC’s decision will be
determined by majority vote.

(b) Upon approval by the Commander
USARCS and the appropriate authority
of another uniformed service, the mem-
bership may be composed of one or
more members of another uniformed
service. If another service has single-
service responsibility over the foreign
country in which the claim arose, that
service is responsible for the claim. If
requested, the Commander USARCS
may furnish a JAG officer or claims at-
torney to be a member of another serv-
ice’s FCC.
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§536.142 Qualification of members of
Foreign Claims Commissions.

Normally, a member of an FCC will
be either a commissioned officer or a
claims attorney. At least two members
of a three-member FCC must be JAs or
claims attorneys. In exigent cir-
cumstances, a qualified non-lawyer em-
ployee of the armed forces may be ap-
pointed to an FCC, subject to prior ap-
proval by the Commander USARCS.
Such approval may be granted only
upon a showing of the employee’s sta-
tus and qualifications and adequate
justification for such appointment (for
example, lack of legally qualified per-
sonnel). The FCC will be limited to em-
ployees who are citizens of the United
States. An officer, claims attorney, or
employee of another armed force will
be appointed a member of an Army
FCC only if approved by the Com-
mander USARCS.

§536.143 Settlement authority of For-
eign Claims Commissions.

(a) In order to determine whether the
claim will be considered by a one-mem-
ber or three-member FCC, the claimed
amount will be converted to the U.S.
dollar equivalent (based on the annual
Foreign Currency Fluctuation Account
exchange rate, where applicable). How-
ever, the FCC’s jurisdiction to approve
is determined by the conversion rate
on the date of final action. Accord-
ingly, if the value of the U.S. dollar has
decreased, the FCC will forward the
recommendation to a higher authority,
if necessary.

(b) Payment will be made in the cur-
rency of the country in which the inci-
dent occurred or in which the claimant
resided at the time of the incident, un-
less the claimant requests payment in
U.S. dollars or another currency and
such request is approved by the chief of
a command claims service or the Com-
mander USARCS. However, if the
claimant resides in another foreign
country at the time of payment, pay-
ment in an amount equivalent to that
which would have been paid under the
preceding sentence may be made in the
currency of that third country without
the approval of the Commander
USARCS.

(c) A one-member FCC may consider
and pay claims presented in any
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amount provided a mutually agreed
settlement may be reached in an
amount not exceeding the FCC’s mone-
tary authority. A one-member FCC
may deny any claim when the claimed
amount does not exceed its monetary
authority. Unless otherwise restricted
by the appointing authority, a one-
member FCC who is a JA or claims at-
torney has $15,000 monetary authority,
while any other one-member commis-
sion has $5,000 monetary authority.

(d) A three-member FCC, unless oth-
erwise restricted by the appointing au-
thority, may take the following ac-
tions on a claim that is properly before
it:

(1) Disapprove a claim presented in any
amount. After following the procedures
in §536.140, including reconsideration,
the disapproval is final and conclusive
under 10 U.S.C. 2735. The FCC will in-
form the appointing authority of its
action. After it takes final action and
disapproves a claim presented in any
amount over $50,000, the FCC will for-
ward to the appointing authority the
written notice to the claimant required
by §536.140(f), any response from the
claimant, and its notice of final action
on the claim.

(2) Approve and pay meritorious claims
presented in any amount. (i) Claims paid
in full or in part for an amount not ex-
ceeding $50,000 will be paid after any
reconsideration as set forth in §536.140.
This action is final and conclusive
under 10 U.S.C. 2735.

(ii) Claims valued at an amount ex-
ceeding $50,000, or multiple claims aris-
ing from the same incident valued at
more than $100,000, will be forwarded
through the appointing authority with
a memorandum of opinion to the Com-
mander USARCS for action; see DA
Pam 27-162, paragraph 2-60. The memo-
randum of opinion will discuss the
amount for which the claimant will
settle and include the recommendation
of the FCC.

(e) The Judge Advocate General
(TJAG), The Assistant Judge Advocate
General (TAJAG) and the Commander
USARCS, or his or her designee serving
at USARCS, may approve and pay, in
whole or in part, any claim as long as
the amount of the award does not ex-
ceed $100,000; may disapprove any
claim, regardless of either the amount
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claimed or the recommendation of the
FCC forwarding the claim; or, if a
claim is forwarded to USARCS for ap-
proval of payment in excess of $50,000,
refer the claim back to the FCC or an-
other FCC for further action.

(f) Payments in excess of $100,000 will
be approved by the Secretary of the
Army, the Army General Counsel as
the Secretary’s designee, or other des-
ignee of the Secretary.

(g) Following approval where re-
quired and receipt of an agreement by
the claimant accepting the specific
sum awarded by the FCC, the claim
will be processed for payment in the
appropriate currency. The first $100,000
of any award will be paid from Army
claims funds. The excess will be re-
ported to the Financial Management
Service, Department of the Treasury,
with the documents listed in DA Pam
27-162, paragraph 2-81.

(h) If the settlement authority up-
holds a final offer or authorizes an
award on appeal from a denial of a
claim, the notice of the settlement
authority’s action will inform the
claimant that he or she must accept
the award within 180 days of the date of
mailing of the notice of the settlement
authority’s action or the award will be
withdrawn, the claim will be deemed
denied, and the file will be closed with-
out future recourse.

§536.144 Reopening a claim after final
action by a Foreign Claims Commis-
sion.

(a) Original approval or settlement au-
thority (including TAJAG, TJAG, Sec-
retary of the Army, or the Secretary’s des-
ignees). (1) An original settlement au-
thority may reconsider the denial of,
or final offer on a claim brought under
the FCA upon request of the claimant
or the claimants authorized agent. In
the absence of such a request, the set-
tlement authority may reconsider a
claim on its own initiative.

(2) An original approval or settle-
ment authority may reopen and cor-
rect action on an FCA claim previously
settled in whole or in part (even if a
settlement agreement has been exe-
cuted) when it appears that the origi-
nal action was incorrect in law or fact
based on the evidence of record at the
time of the action or subsequently re-
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ceived. For errors in fact, the new evi-
dence must not have been discoverable
at the time of final action by either the
Army or the claimant through the ex-
ercise of reasonable diligence. Correc-
tive action may also be taken when an
error contrary to the parties’ mutual
understanding is discovered in the
original action. If it is determined that
the original action was incorrect, the
action will be modified, and if appro-
priate, a supplemental payment made.
The basis for a change in action will be
stated in a memorandum included in
the file. For example, a claim was set-
tled for $15,000, but the settlement
agreement was typed to read ‘‘$1,500”
and the error is not discovered until
the file is being prepared for payment.
If appropriate, a corrected payment
will be made. A settlement authority
who has reason to believe that a settle-
ment was obtained by fraud on the part
of the claimant or the claimant’s legal
representative, will reopen action on
that claim and, if the belief is substan-
tiated, correct the action. The basis for
correcting an action will be stated in a
memorandum and included in the file.

(b) A successor approval or settlement
authority (including TAJAG, TJAG, Sec-
retary of the Army, or the Secretary’s des-
ignees)—(1) Reconsideration. A successor
approval or settlement authority may
reconsider the denial of, or final offer
on, an FCA claim upon request of the
claimant or the claimant’s authorized
agent only on the basis of fraud, sub-
stantial new evidence, errors in cal-
culation, or mistake (misinterpreta-
tion) of law.

(2) Settlement correction. A successor
approval or settlement authority may
reopen and correct a predecessor’s ac-
tion on a claim that was previously
settled in whole or in part for the same
reasons that an original authority may
do so.

(c) Time requirement for filing request
for reconsideration. Requests post-
marked more than five years from the
date of mailing of final notice will be
denied based on the doctrine of laches.

(d) Finality of action. Action by the
appropriate authority (either affirming
the prior action or granting full or par-
tial relief) is final under the provisions
of 10 U.S.C. 2735. Action upon request
for reconsideration constitutes final
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administrative disposition of a claim.
No further requests for reconsideration
will be allowed except on the basis of
fraud.

§536.145

Payment of solatia in accordance
with local custom as an expression of
sympathy toward a victim or his or her
family is common in some overseas
commands. Solatia payments are
known to be a custom in the Federated
States of Micronesia, Japan, Korea,
and Thailand. In other countries, the
FCC should consult the command
claims service or Commander USARCS
for guidance. Such payments are not to
be made from the claims expenditure
allowance. These payments are made
from local operation and maintenance
funds. This applies even where a com-
mand claims service is directed to ad-
minister the command’s solatia pro-
gram. See, for example, United States
Forces Korea Regulation 526-11 regard-
ing solatia amounts and procedures.

Solatia payment.

Subpart K—Nonappropriated Fund
Claims

§536.146 Claims against non-
appropriated fund employees—gen-
erally.

This subpart sets forth the proce-
dures to follow in the settlement and
payment of claims generated by the
acts or omissions of the employees of
nonappropriated fund (NAF) activities.
NAF activities include NAF or Army

and Air Force Exchange Service
(AAFES) facilities, post exchanges,
bowling centers, officers and non-

commissioned officers’ clubs, and other
facilities located on land or situated in
a building used by an activity that em-
ploys personnel compensated from
NAFSs.

§536.147 Claims by NAFI employees
for losses incident to employment.

Claims by employees for the loss of
or damage to personal property inci-
dent to employment will be processed
in the manner prescribed by AR 27-20,
chapter 11 and will be paid from NAFs
in accordance with §536.152.

§536.148

§536.148 Claims generated by the acts
or omissions of NAFI employees.

(a) Processing. Claims arising out of
acts or omissions of employees of NAFI
activities will be processed and settled
in the manner specified for similar
claims against the United States, ex-
cept that payment will be made from
NAFSs in accordance with AR 215-1 (Mo-
rale, Welfare, and Recreation Activi-

ties and Nonappropriated Fund
Instrumentalites) and §536.152 of this
part.

(b) Procedural requirements. Proce-

dural requirements of this part’s perti-
nent subparts, as stated below, will be
followed except as provided in §§536.151
and 536.152. However, when the Non-
appropriated Fund Instrumentality
(NAFI) is protected by a commercial
insurer (for example, flying and para-
chute activities), the claim will be re-
ferred to the insurer as outlined in
§536.148(d). See Department of Defense
Directive (DODD) 5515.6, dated Novem-
ber 3, 1956, posted on the USARCS Web
site (see §536.2(a)).

(1) Claims arising within the United
States, its territories, commonwealths,
or possessions. Such claims will be
processed in the manner prescribed by
subparts C, D, E, F, H or J of this part,
as appropriate.

(2) Claims arising outside the United
States, its territories, commonwealths,
or possessions. Such claims will be
processed in accordance with the provi-
sions of applicable Status of Forces
Agreements (SOFAs) or in the manner
prescribed by subparts C, D, E, F, H or
J of this part, as appropriate.

(c) Reporting and investigation. Such
claims will be investigated in accord-
ance with AR 215-1 and subpart B of
this part.

(1) Reporting. Personal injury, death,
or property damage resulting from ve-
hicular collisions, falls, falling objects,
assaults, or accidents of similar nature
will be reported immediately to the
person in charge of the NAFI or activ-
ity at which it occurred. The report
should be made by the employee who
initially received notice of the inci-
dent, even if the individual involved
denies sustaining personal injury or
property damage. Upon receipt of the
report of the incident, the person in
charge of the NAF activity concerned

153



§536.149

will transmit the report to the area
claims office (ACO) or claims proc-
essing office (CPO) for investigation.

(2) Investigation. Claims arising out of
acts or omissions of employees of NAF
activities will be investigated in the
manner set forth in subpart B of this
part. A determination as to whether
the claim is cognizable under this sec-
tion will be made as soon as prac-
ticable.

(d) Customer complaints. AAFES-gen-
erated complaints will be handled in
accordance with Exchange Service
Manual 57-2. NAFI-generated com-
plaints will be handled in accordance
with AR 215-1, chapter 3. Complaints
generated by appropriated funds laun-
dry and dry-cleaning operations will be
handled in accordance with AR 210-130,
chapter 2. Complaints generated by re-
funds of sales proceeds will be handled
in accordance with Exchange Operating
Procedures (EOP) 57-2.

(e) Commercial insurance. Certain
NAFI activities (such as flying and
parachute activities, and all AAFES
concessionaires) may have private
commercial insurance.

(1) A claims investigation under sub-
part B of this part will not be con-
ducted except when the claim’s esti-
mated value may exceed the insurance
policy limits. In that event, the Com-
mander USARCS, will be notified im-
mediately and an investigation will be
conducted with a view to determining
whether the United States may be lia-
ble under subparts C, D, F, H or J of
this part. Otherwise, the ACO or CPO
will refer the claim to the insurer and
furnish copies to the USARCS AAOQO, as
required in AR 27-20, paragraph 2-12.
Assistance will be furnished to the in-
surer as needed. Copies of any other re-
quired investigations may be furnished
to the insurer.

(2) The claim will be reviewed at key
intervals to ensure that progress is
being made, negotiations are properly
conducted, and the file is closed. The
Commander USARCS will be advised of
any problems.

(3) If requested by either the insurer
or NAFI officials, the appropriate
claims authority will assist in or con-
duct negotiations.

(4) Where NAFI vehicles are required
to be covered by insurance in foreign
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countries, the insurer will process the
claim. However, if the policy coverage
limit is exceeded or the insurer is in-
solvent, the claim may be processed
under subpart G, §§5636.114 through
536.116 (Claims arising overseas) or, if
subpart G does not apply, under sub-
parts C or J of this part. See §536.139(c)
for additional guidance.

§536.149 Identification of persons
whose actions may generate liabil-
ity.

Claims resulting from the acts or
omissions of members of the classes of
persons listed below may be processed
under this section. An ACO or a CPO
authority will ask the Commander
USARCS, for an advisory opinion prior
to settling any claim where the person
whose conduct generated the claim
does not clearly fall within one of the
following categories:

(a) Civilian employees of NAFI ac-
tivities whose salaries are paid from
NAFSs.

(b) Active duty military personnel
while performing off-duty part-time
work for which they are compensated
from NAFIs, not to include members
who are acting in their capacity as an
officer or other official of the NAFI.

(c) Volunteers serving in an official
capacity in furtherance of the business
of the United States, limited to those
categories set forth in DA Pam 27-162,
paragraph 2-45d.

§536.150 Claims payable from appro-
priated funds.

Claims payable from appropriated
funds will be processed under the ap-
propriate subpart. Appropriated fund
payable claims include those resulting
from:

(a) Acts or omissions of military per-
sonnel while performing assigned mili-
tary duties in connection with NAFI
activities.

(b) Acts or omissions of civilian em-
ployees paid from appropriated funds in
connection with NAFI activities.

(c) Negligent maintenance of an ap-
propriated funds facility used by a
NAFI activity but for which the De-
partment of Defense or Department of
the Army (DA) command concerned is
responsible and has been notified of the
deficiency by the NAF. Where liability
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is determined to exist for both a NAFI
and an appropriated fund activity, li-
ability will be apportioned between the
two activities.

(d) Temporary use of a NAFI facility
by an appropriated fund activity.

(e) Operation of government owned or
rented vehicles on authorized missions
for NAFI activities where the driver is
a DA soldier or civilian employee and
is paid from APFs.

§536.151 Settlement authority for
claims generated by acts or omis-
sions of NAFI employees.

(a) Settlement. Claims cognizable
under this section and processed under
subparts C, D, E, G, H or J of this part
will be settled by claims authorities
authorized to settle claims under those
subparts subject to the same monetary
and denial authority limitations, ex-
cept that The Judge Advocate General
(TJAG), The Assistant Judge Advocate
General (TAJAG), and the Commander
USARCS may settle such claims with-
out regard to monetary limitations.
However, the approval of the Attorney
General or Assistant General Counsel
may be required for an apportioned
amount to be paid from APFs when
subpart D of this part procedures are
used and the amount to be paid from
APFs exceeds $200,000. Similarly, ap-
proval of TAJAG, the Attorney Gen-
eral or the Assistant General Counsel
is required when using procedures
under subparts C, F, H, or J of this part
and an apportioned amount to be paid
from APFs exceeds the limits set for
the Commander, USARCS.

(b) Finality of settlement. A determina-
tion made by a claims settlement au-
thority on a claim processed under sub-
part D of this part is subject to suit. A
claim processed under subparts C or F
of this part may be appealed. Claims
processed under subparts C, D, E, H, or
J of this part, or AR 27-20, chapter 11
may be reconsidered in accordance
with the sections addressing reconsid-
eration in those subparts (or para-
graphs in the case of Chapter 11).

§536.152 Payment of claims generated
by acts or omissions of NAFI em-
ployees.

(a) The settlement or approval au-
thority will forward the appropriate

§536.155

payment documents to the office listed
in DA Pam 27-162, paragraph 2-80h, for
payment.

(b) Reimbursement to a foreign coun-
try of the United States’ pro rata share
of a claim paid pursuant to an inter-
national agreement will be made from
NAFSs.

§536.153 Claims involving tortfeasors
other than nonappropriated fund
employees: NAFI contractors.

AAFES concessionaires and NAFI
contractors, such as entertainment
performers or groups, carnival opera-
tors, and fireworks displayers are con-
sidered independent contractors and
claims arising from their activities
should be disposed of as set forth in DA
Pam 27-162, paragraph 2-15f. If a dis-
pute arises as to the availability of li-
ability or workers compensation insur-
ance the claims should be referred to
AAFES Dallas (see address in
§536.30(e)(4)) or the Central Insurance
Fund, U.S. Army Community and Fam-
ily Support Agency as applicable.

§536.154 Claims involving tortfeasors
other than nonappropriated fund
employees: NAFI risk management
program (RIMP) claims.

The risk management program
(RIMP) is administered by the TU.S.
Army Community and Family Support
Center under the provisions of AR 215—
1 and AR 608-10 (Family Child Care
Provider Claims). Providers in order to
encourage authorized personnel, that
is, military and civilian employees, to
use the family child care program and
sports equipment, such claims are
processed in a manner similar to NAFI
claims in §§536.146 through 536.152 of
this subpart. Certain claims are pay-
able from nonappropriated funds even
though the U.S. is not liable under the
FTCA or the MCA as the tortfeasor is
not an appropriated fund or non-
appropriated fund employee.

§536.155 Claims payable involving
tortfeasors other than non-
appropriated fund employees.

(a) Non-NAFI RIMP claims can arise
from the activities of:

(1) Members of NAFIs or authorized
users of NAFI sports equipment or de-
vices for recreational purposes, while
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using such property, except real prop-
erty, in the manner and for the pur-
poses authorized by DA regulations and
the charter, constitution, and bylaws
of the particular NAF activity.

(2) Family child care providers, au-
thorized members of the provider’s
household and approved substitute pro-
viders while care under the family
child care program is being provided in
the manner prescribed in AR 608-10, ex-
cept as excluded below. Such claims
are generally limited to injuries to, or
death of, children receiving care under
the family child care program that are
caused by the negligence of authorized
providers. Claims arising from the
transportation of such children in
motor vehicles and claims involving
loss of or damage to property are not
cognizable.

(b) An ACO or a CPO will ask the
Commander USARCS for an advisory
opinion prior to settling any non-NAFI
RIMP claim where the person whose
conduct generated liability does not
fall clearly within the categories listed
above. Such authorities may also ask,
through the Commander USARCS, for
an advisory opinion from the U.S.
Army Community and Family Support
Center prior to settling any claim aris-
ing under paragraph (a)(2) of this sec-
tion, where it is not clear that the in-
jured or deceased child was receiving
care within the scope of the family
child care program.

(c) Where liability has been deter-
mined to exist for both non-NAFI
RIMP and APF activities, liability will
be apportioned between the two activi-
ties.

(d) The total payment for all claims
(including derivative claims), arising
as a result of injury to, or death of, any
one person is limited to $500,000 for
each incident. Continuous or repeated
exposure to substantially the same or
similar harmful activity or conditions
is treated as one incident for purposes
of determining the limits of liability.

§536.156 Procedures for claims involv-
ing tortfeasors other than non-
appropriated fund employees.

(a) Reporting. Non-NAFI RIMP claims
(regardless of the amount claimed) and
incidents that could give rise to non-
NAFI RIMP claims will be reported to
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USARCS and the Army Central Insur-
ance Fund immediately.

(b) Investigation. ACOs and CPOs are
responsible for the investigation of
non-NAFI RIMP claims. Such inves-
tigation will be closely coordinated
with program managers responsible for
the activity generating the claim.
Close coordination with USARCS is
also required, and USARCS will main-
tain mirror files containing the inves-
tigative materials of all actual and po-
tential claims.

(c) Payment. Non-NAFI RIMP claims
will be transmitted for payment to:
The Army Central Insurance Fund,
ATTN: CFSC-FM-I, 4700 King Street,
Alexandria, VA 22302-4406.

(d) Commercial insurance. The provi-
sions of §536.148(d) also apply to claims
arising under this section, except that
in claims involving family child care
providers, a claims investigation will
be conducted regardless of whether
commercial insurance exists.

§536.157 Settlement/approval author-
ity for claims involving tortfeasors
other than nonappropriated fund
employees.

(a)  Settlement authority. TJAG,
TAJAG, and the Commander USARCS
are authorized to approve in full or in
part, or deny a non-NAFI RIMP claim,
regardless of the amount claimed, ex-
cept where an apportioned amount to
be paid from APFs exceeds their mone-
tary authority and the action of the
Attorney General or Assistant General
Counsel is required as set forth in
§536.151(a).

(b) Approval authority. (1) The staff
judge advocate, Commander or chief of
a command claims service, and a head
of an area claims office are authorized
to approve in full or in part non-NAFI
RIMP claims presented in the amount
of $50,000 or less, provided the accept-
ance is in full settlement and all
claims and potential claims arising out
of a single incident do not exceed
$100,000.

(2) The above authorities are not del-
egated authority to deny or make a
final offer on a claim under this sec-
tion. Claims requiring such action will
be forwarded to the Commander
USARCS with an appropriate rec-
ommendation.
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(c) Finality of settlement. A denial or
final offer on a non-NAFI RIMP claim
is final and conclusive and is not sub-
ject to reconsideration or appeal.

PART 537—CLAIMS ON BEHALF OF
THE UNITED STATES

Sec.

537.1 Statutory authority for non-maritime
claims.

537.2 Scope of non-maritime affirmative
claims statutes.

537.3 Claims collectible.

537.4 Claims not collectible.

537.5 Applicable law.

537.6 Identification of recovery incidents.

537.7 Notice to USARCS.

537.8 Investigation.

537.9 Assertion.

537.10 Recovery procedures.

537.11 Litigation.

537.12 Settlement authority.

537.13 Enforcement of assertions.

537.14 Depositing of collections.

537.15 Statutory authority for maritime
claims and claims involving civil works
of a maritime nature.

537.16 Scope for maritime claims.

537.17 Scope for civil works claims of mari-
time nature.

537.18 Settlement authority for maritime
claims.

537.19 Demands arising from maritime
claims.

537.20 Certification to Congress.

AUTHORITY: 31 U.S.C. 3711-3720E; 42 U.S.C.
2651-2653; 10 U.S.C. 1095; 10 U.S.C. 4803-4804; 33
U.S.C. 408.

SOURCE: 71 FR 69403, Nov. 30, 2006, unless
otherwise noted.

§537.1 Statutory authority for non-
maritime claims.

(a) The Federal Claims Collection Act.
The Federal Claims Collection Act
(FCCA), is set forth at 31 U.S.C. 3711-
3720E, as amended by the Debt Collec-
tion Act of 1982, Public Law 97-365, 96
Stat. 1749 (October 1982), Public Law
101-552, 104 Stat. 2746 (November 1990).

(b) Federal Medical Care Recovery Act.
The Federal Medical Care Recovery
Act (FMCRA) is set forth at 42 U.S.C.
2651-53, as amended by the National
Defense Authorization Act for Fiscal
Year 1997, Public Law 104-202, section
1075, 110 Stat. 2422.

(c) Title 10 United States Code Section
1095. 10 U.S.C. 1095, Public Law 101-510,
section 713, 107 Stat. 1547, 1689 (1993), as

§537.2

amended by Public Law 103-160, 104
Stat. 1485 (November 1990).

NOTE TO §537.1: All of these statutes may
be viewed on the USARCS Web site, https:/
www.jagenet.army.mil/85256 F33005C2B92/
(JAGCNETDocID)/HOME?OPENDOCUMENT.
Select the link ‘‘Claims Resources.”

§537.2 Scope of non-maritime affirma-
tive claims statutes.

(a) Recovery for government property
loss or damage. The FCCA, originally
passed in 1966, gives federal agencies
the authority to collect a claim of the
United States government for money
or property arising out of the activities
of the agency in question. However, the
broad authority is limited for purposes
of this regulation to claims for loss of
or damage to property, as the FMCRA
takes precedence for medical care re-
coveries.

(b) Recovery for medical expenses and
lost military pay. (1) The FMCRA,
passed in 1962, authorizes recovery
from a third person of the expenses for
medical care the United States fur-
nishes to a person who is injured or
suffers a disease when such care is au-
thorized or required by law. Likewise
the United States is authorized to re-
cover the cost of pay for members of
the uniformed services unable to per-
form duties. Recovery normally arises
out of a third-party tort under local
law as to which the United States has
an independent cause of action.

(2) Under 10 U.S.C. 1095 the United
States is also deemed a third-party
beneficiary or subrogee under an alter-
native system of computations such as
workers’ compensation; hospital lien
laws; contract rights under the terms
of insurance policies including medical
payment coverage; uninsured, under-
insured and no-fault coverage; and no-
fault laws.

(c) Recovery of health insurance. 10
U.S.C. 1095 permits recovery of health
insurance for medical care furnished at
military medical treatment facilities
(MTFs), including supplemental poli-
cies. This third-party collection pro-
gram has been delegated to the Sur-
geon General of the Army by the Judge
Advocate General (TJAG).

(d) Worldwide applicability. The fore-
going authorities are worldwide in ap-
plication, except for intergovernmental
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