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rules and regulations, investigation of al-
leged or possible prohibited personnel prac-
tices, including administrative proceedings 
involving any individual subject of a DoD in-
vestigation, and such other functions, pro-
mulgated in 5 U.S.C. 1205 and 1206 or as may 
be authorized by law. 

N. ROUTINE USE—COUNTERINTELLIGENCE 
PURPOSES 

A record from a system of records main-
tained by a Component may be disclosed as 
a routine use outside the DoD or the U.S. 
Government for the purpose of counterintel-
ligence activities authorized by U.S. law or 
Executive order or for the purpose of enforc-
ing laws that protect the national security 
of the United States. 

O. ROUTINE USE—DATA BREACH RESPONSE 
AND REMEDIATION 

A record from a system of records main-
tained by DoD or a Component may be dis-
closed to appropriate agencies, entities, and 
persons when (1) the Component suspects or 
has confirmed that there has been a breach 
of the system of records; (2) the Component 
has determined that as a result of the sus-
pected or confirmed breach there is a risk of 
harm to individuals, DoD (including its in-
formation systems, programs, and oper-
ations), the Federal Government, or national 
security; and (3) the disclosure made to such 
agencies, entities, and persons is reasonably 
necessary to assist in connection with the 
Component’s efforts to respond to the sus-
pected or confirmed breach or to prevent, 
minimize, or remedy such harm. 

P. ROUTINE USE—DATA BREACH INTER- 
AGENCY ASSISTANCE 

A record from a system of records main-
tained by DoD or a Component may be dis-
closed to another Federal agency or Federal 
entity, when DoD or the Component deter-
mines that information from this system of 
records is reasonably necessary to assist the 
recipient agency or entity in (1) responding 
to a suspected or confirmed breach or (2) pre-
venting, minimizing, or remedying the risk 
of harm to individuals, the recipient agency 
or entity (including its information systems, 
programs, and operations), the Federal Gov-
ernment, or national security, resulting 
from a suspected or confirmed breach. 

Q. ROUTINE USE—AGENCY SHARING TO 
SUPPORT COUNTERTERRORISM 

A record from a system of records main-
tained by a Component consisting of, or re-
lating to, terrorism information (6 U.S.C. 
485(a)(4)), homeland security information (6 
U.S.C. 482(f)(1)), or law enforcement informa-
tion (Guideline 2 Report attached to White 
House Memorandum, ‘‘Information Sharing 
Environment,’’ November 22, 2006) may be 

disclosed to a Federal, State, local, Tribal, 
territorial, foreign governmental and/or mul-
tinational agency, either in response to its 
request or upon the initiative of the Compo-
nent, for purposes of sharing such informa-
tion as is necessary and relevant for the 
agencies for the detection, prevention, dis-
ruption, preemption, and mitigation of the 
effects of terrorist activities against the ter-
ritory, people, and interests of the United 
States of America as contemplated by the 
Intelligence Reform and Terrorism Protec-
tion Act of 2004 (Pub. L. 108–458) and Execu-
tive Order 13388 (October 25, 2005). 

R. ROUTINE USE—OFFICE OF INSPECTOR 
GENERAL 

A record from a system of records main-
tained by DoD or a Component may be dis-
closed to another Federal, State, or local 
agency for the purpose of comparing to the 
agency’s system of records or to non-Federal 
records, in coordination with an Office of In-
spector General, in conducting an audit, in-
vestigation, inspection, evaluation, or some 
other review as authorized by the Inspector 
General Act of 1978, as amended. 

[86 FR 64368, Nov. 18, 2021, as amended at 88 
FR 24477, Apr. 21, 2023] 
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§ 339.1 General. 
(a) This part provides policies and 

procedures governing all phases of 
issuing, modifying, or rescinding guid-
ance documents within DoD. 

(b) Subject to the qualifications and 
exemptions contained in this part, 
these policies and procedures apply to 
all guidance documents intended to 
have future effect on the behavior of 
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regulated parties issued by all compo-
nents of the Department, including re-
gional and district offices. 

(c) For purposes of this part, the 
term guidance document includes any 
statement of agency policy or interpre-
tation concerning a statute, regula-
tion, or technical matter within the ju-
risdiction of the Department that is in-
tended to have general applicability 
and future effect on the behavior of 
regulated parties, but which is not in-
tended to have the force or effect of 
law in its own right and is not other-
wise required by statute to satisfy the 
rulemaking procedures specified in 5 
U.S.C. 553 or 5 U.S.C. 556. The term is 
not confined to formal written docu-
ments; guidance may come in a variety 
of forms, including, but not limited to, 
letters, memoranda, circulars, bul-
letins, advisories, and may include 
video, audio, and Web-based formats. 
See OMB Memorandum M–20–02, 
‘‘Guidance Implementing Executive 
Order 13891, Titled ‘‘Promoting the 
Rule of Law Through Improved Agency 
Guidance Documents,’’ ’’ dated October 
31, 2019. 

(d) This part does not apply to: 
(1) Agency statements of specific ap-

plicability, including advisory or legal 
opinions directed to particular parties 
about circumstance-specific questions 
(e.g., case or investigatory letters re-
sponding to complaints, warning let-
ters), notices regarding particular loca-
tions or facilities (e.g., guidance per-
taining to the use, operation, or con-
trol of a government facility or prop-
erty), and correspondence with indi-
vidual persons or entities (e.g., congres-
sional correspondence), except docu-
ments ostensibly directed to a par-
ticular party but designed to guide the 
conduct of the broader regulated pub-
lic; 

(2) Agency statements that do not set 
forth a policy on a statutory, regu-
latory, or technical issue or an inter-
pretation of a statute or regulation, in-
cluding speeches and individual presen-
tations, editorials, media interviews, 
press materials, or congressional testi-
mony that do not set forth for the first 
time a new regulatory policy; 

(3) Rules promulgated pursuant to 
notice and comment under 5 U.S.C. 553, 
or similar statutory provisions; 

(4) Rules exempt from rulemaking re-
quirements under 5 U.S.C. 553(a); 

(5) Rules of agency organization, pro-
cedure, or practice; 

(6) Decisions of agency adjudications 
under 5 U.S.C. 554, or similar statutory 
provisions; 

(7) Internal guidance directed solely 
to the issuing agency or other agencies 
(or personnel of such agencies) that is 
not intended to have substantial future 
effect on the behavior of regulated par-
ties or the public; 

(8) Internal guidance that is made 
public only because release is required 
under the Freedom of Information Act 
or agency disclosure policies; 

(9) Legal briefs, other court filings, 
or positions taken in litigation or en-
forcement actions; 

(10) Legal opinions by the Office of 
Legal Counsel at the Department of 
Justice. 

(11) Internal executive branch legal 
advice or legal advisory opinions ad-
dressed to executive branch officials; 

(12) Guidance pertaining to military 
or foreign affairs functions, or to a na-
tional security or homeland security 
function of the United States (other 
than guidance documents involving 
procurement or the import or export of 
non-defense articles and services); 

(13) Grant solicitations and awards; 
or 

(14) Contract solicitations and 
awards. 

§ 339.2 Initial review process. 

(a) Prior to submitting guidance doc-
uments for departmental review, Com-
ponents seeking to issue, modify, or re-
scind a guidance document should sub-
mit a draft copy of that document, 
along with the component’s designa-
tion request (see § 339.5 of this part) and 
good faith cost estimate (see § 339.3 of 
this part), to their Federal Register Li-
aison Officer. 

(b) Before such a guidance document 
can be cleared for departmental review, 
the appropriate DoD or OSD Federal 
Register Liaison Officer will review it 
to ensure that it satisfies the following 
requirements: 

(1) For significant guidance (see 
§ 339.7 of this part), FEDERAL REGISTER 
required formatting. 
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(2) The guidance document complies 
with all relevant statutes and regula-
tions (including any statutory dead-
lines for agency action); 

(3) The guidance document identifies 
or includes: 

(i) The term ‘‘guidance’’ or its func-
tional equivalent; 

(ii) The issuing component of the De-
partment; 

(iii) A unique identifier, including, at 
a minimum, the date of issuance and 
title of the document and its Z–RIN (a 
regulation identifier number), if appli-
cable; 

(iv) The activity or entities to which 
the guidance applies; 

(v) Citations to applicable statutes 
and regulations; 

(vi) A statement noting whether the 
guidance is intended to revise or re-
place any previously issued guidance 
and, if so, sufficient information to 
identify the previously issued guid-
ance; and 

(vii) A short summary of the subject 
matter covered in the guidance docu-
ment at the top of the document. 

(4) The guidance document avoids 
using mandatory language, such as 
‘‘shall,’’ ‘‘must,’’ ‘‘required,’’ or ‘‘re-
quirement,’’ unless the language is de-
scribing an established statutory or 
regulatory requirement or is addressed 
to DoD staff and will not foreclose the 
Department’s consideration of posi-
tions advanced by affected private par-
ties or is intended to have a substan-
tial future effect on the behavior of 
regulated parties; 

(5) The guidance document is written 
in plain and understandable English; 

(6) All guidance documents include 
the following disclaimer prominently: 
‘‘The contents of this document do not 
have the force and effect of law and are 
not meant to bind the public in any 
way. This document is intended only to 
provide clarity to the public regarding 
existing requirements under the law or 
departmental policies.’’ 

§ 339.3 Good faith cost estimates. 
Even though not legally binding, 

some agency guidance may result in a 
substantial economic impact. For ex-
ample, the issuance of departmental 
guidance may induce private parties to 
alter their conduct to conform to rec-

ommended standards or practices, 
thereby incurring costs beyond the 
costs of complying with existing stat-
utes and regulations. While it may be 
difficult to predict with precision the 
economic impact of voluntary guid-
ance, the proposing component of the 
Department must, to the extent prac-
ticable, make a good faith effort to es-
timate the likely economic cost impact 
of the guidance document to determine 
whether the document might be signifi-
cant. When the component is assessing 
or explaining whether it believes a 
guidance document is significant, it 
will, at a minimum, provide the same 
level of analysis that would be required 
for a major determination under the 
Congressional Review Act (5 U.S.C. 
chapter 8). When it is determined that 
a guidance document will be economi-
cally significant (see § 339.7(a)(1) of this 
part), the component must conduct and 
publish a Regulatory Impact Analysis 
of the sort that would accompany an 
economically significant rulemaking 
(see requirements in E.O. 12866, E.O. 
13563, and OMB Circular A–4), to the ex-
tent reasonably possible. 

§ 339.4 Departmental review and sub-
mission to OIRA. 

(a) After the appropriate FRLO com-
pletes his or her initial review, a guid-
ance document will be internally co-
ordinated within the proposing compo-
nent and formally coordinated 
throughout the Department with other 
components who have equities. Manda-
tory coordinators on all guidance docu-
ments are the Chief Management Offi-
cer, Department of Defense and the 
component’s General Counsel. 

(b) The proposing component will ad-
judicate DoD and OSD Component 
comments and return a final guidance 
document package to the appropriate 
DoD or OSD Federal Register Liaison 
Officer for submission to the Office of 
Management and Budget (OMB), Office 
of Information and Regulations Affairs 
(OIRA) for a significance determina-
tion. 

(c) Guidance documents deemed by 
OIRA to be ‘‘significant’’ (see § 339.7 of 
this part) must be reviewed and ap-
proved by the Department’s Regu-
latory Policy Officer before OIRA for-
mally reviews them. 
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§ 339.5 Designation procedures. 
(a) The proposing component will 

prepare a designation request for guid-
ance documents. Designation requests 
must include the following informa-
tion: 

(1) A summary of the guidance docu-
ment; and 

(2) The component’s recommended 
designation of ‘‘not significant,’’ ‘‘sig-
nificant,’’ or ‘‘economically signifi-
cant,’’ as well as a justification for 
that designation. 

(b) The appropriate DoD or OSD Fed-
eral Register Liaison Officer will seek 
a significance determination from 
OIRA for guidance documents in the 
same manner as for rulemakings. OIRA 
review will occur prior to the pub-
lishing of guidance documents, and 
with sufficient time to allow OIRA to 
review the designation request and the 
guidance document to determine if it 
meets the definition of ‘‘significant’’ or 
‘‘economically significant’’ under Ex-
ecutive Order 13891. 

(c) Prior to being published, guidance 
documents determined to be ‘‘signifi-
cant’’ or ‘‘economically significant’’ 
are subject to formal review and inter-
agency coordination by OIRA. The 
OIRA review, to include interagency 
coordination, is to be consistent with 
Executive Order 12866. 

(d) Significant guidance documents 
(see § 339.7 of this part) must be re-
viewed and approved by the Depart-
ment’s Regulatory Policy Officer be-
fore OIRA formally reviews them. 

(e) Once the OMB/OIRA has cleared a 
guidance document for publication, the 
appropriate DoD or OSD Federal Reg-
ister Liaison Officer will coordinate 
the guidance document with the De-
fense Office of Prepublication and Se-
curity Review (DOPSR). The FRLO 
will notify the component of DOPSR’s 
approval and that the guidance docu-
ment can be approved for FEDERAL 
REGISTER publication or signed for 
placement on the central website. 

§ 339.6 Non-significant guidance docu-
ments. 

(a) If the guidance document is deter-
mined to be non-significant within the 
meaning of § 339.7 of this part, the ap-
propriate DoD or OSD Federal Register 
Liaison Officer will advise the pro-

posing component to proceed with 
issuance of the guidance. 

(b) For each such guidance document, 
the proposing component should for-
ward it to the appropriate authority 
for approval. OSD PSAs or equivalents 
can delegate in writing the authority 
to approve non-significant guidance 
documents to subordinate officials at 
or above the level of a General/Flag Of-
ficer, Senior Executive Service mem-
ber, or equivalent. The proposing com-
ponent should include a statement in 
the action memorandum to the approv-
ing authority that the guidance docu-
ment has been reviewed and cleared as 
non-significant by OIRA. 

(c) After the approving authority 
signs the non-significant guidance doc-
ument, it should be forwarded to the 
DoD Regulatory Program staff for pub-
lication on the department’s guidance 
document website located at https:// 
open.defense.gov/Regulatory-Program/ 
Guidance-Documents/. 

§ 339.7 Significant guidance docu-
ments. 

(a) The term ‘‘significant guidance 
document’’ means a guidance docu-
ment that will be disseminated to regu-
lated entities or the general public and 
that may reasonably be anticipated: 

(1) To lead to an annual effect on the 
economy of $100 million or more or ad-
versely affect in a material way the 
U.S. economy, a sector of the U.S. 
economy, productivity, competition, 
jobs, the environment, public health or 
safety, or State, local, or tribal govern-
ments or communities (a guidance doc-
ument is economically significant if it 
meets the criteria in this paragraph); 

(2) To create serious inconsistency or 
otherwise interfere with an action 
taken or planned by another Federal 
agency; 

(3) To alter materially the budgetary 
impact of entitlements, grants, user 
fees, or loan programs or the rights and 
obligations of recipients thereof; or 

(4) To raise novel legal or policy 
issues arising out of legal mandates, 
the President’s priorities, or the prin-
ciples set forth in E.O. 12866, as further 
amended. 

(b) The term ‘‘significant guidance 
document’’ does not include the cat-
egories of documents excluded by 
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§ 339.1(d) or any other category of guid-
ance documents exempted in writing in 
consultation with OIRA. 

(c) Significant guidance documents, 
to include economically significant 
guidance documents, must be reviewed 
by OIRA under E.O. 12866 before 
issuance; and must demonstrate com-
pliance with the applicable require-
ments for regulations or rules, includ-
ing significant regulatory actions, set 
forth in E.O. 12866, E.O. 13563, E.O. 
13609, E.O. 13771, and E.O. 13777. 

(d) Each proposed DoD guidance doc-
ument determined by OIRA to be sig-
nificant must be approved by an OSD 
Principal Staff Assistant or equivalent 
appointed by the President. 

(e) Significant guidance documents 
have to be published for notice and 
comment in accordance with § 339.8 of 
this part before they can be issued. 

§ 339.8 Notice-and-comment proce-
dures. 

(a) Except as provided in paragraph 
(b) of this section, all proposed DoD 
guidance documents determined to be a 
‘‘significant guidance document’’ with-
in the meaning of § 339.7 shall be sub-
ject to the following notice and com-
ment procedures. After receiving clear-
ance from OIRA to publish a proposed 
significant guidance document, the 
proposing component shall publish a 
notice in the FEDERAL REGISTER an-
nouncing that a draft of the proposed 
guidance document is publicly avail-
able on Regulations.gov, shall invite 
public comment on the draft document 
for a minimum of 30 days. After the 
comment period ends, the proposing 
component shall prepare and post a 
public response to major concerns 
raised in the comments, as appropriate, 
in the docket on Regulations.gov. Then 
the component will prepare a final no-
tice that will be coordinated within the 
department and submitted to OIRA for 
review, interagency coordination, and 
clearance for publishing in the FED-
ERAL REGISTER. Both the proposed and 
final notices shall be approved by the 
DoD RPO before OIRA review, and by 
an OSD Principal Staff Assistant or 
equivalent appointed by the President 
after OIRA clearance and DOPSR ap-
proval. 

(b) The notice and comment require-
ments of paragraph (a) of this section 
will not apply to any significant guid-
ance document or categories of signifi-
cant guidance documents for which the 
proposing component finds, in con-
sultation with their component OGC 
and OIRA, good cause that notice and 
public procedure thereon are impracti-
cable, unnecessary, or contrary to the 
public interest (and incorporates the 
finding of good cause and a brief state-
ment of reasons therefor in the guid-
ance issued). 

§ 339.9 Public access to effective guid-
ance documents. 

(a) The DoD Regulatory Policy Team 
shall: 

(1) Ensure all final guidance docu-
ments in effect are identified by a 
unique identifier which includes, at a 
minimum, the document’s title and 
date of issuance or revision and its Z– 
RIN, if applicable, are published and 
maintained on a central website lo-
cated at https://open.defense.gov/Regu-
latory-Program/Guidance-Documents/ in a 
single, searchable, indexed database, 
and available to the public; 

(2) Note on its website that guidance 
documents do not bind the public, ex-
cept as authorized by law or as incor-
porated into a contract; 

(3) Announce on its website a means 
for the public to comment electroni-
cally on any guidance documents that 
are subject to the notice and comment 
procedures; and 

(4) Receive complaints from the pub-
lic that a component of the Depart-
ment is not following the requirements 
of OMB’s Memorandum M–20–02, 
‘‘Guidance Implementing Executive 
Order 13891, Titled ‘‘Promoting the 
Rule of Law Through Improved Agency 
Guidance Documents’’,’’ dated October 
31, 2019, or is improperly treating a 
guidance document as a binding re-
quirement. 

(b) Each component responsible for 
issuing guidance documents shall: 

(1) Submit final guidance documents 
to the DoD Regulatory Policy Team at 
the email address osd.mc-alex.ocmo.
mbx.guidance-documents@mail.mil for 
posting to the Department’s central 
website. 
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(2) Address complaints from the pub-
lic that they are not following the re-
quirements of OMB’s Memorandum M– 
20–02, ‘‘Guidance Implementing Execu-
tive Order 13891, Titled ‘‘Promoting the 
Rule of Law Through Improved Agency 
Guidance Documents’’,’’ dated October 
31, 2019, or are improperly treating a 
guidance document as a binding re-
quirement. 

§ 339.10 Petitions for guidance. 

(a) Any person may petition the De-
partment to withdraw or modify a par-
ticular guidance document by sending 
a written request to the DoD Regu-
latory Program staff at email address 
osd.mc-alex.ocmo.mbx.guidance- 
documents@mail.mil. Please use the 
words ‘‘GUIDANCE: [Insert the title of 
the guidance document]’’ in the subject 
line of the email message. The DoD 
Regulatory Program staff will provide 
the request to the issuing component 
of the guidance document for response. 

(b) The issuing component should re-
spond to all requests within 90 days 
after receipt of the request, or as time-
ly as possible given any constraints of 
the request. For recordkeeping pur-
poses, the issuing component will pro-
vide a copy of their response to the 
DoD Regulatory Program staff at 
email address osd.mc-alex.ocmo.mbx.
guidance-documents@mail.mil. 

§ 339.11 Rescinded guidance. 

(a) All effective guidance documents 
must appear on the central website. If 
the guidance document does not appear 
on the central website, the guidance is 
rescinded and without effect. 

(b) No component may cite, use, or 
rely on guidance documents that are 
rescinded, except to establish histor-
ical facts. 

§ 339.12 Exigent circumstances. 
In emergency situations or when the 

proposing component is required by 
statutory deadline, court order, or ex-
ecutive order to act more quickly than 
normal review procedures allow, the 
proposing component shall coordinate 
with OGC and the appropriate DoD or 
OSD Federal Register Liaison Officer 
to notify OIRA as soon as possible and, 
to the extent practicable, shall comply 
with the requirements of this part at 
the earliest opportunity. 

§ 339.13 Reports to Congress and GAO. 
Upon the issuance of a final guidance 

document, the appropriate Federal 
Register Liaison Officer will submit a 
report to Congress and GAO in accord-
ance with the procedures described in 5 
U.S.C. 801 (the ‘‘Congressional Review 
Act’’). If the CRA procedures are not 
followed, the guidance document can 
be nullified. 

§ 339.14 Use of guidance documents. 
Guidance documents cannot create 

binding requirements that do not al-
ready exist by statute or regulation. 
Accordingly, noncompliance with guid-
ance documents cannot be used as a 
basis for proving violations of applica-
ble law. Guidance documents can do no 
more, with respect to prohibition of 
conduct, than articulate the Depart-
ment’s understanding of how a statute 
or regulation applies to particular cir-
cumstances. 
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